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ENGLISH AMENDMENTS OF SCOTCH LAW. 



Thk Mercantile Law Amendment Act (Scotland), 
1856, proceeds upon this preamble : — " Whereas in- 
" convenience is felt by persons engaged in trade by 
" reason of the Laws of Scotland being in some par- 
'' ticolars different from those of En^^d and Ireland 
'' in matters of common occurrence in the course of 
^ such trade, and with a view to remedy such incon- 
" yenienoe, it is expedient to amend the law of Scot- 
*^ land as hereinafter is mentioned." 

This is too frequently the language of some law re- 
formers. They do not say that the law of Scotland is 
defective, or that its principles are unequitable and un- 
sound. It may be the ''collected reason of ages, com- 
" bining the principles of eternal justice with' the 
" infinite variety of human concerns;" but assuming 
that it is, Tersons engaged in trade," who have 
become familiar with the prindples of another sys- 
tem of jurisprudence, feel some ''inconvenience*' 
when their claims are tried and determined by the 
rules of Scotch law, and therefore it is expedient that 
these rules be altered, or more correctly, abolished. 
No doubt the existence of different legal principles in 
various parts of the same kingdom — ^more especially 
where they form a portion of the Law merchants- 
cannot fail to produce loss and inconvenience to some 
members of the community. This has been long 
acknowledged; and for years past Chambers of Com- 



merce, Societies for the Amendment of Law, and 
other associations, have called for the assimilation of 
English and Scotch law. And if assimilation means 
the combining of what is good and the rejection of 
what is useless or worse in both, so that there xoay 
be produced a system more harmonious and complete 
than that which either country now possesses, then 
let the assimilation of the laws proceed. If, how- 
ever, instead of this, a remedy for the evil is sou^t 
in the importation into the one of isolated principles 
taken from the other at the bidding of those who 
live under the latter, the cure will only aggravate 
the disease. The traders of England are numeri- 
cally greator than the traders of Scotland, and if it 
is expedient that our law should be amended so as 
to remove the "inconvenience" which its peculiar 
principles cause to those who are supposed to under- 
stand the rules of another system, the course to be 
followed is dear and open,— that "inconvenience" 
must be the measure of law reform — ^must determine 
what it shall be, where it is to begin, and where to 
end. 

Judging by what has been already done in this 
way, the law of Scotland — ^which, however imperfect, 
is still a system— will soon be so disjointed and de^ 
formed, that instead of harmonising in its various 
parts, it will be a mere piece of pi^chwork — a dis- 
grace to the sdence of jurisprudence — a thing to be 
swept out of sight for ever. Better at once to adopt 
the laws of England and of Ireland in their entirety. 
In that case the student will have a sdence to master, 
and the comknunity will by degrees adjust their con- 
tracts, and peril their interests under a coherent body 
of law. As it is now, certain "persons engaged in 
"trade" in England or Ireland complain that some 
prindple of Scotch law "inconveniences" them, and 
as a necessary consequence, English lawyers, who 
know little, and sometimes boast that they knovK 
nothing of Scotch law, propose to remove the incon- 
venience by substituting the prindples of their own 
law, for prindples which are so interwoven with our 
system, tiiat they cannot be destroyed without more 
or less ii^uring what remains. Scotch lawyers, whose 
duty it peculiarly is to watch the efifect of such pro- 
posals when embodied in a bill, too often cardessly 
assume, that a diversity of definition constitutes a 
substantial difference, which may be removed by the 
simple process of blotting out the one, to make 
room for the other. Strange as it may sound, the 
result of this is not always to assimilate, but in 
some instances to make the laws of the two coun- 
tries more unlike than they were. The Act, the 
preamble of which has been quoted, affords a striking 
illustration of this. Before it became law, a jsdler in 
Scotland was not by the contract divested of the 
property of the goods sold — ^that could not be trans- 
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ferred to the bayer without deliyeiy. Deliveiy is 
not now essential; the property of the goods sold, if 
these be specific, and nothing remains to be done by 
the seller as sach, is passed to the purchaser by the 
contract. The rijg^t to possess may remain with the 
seller, and he may be entitled to maintain it nnder 
various circomstances, and until certain conditions 
are fulfilled. With that right it is not necessary to 
deal The destruction of the distinction already 
stated, which obtained between the laws of England 
and Scotland, is enough for our present purpose. 
That distinction has been described by writers on 
TCn gliA law as one merely of ^ definition," and as of 
" no great practical importance, because in England 
" the buyer acquired no right to possession till he had 
*' paid the price."* In this there is no consideration 
of the rights and interests of those who might come 
to be interested in the estates of the parties to the 
contract of sale; because, as will be seen, these were 
cared for, although, perhaps, not with equal effect, in 
both systems. Li Scotland, while possession was 
retained by the seller, the contract gave the buyer no 
right as to the goods, but to demand delivery; and 
the creditors of the former might, before that had 
been obtained, attach these aa the property of their 
debtor. Possession presumed property; and osten- 
sible ownership was a sufficient assurance to those 
who gave credit in the bdief that the party with 
whom they were dealing was the owner of what he 
possessed and used. By this Mercantile Law Amend- 
ment Act, it is enacted, — sect 1, " That where goods 
'* have been sold, but the same have not be«i de- 
" liyered to the purchaser, and have been allowed to 
** remain in the custody of the seller, it shall not be 
" competent for any creditor of such seller, after the 
" date of sudi sale, to attach such goods as belonging 
" to the seller, by any diligence or process of law, 
V including sequestration, to the effect of preventing 
" the purchaser, or others in his right, from enforcing 
« delivery of the same; and the right of the pur- 
" chaser to demand delivery of such goods shall, from 
" and after the date of such sale, be attachable by, 
" or transferable to, the creditors of the purchaser." 
Possession, therefore^ is now of little value as indi- 
cating or presuming the ownership of goods. Under 
this enactment, a man may sell his household furni- 
turo and his whole stock-in-trade, and yet retain the 
possession, and thereby obtain credit on the faith of 
an appearance, which is only kept up to deceive and 
defraud. So soon as some creditor adopts proceed- 
ings, and endeavours to attach these goods, the buyer 
may come forward and claim as his what he had 
purchased, but not romoved. No doubt, if it should 



* Tayler*! Differenoea of the Law of Contract in Eng^d 
and Sootiand, p. 86. 



be shown that the sale was a mere pretence — ^that no 
price was paid, or that if paid, it had been returned. 
Ids attempt to interfere would be unsuccessfuL But 
the difficulty of instructing such facta is, or may in 
most cases be made, almost insuperable, so that for 
one instance of detection, there will be ten where 
such a scheme has been so adroitly devised and cun- 
ningly carried out, that it will be crowned with suc- 
cess. As the law of Scotland now stands, there is 
no security against such devices; but it ia not so in 
the law of England. By the Statute of Frauds, it is 
provided that "No contract for the sale of any goods, 
" wares, and merchandises, for the price of £10 or 
" upwards, shall be allowed to be good, except the 
" buyer shall accept part of the goods so sold, and 
" actually receive the same, or give something in 
" earnest to bind the bargain, or in part of payment, 
" or that some note or memorandum in writing of 
" the said bargain be made and signed by the parties 
" to be charged by such contract, or their agents 
'* thereunto lawfully authorised." Although it is 
under this provision quite permissible to complete a 
contract of sale by parole; yet in cases where the 
thing sold is of some importance, as, "where the 
" vendor wishes to convey his entire property to the 
" vendee," a bill of sale is usually executed;* and 
any other mode of cairying out such a transaction, 
where it is not intended that the vendee should take 
possession, could not easily be followed under the 
provisions above quoted. Fortunately it happens 
that it IB just in cases where a party disposes of his 
whole property that it is most frequently found to be 
the main object of the transaction to defeat the claims 
of creditors. But a very palpable remedy presents 
itself when such a transaction is embodied in a 
deed; and we find accordingly that, by the Statute 
17 & 18 Yict cap. 36, it is provided that all such 
biUs of sale made in England must be filed or re- 
gistered within twenty-one days after execution, 
otherwise the holder cannot compete with the 
seller's creditora The preamble of the Act is some- 
what instructive: '^ Whereas frauds are frequently 
" committed upon crediton by secret bills of sale of 
" personal chattels, whereby persons are enabled to 
" keep up the appearance of being in good drcum- 
" stances and possessed of property." The same fact 
had been known and provided for in England long 
before the passing of this Act In the reigns of 
Elizabeth, James L and Qeo. lY., enactments had 
been passed to prevent the effect of the principle of 
the law of sale on the rights of creditora who had 
trusted to the reputed ownership of goods which they 
saw in the possession of their debtors. 

In the Bankrupt Law Consolidation Act of 1849, 



* Smtth'i Meicantile Law, p. 434. 
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there is a like proyisioiL By sect. 125 it is enacted, 
^ That if any bankrupt, at the time he becomes 
'' bankrupt, diall, by the consent and permission of 
'' the trae owner thereof, have in his possession, 
*' order, or disposition, any goods or chattels whereof 
« he was repnted owner, or whereof he had taken 
'' upon him the sale, alteration, or disposition as 
" owner, the Court shall have power to order the 
'' same to be sold and disposed of for the benefit of 
'' the creditors under the bankruptcy." 

With such safeguards against fraudulent and con- 
cealed contracts of sale, the law of England was 
little less favourable to the interests of the seller's 
creditors than the pure and simple rule of Scotch 
law. The difference between the two was, as has 
been already said, one principally of definition, and 
'' of no great practical importanca" It is, however, 
very different now. This bill to assimilate the laws 
of England and Scotland has done the very opposite. 
The di£ference is no longer one of definition — ^in that 
particular both are the same; but in ** practical im- 
portance,*' that definition has a very different signi- 
fication in the two countries. With us it is not sub- 
ject to the exceptions and provisions which modify 
its effect in England ; and tiie interests of creditors 
are exposed to the full influence of a principle which 
has again and again been modified by the express 
legislative enactments of the countiy from which it 
has been imported. So much for the principle and 
the method of some of the recent changes speciously 
called measures of assimilation. 



MASTER AND SERVANT. 



Reeds v, Bartonshill Coal Company. 
M'GuiBB V. Babtonshill Coal Coy.* 

Ws are induced to devote a portion of our space to 
some consideration of the judgments in these cases, 
for two reasons — Fint^ on account of the influence 
they are obviously calculated to exerdse, directly and 
indirectly, upon an important department of our law; 
and, second, because of the special necessity that arises, 
for their practical bearings being fully and correctly 
understood amongst our brethren practising in the 
Sheriff Courts, more especially in the Courts of 
Lanarkshire, where so many causes arise out of coal- 
pit, and similar, accidents. We believe we are not far 
beyond the mark when we say that one-half of all 
the actions of damages tried in the Scottish Courts, 
on account of ixguries to workmen, occur in the 
Courts of the Middle and Lower Wards of this 
county. 

* English Jurist of 28th August, 1858. Journal of Juris- 
prudenoe, July, 1858. 
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Before noticing the particular circumstances of the 
two cases referred to, we may endeavour to state, 
in a general way, what was previously understood 
to be the law of Scotland, as regards the liability 
of masters, for reparation of injuries sustained by per- 
sons in their employment If injury arose from any 
cause imputable to the employer, directly, there could 
be no doubt at all about his responsibility for the 
consequences. If, personally, he either did some- 
thing which he should not, or omitted to do some- 
thing which he should, have done, there was culpa, 
and hence liability. If, again, the injury arose 
from defective machinery, the liability depended upon 
whether the defect was patent or latent If it was 
patent- — such a defect as a person of ordinary skill 
and carefulness should have detected — ^the master 
was held to be liable. If it was latent — a hidden 
defect, which ordinary skill and care could not be 
supposed to detect — ^the master was not liable. He 
was not held to warrant the sufficiency of the ma- 
chinery, under all circumstances; but was considered 
to satisfy the obligation incumbent upon him, by the 
exercise of ordinaiy skill and care. In this case, also, 
culpa was evidently the foundation of the master's 
responsibility. 

As to injuries arising from want of skill, careless- 
ness, or recklessness, on the part of other servants, 
these were divided into two classes, — injuries caused 
by fellow-workmen, ooUaborateurs, strictly speaking; 
and those caused by persons standing in some sort of 
representative position between the master and the 
person injured. A great deal has been said and 
written on this subject of fellow-workmen, as if thero 
had been room for supposing that the law of Scot- 
land countenanced the doctrine, that a master might 
be subjected in damages for injury caused by one 
servant to another, even if the two were upon pre- 
cisely the same footing — ^for example, two doUiers 
working in the same pit For this, however, we 
believe there never was any ground whatever. The 
supposition that a coalmaster was to be liable for the 
want of skill, carelessness, or recklessness, of every 
individual of the thousand coal-hewers working in 
his pits, was too extravagant ever to have been enter- 
tained. 

But the case was considered to be essentially dif- 
ferent where the person in &ult was entrusted with 
some special duty, upon which the safety of the 
other workmen depended, and upon the due per- 
formance of which they were entitled to rely. Keep- 
ing to the particular instance of a coal-pit, the indi- 
viduals supposed to occupy such intermediate posi- 
tions might be enumerated as follows : — ^Where the 
employer did not superintend personally, there were 
the general manager, having the control of the entire 
operations, and the underground manager, having 
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chai^ of all matten below. There were the firemen, 
whose duty it was to examine the roads and working 
places, so as to ascertain that these were free from 
fire-damp. There were the roadsmen (or reddftmen), 
having charge of the roads through which the colliers 
and drawers required to pass, in order to secure that 
the Toofa, etc were in proper condition. There was 
also the bottomer, or person in attendance at the 
pit-bottom, to give necessary signals, and otherwise 
regulate the ascent and descent of the workmen. 
And there was the engineman, or skilled person in 
charge of the engine at the pit-head, used for pump- 
ing, and for lowering and bringing up materials and 
coalsy and the workmen themselves. All these were 
viewed in the light of officials, selected by the em- 
ployer, with reference to their supposed experience, 
intelligence, and fitness otherwise, for the perform- 
ance of certain duties, upon the performance of which 
the lives of the general workmen depended. What-, 
ever inight be said in favour of another view of the 
matter, there were obvious reasons for the distinction 
so made, and it was held that the master was respon- 
sible for evil arising out of the incapacity, miscon- 
duct, or neglect, of such officials. 

So matters stood at the time when the two cases 
of Reids and M'Quire came before the Supreme 
Court of Scotland. Indeed, it may be said that 
so matters continuedy notwithstanding the appeals 
taken in these cases, until the judgments lately pro- 
nounced. In the interval, numerous accidents oc- 
curred, where damages were paid and awarded, under 
the rule that a master was liable for the conduct 
of persons holding positions such as have just been 
described. The most notable instances were those 
of Lennaghan, and Callaghan, against the Monkland 
Iron Company. Our readers will no doubt recollect 
the general features of these casea Two men were 
employed driving a mine. An explosion of fire- 
damp took place during the evening. The men 
were considerably injured, but might, notwithstand- 
ing, have survived had they been promptly removed 
from the pit They were not removed for several 
hours, and after being taken up they died. Two 
points were raised : fint, that blame attached to the 
masters, in regard to the ventilation of the mine; and, 
9ec(mdf that at all events, the men's deaths had become 
unavoidable from their being left so long in the pit, 
which was imputable to the fault of the engineman, 
in having fEuled or neglected to answer the signals, 
and raise the cage. The cases were tried twice, when 
verdicts were given against the masters, principally 
on the ground of the engineman*s supposed miscon- 
duct, though it appeared in evidence that he was 
a man of good character and great experience. 
Heavy damages and expenses were awarded in these 
cases, but so satisfied were the eminent counsel for 



the defenders, as to the state of the law of Scotland, 
that no legal exception was attempted. We refer to 
these instances, as showing clearly what was the 
general impression, previous to the late judgments in 
the House of Lords. 

Let us now turn to the state of the facts in the 
cases of Reids and M'Guira The men killed were 
colliers, in the employment of the BartonshiU Coal 
Company, at a pit wrought in the usual way by a 
steam engine. That engine was in charge of a person 
named Shearer, and was used, among other purposes, 
for lowering the men to, and bringing them up from, 
their work On the 17th of September, 1853, on 
the occasion of these two workmen being brou^^t up 
the pit, in a cage, Shearer, after putting the engine 
in motion, neglected to stop it when the cage reached 
the pit-head, in consequence of which the cage was 
carried up to the pulleys, and there overturned, the 
men precipitated to the ground, and killed. It was 
specially averred that the accident " was occasioned 
** by the neglect or carelessness of the defenders' en- 
" gineman." About this there was no dispute between 
the parties. 

The pursuers further alleged that, upon the night 
previous to the occurrence. Shearer had been at some 
entertainment, where he had been drinking, and that, 
at the time of the accident, he was unfit for duty. 
Something was also said regarding the nature of 
the engine and machinery ; but there having been ap- 
parently no foundation, in fact, for these statements, 
they were not pressed at the debate on the relevancy, 
they were not embodied in the issues, and no proof 
was attempted to be led in support of them at the 
trial Upon the closed record, it was objected that 
there was no relevant case stated to subject the 
defenders in damages, in respect they '* could not in 
*' law be made responsible for injuries sustained by 
" one of their workmen, through the fault of his 
" fellow-workman, engaged in the same common 
'' employment, it not being alleged that the latter 
" was an unfit or improper person for such employ- 
** ment." In the case of Reid (M'Guire's case mean- 
time lying over by arrangement), the Lord Ordinary 
repelled the defenders* plea, and the cause went to 
trial, under the following issues : — 

" It being admitted that the pursuers are the law- 
" ful wife and children of the deceased William Reid, 
'' Whether the defenders were, in the month of Sep- 
" tember, 1853, in the occupation, as proprietors or 
" lessees, of the coal-pit in question 1 and Whether, 
" on or about the 17th of September, the said de- 
" ceased William Reid, while in the employment of 
<' the defenders in the said pit, received severe and 
" mortal injuries, through the fiiult of the defenders, 
'' in the management of the machinerT/ for lowering and 
" raiting the colliers at taid pit, in consequence of 
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" which he died, to the loss, injniy, and damage of 
" the pursuers f 

The evidence at the trial was in confbrmi^ with 
the statements on the record, which had been sus- 
tained as releyant But, on the other hand, it ap- 
peared that the engineman Shearer was a sober, 
steady, and experienced man, so that his neglect on 
the occasion in question was an exception to his 
general conduct, not in any way accounted for. 

In these circumstances, the Lord President (McNeill) 
" directed the Jury that, if they were satisfied on the 
" evidence that the injury was caused by culpable 
** negligence and &ult on the part of Shearer in the 
" management of the machinery, the defenders were 
** in law answerable." To this direction the defen- 
ders excepted, and asked a direction in the following 
terms: — " That^ if the Jury are satisfied on the evi- 
'' deuce that the defenders used due and reasonable 

diligence and care in the selection of Shearer as 

engineman, and that he was fully qualified to per- 
" form the duties of engineman, and funushed with 
'' proper machinery, then the defenders are not in 
" law answerable for the personal fault or negligence 
" of Shearer." The Lord President declined to give 
this direction, and an exception was taken. A ver- 
dict was then given for the pursuers. 

The bill of exceptions was argued before the Judges 
of the First Division,* the Lord President, Lords 
Ivory, Curriehill, and Deas, who all concurred in hold- 
ing that, by the ** settled law of Scotland," a master 
was liable for the culpable neglect of a person in the 
position of Shearer the engineman, and disallowed 
the exception accordingly. The point being one of 
very great general importance^ not merely to the de- 
fenders in the particular cause, but to aU employers 
similarly situated, an appeal was taken, which has 
resulted in a reversal of the judgment of the Court 
of Session. The same course was followed in the 
case of M'Guire. 

It is now, therefore, to be held as fixed law, not 
merely that a master is not liable for injury occa- 
sioned by the fault of a fellow-servant, but that this 
term, "fellow-servant/* or coUaborateur, covers all 
such persons as we have already referred to, as per- 
forming special duties in a coal-pit, with the excep- 
tion, it may be, of a manager. This exception was 
not made in express terms; and we shall return to 
the point by and by. In the meantime, not only do 
the judgments in question establish a new general 
rule, but they indicate certain important things to be 
kept in view, in every-day practice. Obviously, it 
will no longer do, in a summons or record, to set 
forth simply that a defender is liable in damages, for 
injuries sustained by a workman, occasioned by " the 
" fault or negligence of the defender, or some one re- 

* Diuilop, Kep. 8d July, 1858. Vol. 17, p. 1017. 



** presenting him, or for whom he is responsible.*' To 
make a relevant Hbel, it will be necessary to disdose, 
whether the ctUpa relied upon be that of the master 
personally, or of an allied representative; and, in 
the latter case, to name and describe that represen- 
tative, in order that it may be seen whether he really 
stands in such a position, or is to be considered 
merely as a fellow-workman. Without these parti- 
culars, the defender is plainly not in a position to 
state a defence, much less go to trial It seems also 
a necessary inference, that a pursuer, in many cases, 
must go farther, and set forth that the engineer, fire- 
man, roadsman, or other official, was a person not 
qualified for the duties of his situation, and blameably 
selected by the master. In the cases of Reids and 
M'Guire, the character and qualifications of the 
engineman were the subject of evidence at the trial 
This arose under the counter averments made by the 
defenders. But it seems necessarily to follow, if in 
the general case there is no liability, and if such 
liability arises only when there exist the elements of 
unfitness in the servant, and neglect or carelessness in 
the selection by the master, that these elements must 
be introduced as an essential part of the case for the 
pursuers, which he undertakes to prove. 

As this is a practical point of material consequence, 
a short reference may be made to those portions of 
the Judges' opinions that bear upon it. And, in order 
fiilly to understand the remarks about to be quoted, 
it is necessary to explain the particular position of the 
appeal in the case of M'Quire. As already indicated, 
parties had agreed that this case should be regulated 
by what took place in the case of Beid. When, there- 
fore, the Lord Ordinary repelled the defenders' plea 
of want of relevancy, in the one case, the same inter- 
locutor was repeated in the other, pro forma. So, 
also, when a verdict was given in the one case, a 
similar verdict was taken in the other; and, when 
the Bill of Exceptions in the case of Reids was dis- 
posed of, both verdicts were applied. When parties 
came before the Appeal Court, an objection was made 
by the counsel for M'Quire, that the appeal was in- 
competent, because it had not been taken within a 
certain limited period, after the judgment on the 
Bill of Exceptions, as provided for by statute. To 
this it was answered that, in point of fact, the agree- 
ment between the parties regulated the whole subse- 
quent procedure, including an appeal; but, however 
this might be, with reference to the interlocutor on 
the Bill of Exceptions, the appellants were entitled 
to bring up the interlocutor of the Lord Ordinary on 
the relevancy. It was then argued, that there having 
been, ab initio^ no relevant case to go to the Jury, the 
whole subsequent procedure fell to the ground. It 
was after hearing this argument that the Judges gave 
their opiuious in both ca.se8. 
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Sach being the position of matters, Lord Cran- 
worth, in moving a reversal in the case of Beids, re- 
marked — *' The question for decision is, Whether if, in 
'< the working of a mine, one of the servants employed 
" is killed or injured by the negligence of another 
" servant employed in the same common work, that 
'* other aei'vant having been a competent vforhman, and 
*^ properly employed to discharge the duties entrusted 
'' to him, the common employer of both is respon- 
" sible to the servant who is injured, or to his repre- 
" sentatives, for the loss occasioned by the negligence 
** of the other? Where an injury is occasioned to 
" any one by the negligence of another, if the person 
" injured seeks to charge with its consequences any 
« person other than him who actually caused the 
'' damage, it lies on ike person injured to show thai 
** the circumstances were such cu to make some other 
** person responsible. In general, it is sufficient for 
" this purpose to show that the person whose neglect 
*' cause the injury, was at the time acting, not on Ms 
'' own account, but in the course of his employment, 
" as a servant in the business of a master, and that 
<< the damage resulted from the servant so employed 
" not having conducted his master^s business with 
" due care. In such a case the maxim ' respondeat 
'* superior^ prevails, and the master is responsible." 
After giving certain illustrations, his Lordship adds, 
" But do the same principles apply to the case of a 
" workman injured by the want of care of a fellow- 
" workman, engaged together in the same work? I 
" think not" 

The Lord Chancellor, in moving the reversal in 
the second case of M'Guire, put the matter in this 
way : "The questions to be decided are, first. Whether 
" James M'Quire, the deceased, and James Shearer 
" were fellow-labourers, engaged in one common 
" employment? and, secondly, if they were. Whether, 
'' the death of M'Quire having been occasioned by 
" the carelessness of Shearer, in the course of this 
" employment, without any proof of general incompe- 
" tency for his duties, their mutual employers are 
" liable in damages for the event? " 

The way in which the matter was thus put by 
these two noble Lords, makes it pretty evident that 
a pursuer must now set forth, and undertake to 
prove, at least, the "general incompetency*' of the 
person in fault The point under consideration, how- 
ever, is more clearly brought out by the concluding 
portion of Lord Cranworth's address, where he says — 
" I am of opinion that the exception to the ruling of 
" the Lord President at the trial ought to have been 
" allowed, and consequently that the 3d and 4th 
" interlocutors appealed against ought to have been 
" reversed. I think, further, that the 1st and 2d 
" interlocutors appealed against ought to be reversed, 
" on the ground that no relevant case is stated by the 



" pursuers. The case, as made in the 6th article of 
" the Condescendence, attributes the accident entirely 
" to the neglect and carelessness of Shearer the 
" engineman, and as there is no statement in that 
" article that the appellants had failed to exercise due 
" care in the selection of an engineman, or that they 
" had any reason for distrusting the competency or 
" carefidness of Shearer, no case is there stated infer- 
" ring liability on their part to the pursuers." 

It would thus appear that, in every case of the kind, 
a pursuer will require not merely to libel and prove 
general incompetency in the workman at fault, but 
also want of due care in his selection, or reason for 
distrusting his competency, on the part of the master. 

With the explanations that have been thus given, 
no one can fail to see in how many important aspects 
the judgments referred to must go directly to modify 
our law and practice, in the department of Master 
and Servant There may be differences of opinion 
as to the effect of the change, according to the 
preconceived views and feelings of parties. There 
are those who, sympathising with the workmen, 
may be inclined to agree with Lord Deas, when he 
remarked, with reference to the old rule, " It is pro- 
" bably wholesome that such should be the rule, for 
" it would be very difficult otherwise to insure, not 
" only that care in the selection by the master of his 
" representative, but likewise that constant watchful- 
" ness over, or attention to, the conduct of such re- 
" presentative, which is essential where the safety of 
"life is concerned." On the other hand, we believe 
that the judgments of the Court of Appeal have met 
with general approval, not only among employers, 
but among intelligent persons, free from prejudice, 
one way or the other. For ourselves, we are satis- 
fied, from mature consideration of the whole question, 
that the rule now established does rest upon sound 
principle. But, while saying so, we are by no means 
satisfied that, either in England or Scotland, the prin- 
ciple has been fairly applied, and carried out to its 
legitimate conclusions. Neither are we satisfied with 
the process of reasoning occasionally exhibited in the 
opinions of the learned Lords, in the Court of Ap- 
peal. We are convinced, among other things, that if 
if the principle is fairly applied, liability can, in no 
case of the kind, rest upon any basis saving that of 
actual culpa. To this, and some other points, we 
would now request attention. 

(To be conduded in No. II.) 



THE TITLES TO LAND ACT. 



After a careful perusal of this important statute, it 
is with much pleasure we find that there is in it so 
much to be praised and so littie to call for unfetvour- 
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able criticism. The whole career of the Lord Justice 
Clerk has been fortunate exceedingly; and amongst 
other subjects of gratuktion, he may reflect with plea- 
sure thaty during his brief tenure of office as Lord 
Advocate, he had the opportunity, and did not ne^ect 
it, of associating his name with those of Rutherfurd 
and M'Neill in the reform of our system of convey- 
ancing. Why amongst the numerous bilk intro- 
duced by his predecessor, many of them of so little 
comparative importance, one was not dedicated to the 
service of the public in connection with this subject, of 
course we cannot say. But it seems to be very gene- 
rally admitted that had it not been for the brief 
period of power of Lord Advocate IngUs, this excel- 
lent step in progressive legislation might have been 
postponed for an indefinite period. Li so saying, 
however, we are not to be understood as meaning that 
the statute is perfect, or that it does not bear evident 
marks of the hurried, not to say slovenly, manner in 
which so many of our recent Scottish bills have been 
framed. On the contrary, it is undeniable that some 
imperfections do exist, owing, perhaps, in a great 
measure, to the rapidity with which the dose of the 
session and the Lord Advocate's own peculiar position 
at the time, rendered it necessary that the measure 
should be passed. But still, after all deductions, 
enough remains and enough has been done so well, 
as to justify us* in cordially congratulating its author 
and the public upon the passing of tliis wholesome 
statute. 

Nor would it be doing justice to the members 
generally of the legal profession if we did not admit 
that the inauguration of the new system of conveyanc- 
ing; with all its attendant advantages, is almost en- 
tirely owing to themselves. So great was the apathy 
or so complete was the bewilderment of the public 
when circumstances brought before them the mazy 
intricacies of conveyancing, that it would have been 
the easiest thing in the world to convince them that 
these intricacies were indispensable, and that without 
them the safety of landed rights was impossible. 
Such, indeed, we dare say, is the opinion even at this 
hour of many lawyers who, from early training and 
lengthened practice, are wedded to the ancient feudal 
forms, and this without their necessarily being biased 
by pecuniary considerations. But gradually, as years 
have advanced and the progress of commerce has ren- 
dered the transference of all other kinds of property 
frequent and rapid, the minds of the profession have 
become alive to the inexpediency — ^if not absurdity — 
of maintaining the cumbrous forms of a barbarous 
and obsolete order of things. And no sooner had 
this conviction time to ripen than it was given to the 
public on every occasion which ofifered itself, but 
especially in the evidence before the Royal Commis- 
sioners in 1838, and the men whose sources of income 



depended in a great measure upon the existing system 
of conveyancing, and who could not foretell what &tal 
influence upon that income any innovation might en- 
tail, were the first to state that the times required a 
change, and that, ** oovie gut wuie^* the change 
should be eflected. If the profession had taken a 
different course — ^had its members regarded only what 
appeared to be their own advantage — ^had they, in 
short, said to the public, ''True, there are incon- 
veniences attending the present system, but touch it, 
nevertheless, at your peril, for the results may be dis- 
astrous," that system would have remained intact, 
and the statutes of the last thirteen years relating to 
conveyancing would never have been passed. But to 
their credit be it spoken — ^and it is only fitting that 
the tribute should be paid — ^the course they adopted 
was directly the reverse; and ignoring entirely the 
consideration of the effect that course might have 
upon their own pecuniary interests, the lawyers were 
the most forward in advancing the desired reform. 

It is not our intention, and it seems to be quite 
unnecessary, to devote a series of articles to the con- 
sideration of the statute. Its clauses are upon the 
whole sufficiently distinct in themselves; and those 
of our readers who wish to be informed as to the 
principles of the Act, and the relation of its provisions 
to previously existing law, will find them as clearly 
and correctly expressed, as is at present possible, in 
the excellent analysis recently published by Mr Ross. 
Undoubtedly, in the course of practice, many points 
and questions will arise which only the practical 
working of the statute can properly develope. It 
would, however, be premature to speculate upon 
these; and regarding as we do the Act, not in the 
light of a measure of finality, but as a very satisfactory 
step in a direction which must be still further pur- 
sued, we can look forward for the correction of any 
defects, and the supply of any omissions, which ex- 
perience may point out to future legislation on this 
important subject. The dictum recently promulgated 
by one of our worthy representatives in Parliament, that 
where a great principle is at stake no. instalment can 
be accepted, is, to say the least of it, open to very 
considerable question. And in effecting measures 
of large and liberal reform on a system which has en- 
dured for ages, and whose details and ramifications 
are so numerous and difficult as those of our ancient 
system of conveyancing, it is evident that the steps 
must be gradual and progressive, and that a new 
regime is not to be established at a blow. 

The safety and the convenience of the pubHc in 
their daily transactions in regard to heritage ought 
to have been, and we believe has been, the object of 
the promoters of the statute. Hitherto, however, 
these objects have been attained by means so much 
more elaborate and technical that it is not surprising 
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if professioiial men, and eren it may be the members 
of the public themeelves, may still look forward with 
some uneadnesa to the working of the Act in relation 
to these paramoont considerations. The provision of 
the thirty-seventh section, that Deeds may be partly 
written and partly printed, taken in connection with 
the other provisions as to shortening descriptions, 
etc., may indeed give rise to apprehension that a 
slovenly species of conveyancing shall spring into 
practice from which the worst evils most result Li- 
deed, we believe we are justified in stating, that 
had not the measure for reasons already indicated 
been hurried through its progress with undesirable 
speed the clauses alluded to would have been at least 
modified by the framers of the bill, with the view of 
remedying this rather formidable objection. It must 
never be forgotten by the sensible portion of the public 
that although forms are shortened, the principles of 
conveyancing and the laws regulating the due exe- 
cution of deeds remain the same, and that in no hands 
but those of a skilled conveyancer is a party safe 
when transacting in regard to heritable property. 
We have no hesitation in enforcing this doctrine, be- 
cause its soundness is undeniable, and the profession 
has already shown that it is not influenced by selfish 
views in reference to this reform. Lideed, supposing 
that unskilful parties, availing themselves of the ap- 
parent facilities of the Act, should attempt the 
management of heritable transactions and the pre- 
paration of the necessary deeds, the evil would, 
especially in large communities, be cured almost as 
speedily as begun. It is still necessary, and always 
will be necessaiy, to test the accuracy of the progress 
of prior titles for a long period of yeara It is still 
necessary, and always will be necessary, to see that a 
seller is in a position to convey, or a borrower to 
borrow, with safety to the party purchasing or lend- 
ing, and all these duties can only be competently per- 
formed by one who is a skilled conveyancer and con- 
versant with the extensive and difficult range of legal 
principles involved in such transactions. If these 
duties be not discharged, or if they be discharged in a 
perfunctory and unskilful manner, the effects, as already 
stated, will speedily be made manifest. The purchaser 
may wish to sell or to borrow upon the security of his 
acquidtion, but in either case he will, in all probability, 
in his turn have to show that his title is clear, and 
his progress of writs complete and free from challenge. 
The errors or defects which ought to have been 
remedied, or which ou^t not to have been committed 
at the time when he acquired the property, will then 
be discovered; the whole work will require to be 
done over agfun, and a great amount of trouble, 
expense, and positive risk will in all likelihood be in- 
curred. But although, therefore, a practice so loose 
and dangerous, if attempted at all, cannot long endure, 



we still conceive it to be a duty, so far as in our power, 
to place before our general readers the probable, 
indeed we may say the certain consequences of even 
its partial adoption. And while upon the subject^ it 
may not be improper to advert particularly to the 
terms of the thirty-third section of the Act. That 
section refers to the beneficial statute of William the 
Fourth, whereby clerical errors by erasure in instru- 
ments of sasine, and of resignation ad renumentiam, 
are in a great measure divested of the ruinous effects 
with which they were at one time liable to be at- 
tended. In the present statute, however, while the 
provisions of that Act are extended to notarial in- 
struments and the other writs therein mentioned, 
they are not extended to conveyances themselves, 
which are now to be recorded instead of instruments 
of sasine. It is evident, therefore, that in the case 
of a conveyance improperly and carelessly executed 
and recorded, very grave questions may arise, in the 
settlement of which the provisions of the Act of 
William the Fourth will not be found available. In 
these remarks, however, we do not mean to say that 
the framers of the present Act have been guilty of 
an omission in not so extending the effect of the 
provisions referred to. On the contraiy, as the con- 
veyance now is not only the recorded evidence of 
the completion of the acquirer's title, jbut is also the 
original and principal writing constituting that title, 
it is clear that it must be as carefully and formally 
executed as has always been necessary in the case of 
a charter or disposition. It would therefore have 
been a serious error, calculated to induce much loose- 
ness in practice and consequent risk, had the same 
latitude been extended to the Conveyance itself, as 
to the subsidiary and merely formal instrument of 
sasine. 

We find, however, that our space does not permit 
us at present to enter further upon the consideration 
of this valuable statute. We shall, in all probability, 
speedily recur again to the subject; and it is also our 
intention to endeavour to point out, not only the 
advantages arising from the reform which has been 
already effected, but also what other measures appear 
to us to be requisite before the labours of law re- 
formers in regard to the conveyancing of Scotland 
can be deemed complete. 



INFANTICIDR 



In a trial for child-murder at the Circuit Court held 
at Perth last month, the law, as laid down by the Lord 
Justice Clerk (Inglis), placed a difficulty in the way of 
the prosecution which in such cases seems at present 
to be insurmountable. Jean M'Callum was diarged 
with the miurder of her own child. No one was pre- 
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sent when she was delivered ; and the child was never 
seen alive. Li her declaration she stated that she 
'' was delivered of a female child in the ponltry-honse 
" at Brace, and that she tied her garter round its 
''neck after it was bom." From a post-mortem 
examination, the medical witnesses concluded that 
the child had lived, and that it9 death had been 
caused by strangulation. So far, the case seemed 
conclusive; but there was this important element 
awanting in the evidence for the prosecution — ^it was 
not proved that the child had been bom alive. Trae, 
it had respired, and the blood had circulated, and 
the medical witnesses were of opinion that it had 
lived, and so also must have thought the unfortu- 
nate woman when she tied the garter round its 
neck. But the law stepped in with a definition of 
birth which raises a nice and difficult question. It 
was proved that birth is often progressive. That 
frequently the head ia bom first, after which the 
rest of the child may remain some time in the 
womb. During this transition state the child may 
breathe, and the medical witnesses admitted that 
they could not, on a post-mortem examination, dis- 
tinguish between the cases of a child who had died 
during labour after the birth of the head, and a child 
who had died immediately after being entirely sepa- 
rated from the mother. The Lord Justice Clerk, 
giving ^ect to the argument of the prisoner's counsel 
(Mr W. K Qloag), raled that birth by the law of 
Scotland did not take place till the child was fBurly 
separated from the mother — ^that " till then it had 
'* no separate existence, and was not a human being." 
It therefore followed that, supposing the mother had 
killed the child before complete delivery, she was not 
guilty of murder, and that still less was she guilty if the 
child had died from natural causes prior to complete 
separation, although she had thereafter, believing 
it to be still alive, done that which, if it had been 
alive, would have caused its death. It was there- 
fore incumbent on the Crown to prove that the child 
had been bom alive. It is obvious that this could 
not be done, because the medical witnesses had con- 
curred in stating that they were unable, from a post- 
mortem examination, to say whether the child had 
died during parturition, or immediately after it ; and 
there were no witnesses present at the birtL The 
same difficulty must be met with in all such cases. 
In short, a conviction for infanticide, where the crime 
is committed immediately after birth, and in private, 
is impossibla This is a most serious consequence, 
for infanticide is commonly committed at such a 
time and in such circumstances; and if the law laid 
down by the Lord Justice Clerk be correct, the inter- 
vention of the Legislature is imperatively called for. 
The moral guilt, in such cases, is of course equally 
great whether the child was actually alive at the time 



or not. The intention in either is the same; and in 
both, some punishment ought to follow the commission 
of the crime. The change in the law which would 
effect this, would simply be the adoption of a more 
reasonable test of birth — if the child has begun to 
derive its sustenance from the air — if it breathes, and 
the blood circulates — ^it is de fado an independent 
being — a being bom into the world aliva Let the 
Legislatttre declare this to be birth, so £Eur as the cri- 
minal law is ooncemed, and the immunity to infanti- 
cide, which the law now secures, will be removed. 
No doubt the woman may now be tried alternatively 
for concealment of pregnancy and infanticide, or the 
Jury may, on an indictment for infanticide, retum a 
verdict of culpable homicida But a little considersr 
tion will show that, if a woman be delivered in secret, 
and tie her garter immediately round her child's 
neck, her immunity ia certain, for there may be no 
concealment of her pregfiancy, however private she 
may keep her ddivery; and as to culpable homicide, 
since it is impossible to prove that the child was 
alive, when the ligature was applied, there might be 
no homicide at alL 

But when we are proposing a change in the law, 
we would also suggest a mitigation of the punish- 
ment now annexed to the crime. There is much 
to distinguish infanticide from other classes of 
murder. While, on the one hand, the relation- 
ship of the mother and child, and the helpless 
dependence of the one on the care and protection of 
the other, seem to aggravate the enormity of the 
crime, there are, on the other hand, many considera- 
tions which diminish the criminality, and ought to 
mitigate the punishment. In the ordinary case, the 
mental and bodily suffiirings of the mother render 
her unable to estimate to the full extent the atrocity 
of her conduct, or the magnitude of its consequences ; 
and there can seldom be that calm, deliberate inten- 
tion which precedes the perpetration of a crime, and 
forms its very essence. 

Again, the pains of labour very frequently induce 
temporary insanity in some degree, even in cases 
where all the necessary appliances and assistance have 
been provided. But where the delivery is secret and 
unassisted, as in M^Callum*s case, the probability of 
insanity being induced must necessarily be greater, 
while the possibility of ascertaining the mental con- 
dition of the mother is altogether excluded. It 
may be said that if the woman, at the time of 
delivery, laboured under such insanity as would re- 
lieve her from the consequences of her actions, the 
insanity would either manifest itself in such a way as 
to attract attention, or would be traceable after the 
birth was discovered. This may be trae; but when 
we consider the position of a woman ^ho secretly 
and without assistance delivers herself — her body 
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racked by the seyerest tortare, and her mind inflamed 
and ezdted by a sense of wrong, dishonour, and 
shame, it is impossible to resist the belief that there 
is in many — if not in all cases of infEuiticide — a de- 
gree of mental derangement on the part of the mother, 
which, although insufficient^ if proved, to screen her 
from responsibility, ought certainly to weigh in deter- 
mining the punishment she should suffer. 

But there are other grounds on which it is expe- 
dient that the punishment of infSsuiticide should be 
mitigated^ The punishment at present is capital, 
and yet cases of infimtidde are becoming more nu- 
merous in Scotland. The reason is obvious. The very 
severity of the sentence which must follow a convic- 
tion, renders it almost impossible to obtain one. The 
evidence which would satisfy any Jury of the panel's 
guilt, were the punishment arbitrary or limited, will 
not secure a conviction where death is to follow. The 
feelings of the Jurymen are enlisted in the panel's 
favour. They are anxious to escape from a painfrd 
duty, and they gladly give efiect to doubts and 
scruples which ought not to sway their judgment, 
and which they would at once disr^;ard were the 
issue less momentous. 

We observe that the subject of infanticide was 
discussed at the recent meeting of the National 
Assodatipn for the Promotion of Social Science; and 
we concur very heartily in the views propounded 
by Lord John Russell and other speakers who advo- 
cated a mitigation of punishment If effisct be given 
to these views in future legislation, we are satisfied 
that the ends of justice will be less frequently frus- 
trated, and that this species of crime will speedily 
dindnish. 

The case of Jean M'Callum suggests a fiuther 
change in the law. Concealment of pregnancy is a 
crime. Concealment of delivery is not Now, it 
must be obvious to every one, that the latter implies 
a greater risk to the child's life than the former. 
If the woman conceal her pregnancy, the law presumes 
an evil intention; but surely the same presumption 
arises when the woman is found in the hour of de- 
livery, and when most in need of assistance, carefully 
segregating herself from her kind; and it is scarcely 
necessary to remark, that it is at this time that the 
danger arises, which the law had in view when it 
constituted concealment of pregnancy a crime. 



l^tiitltt. 



COMHBNTARTBS ON THE LaWS OF SCOTLAND IN BBLA- 
TION TO MeRCANTILB AND MaRITIMB LaWS, MOVE- 
ABLE AND Heritable Rights and Bankbuftct, 
BT Geoboe Joseph Bell, Frofessob of the Law 
OF Scotland in the Univebsitt of Edinbuboh. 
Sixih Edition. By Fatbick Shaw, Advocate. 

Since the first edition of Bell's Commentaries wss pub- 
lished, more than fifty years ago, it has been, in the 
departments of which it treats, the universal book of 
reference — alike for the judge, the practitioner, and the 
student. It is impossible now to estimate to the full 
extent the difficulties which, when it first appeared, 
attended its composition. Not the least of these difficul- 
ties was, that the principles of the commercial law of 
England had to be sought in the many hundred volumes 
of the reports, without the guidance of the numerous 
treatises in which, more or less ably, these principles 
have been elucidated and explained by English writers 
on commercial law in general, as well as on the various 
branches of which it consists. These difficulties, how- 
ever, were overcome by the author's patient and un- 
wearied research, and a vast repertory of legal principle 
and ressoning was formed, which, however defective in 
arrangement, has proved of Incalculable value to the pro- 
fession and to the public. 

To indicate its value, and the estimate formed of it at 
home, we have only to remember that, almost since the 
date of its first publication, it has been quoted in our 
Courts from the bar and on the bench oftener than any 
or all other text writers. Many English and foreign 
legal writers speak of Mr Bell and his works with great 
respect, and none in higher terms than the great American 
jurists, Story and Kent. 

In the preface to his Treatise on the Law of Fartner- 
ship. Justice Story says that ^^ Mr Bellas excellent Com- 
" mentaries on the commercial law of Scotland, are at 
" once learned, comprehensive, and exhausting, and have 
*' afforded me very great asRistance." 

In speaking of another of the author^s works, Mr Kent 
(Commentaries on American Law^ vol. ili. p. 876), re- 
marks, ** There is an admirable summary of the Law of 
" Scotland, by Frofessor Bell of the University of Edin- 
" burgh. The essential principles of the law of the con- 
" tracts of sale, hiring, bailment, surety, negotiable paper, 
" partnership, maritime contracts, contracts of affireight- 
" ment, average, salvage, bottomry, and respondentia, 
** marine insurance, and insurance against fire, and of 
" lives, are stated with all possible brevity, consistent 
" with perspicuity, precision, and accuracy. The cases 
'* and authorities are annexed to each paragraph, and 
** the adjudged cases are given at large in some sncceed- 
*^ ing volumes as ittustrations of the prindplee declared. 
** I do not know of a more convenient and useful tnnn^ ft] 
** of the kind to the student and practising lawyer.'* 

George Joseph Bell was bom at Edinburgh on the 
20th of March, 1770. He was one of three brothers, the 
sons of a Scottish Epacopal minister, all of whom attained 
eminence in their several professions. His elder brother 
was Mr John Bell, an Edinburgh surgeon of some cele- 
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brityfWhodiedataoompaxatiYeljearlyage. His younger 
brotlier was the amiable and admirable Sir Charles BelL 
Like most of the diatingaished men of Edinbnzgh of that 
time, he was educated at the High School; and he after- 
wards attended the lectures in the Uniyersitj of that 
cily, of Professor Toiler on General History; of Pro- 
feasor Dugald Stewart on Moral Philosophy ; and of Pro- 
fessor Hume on the Law of Scotland. He entered the 
Faculty at the early age of twenty-one, and aiwociated 
himself with the brotherhood of young Whig lawyers, of 
whom Jeffrey was the head. Li the year 1804, he pub- 
lished the first edition of his Commentaries, in tworolumes 
octavo, under the title of aTreatise on the Law of Bank- 
ruptcy. 

Li the year 1821 he was appointed Professor of the 
Law of Scotland in the Uniyersity of Edinburgh, and in 
the year 1831, he was appointed one of the principal 
Clerks of Session. To the disgrace of successiye Goyem- 
ments, this was the highest promotion eyer obtained by 
the first of modem Scottish jurists. Qis position was 
certainly a singular one: to sit in the relatiyely humble 
position of a clerk, and hear his superiors, the judges, 
respectfully quote his dicta as of the highest authority to 
rule the decisions of a Court of which he was the sub- 
ordinate officer. 

Successiye and gradually enlarged and elaborated edi- 
tions of Mr Bell's great work were published in his life- 
time-^the fifth and hist in 1826. He died in 1843. 

The last edition of the Commentaries haying been 
published so fas back as 1826, a new edition has long 
been felt to be a desideratum by the profesmon. But the 
task of adequately and satisfactorily editing such a work 
was felt to be an undertaking for the execution of which 
few possessed the necessary patience, diligence, and erudi- 
tion. To render the new edition as useful and as valuable 
to the lawyer of the present time, as was the last to 
the lawyer of thirty years ago, it was necessary, first, to 
trace the course of the progress of the law through the 
reports of the Courts in England as well as in Scotland, 
noting particularly those cases in which former decisions 
and ojAnious have been overruled, and secondly, not only 
to indicate but to explain and elucidate the nature and 
effect of the many changes effected by statute on com- 
meroial and bankrupt law since the publication of the 
former edition. If the editor was not qualified for this 
task, and prepared to undertake it, a new edition would 
be worse than useless. 

When an edition of the Commentaries, edited by Mr 
Patrick Shaw was announced, it was confidentiy expected 
that this long felt desideratum would at length be sup- 
plied. We regret to say that the learned editor, whose 
ability is undoubted, has shrunk from the necessary 
labour, and in place of conferring a benefit on the com- 
munity and the profession to which he belongs, has 
done us a posttive disservice by excluding other labourers 
firom the field. 

To do Mr Shaw justice, he does not attempt to conceal 
his own demerits, but proclaims thedeficiencies of hiswork 
in the prefSeu^. Had his publishers, by way of prospectus, 
printed this pre&ce, (which is a curiosity in its way, and 
worthy of perusal as such,) we suspect that the effect on 
the ciroulation would have been somewhat alarming. 

As indicated by Story, the great merit of the Com- 



mentaries is their '' exhaustive'* character. All the 
authorities on the subject under discussion are, in former 
editions, not only noted, but carefully explained, and on 
consulting them, we are not referred to other text-writers 
or to the volumes of the reports for the authority on 
which the author's dicta aro rested. In short, the book 
itself formed a library of Commercial Law. It was, be- 
yond any other, self-contained. 

Now, let us see how Mr Shaw has dealt with his 
authority in these respects. As no one can accuse him 
of want of candour, we shall take the description of his 
idea of the way in which the works of a great legal 
writer aro to be dealt with by an " able editor," in his 
own words. " Since the date of the last edition, the 
" author published a collection of cases under the title 
" of ' Illustrations of the Principles of the Law of Scpt- 
*' land.' In the former edition of the Commentaries, he 
" pUced in foot-notes roports of the decisions referred to 
" as authorities. As the greater number of these cases 
" aro included in the Illustrations, a work in the hands 
^* of all engaged in the practice of the law, I considered 
" that it would render this edition lees cumbersome either 
*^ to refer simply to the Illustrations, or to abridge the 
** statement, and I have accordingly done so; but I have 
'* always preserved any observation made by the author. 
" To have attempted to bring within this edition the 
«« decisions of the English Courts since the last was 
t« published, applicable to the subjects of this work, 
" would have been a task of an overwhelming naturo, 
«* even if I had possessed a knowledge of English law 
(( sufficientiy large to qualify me for doing so. Those 
** which have been referred to by the author in the 
" former edition I found to have been well selected, and 
** with a few exceptions, to be cited in modem English 
** treatises. Instead, thereforo, of overloading the book 
" with the mass of their decisions, I have given a refer- 
'* ence to those treatises where the cases quoted in this 
** work aro to be found. Thus, in r^;ard to Mercantile 
" Contracts, I have referred to Mr Addison's Treatise 
" on the Law of Contracts, and Mr Smith's Compendium 
" of Mercantile Law; to that of Mr Collier on Part- 
** nership; and under Maritime Law, to Abbot on 
** Shipping, edited by Mr Shee. On turning to these 
*' references, all the more recent cases will be found, and 
" also an expression of the present state of the law 
" in the text of these treatises." In other words, Mr 
Shaw 8 editorial services have consisted in mutilating 
and abridging the text of his author, and adding a few 
references to English writers which the indices of their 
books would supply. 

We have equally to complain of the manner in which 
the editor has executed the second part of his task. No 
systematic attempt is made to explain, or even to detail 
tiie changes made in Commercial Law by statute sinoe 
1826. Some Acts are given, partially in the words of 
the Legislature, and partially in a paraphrase of Mr 
Shaw's own, without any attempt to point out, much 
less to solve difficulties in their construction and opera- 
tion. Beferences are given in other cases to the par- 
ticular sections of statutes modifying the doctrine in the 
text of the Commentaries, but this is frequently omitted, 
and sometimes when the nature of the alteration is 
stated, it is not correctly stated. 
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Ab an isstaiioe of omWon, w6 may fefer to page 882, 
where Profeanr Bell statea oorrecUy the role aa to notioe 
of diahononr of inland billa, under the then existing law, 
viz.: "That it shall be soffident to presenre the said re- 
'* ooozse if notioe is given of the diahonoar within foor- 
** teen days alter the protest is taken.*' Bat this role is 
altered by the 14th section of the Mercantile Law 
Amendment Act, which proTides, That ** where any 
** inland bill of exchange shall be presented for acceptance 
** or payment, and sach acceptance or payment shaU be 
^ lefosed, or where any promissory note shall be pre- 
** sented for payment, and payment shall be refused, 
** notice of the dishonour of sach bill or promissory note, 
^ by snch xeftisal to accept or pay, shaU, in order to 
« entitle the holder to haye recoarse to any other party, 
^* be giyen in the same manner, and within the same 
«« time, as is reqaired in the case of foreign bills by the 
*^ law of Scotland/' In short, that in place of haying 
foarteen days to give notice of dishonoor, the holder shall 
only haye one. Mr Shaw does not in his notes to the 
passage in question think it neceaaary to mention this yery 
material alteration of the law at this place, nor eyen to 
refer to a former page where the section is quoted out of 
place. 

The eleyenth section of the same statute is noticed in 
a note on p. 810, but its import is incorrectiy stated. In 
the text it is laid down that *^ in Scotland eyen a written 
acceptance, separate from the bill, would not be suffi- 
cient to authorise summary diligence, there being, in 
" the ordinary course of pronouncing a decree of regis- 
" tration, no judicial authorily to take notice of such 
'* extraneous eyidence; and a parole acceptance, what- 
'* ever effect it may have in constituting a debt, or in com- 
^* pleting an CMignment, can have none at all in constitut- 
»» ing an accepted Inll on which execution can pass 
" summarily." In his note, Mr Shaw obseryes that, 
by section 11 of 19 & 20 Vict, o. 60, the rule stated 
in the text is made applicable to all bills, whether 
^* inland or for^gn, in Scotland after December, 1856.'* 
But the enactment of the statute goes much further than 
the rule laid down by Professor Bell. It proyides that 
after the date stated, no acceptance of any bill of ex- 
change " shall he sufficient to bind or charge any person 
" unless the same be in ujriting on such biU, or if there be 
*' more than one part of such bill on one of the said parts, 
** and signed by the acceptor, or by some person duly 
'* authorised by him." 

The first and second sections of the same statute haye 
effected a complete change in the law of sale in Scotland. 
Mr Shaw seems to think he has done his duty as editor 
by merely quoting them in a foot-note (pages 99 and 
128), the first almost, the second literally without one word 
of explanation or conmient; and so with the remaining 
sections of this yery important Act. 

We shall probably proceed to consider the details of 
the execotion of this work in our next number. 
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(To the Editor of the Scottish Law Journal) 

Sm, — One benefit which your Journal confers on 
the members of the legal prafeasion is, that it giyea 
them a direct and conyenient medium of inter-com- 
munication on any subject of general importance. Of 
the opportunity thus afforded I beg to ayail myself, 
for the purpose of bringing under the notioe of my 
brethren throughout the country the subject of their 
procuring for themselyes the status of an incorporated 
body, either by Act of Parliament or Boyal Charter. 

I am aware that there are serious obstacles to contend 
with, such as the absence of organisation, and the diffi- 
culty of inducing local societies already incorporated to 
fuse themselyes into a general society; but such obstacles 
do not appear to be insurmountable. 

The Writers to the Signet, and Solicitors before the 
Supreme Court, haye each a constitution, with rules 
regulating the admission of members, and otherwise up- 
holding the status of their societies. The country prac- 
titioners outnumber both those respectable bodies, and 
why should not they haye a constitution on a somewhat 
similar model? 

The clergy haye their "Ministers' Widows' Fund," 
the doctors haye their «' Medical Practitioners' Act," 
but the country agents, though as numerous as either of 
those dasses, haye no bond of union, and no means of 
combined action or mutual protection ; and apparentiy 
for no other reason than this, that they do not bestir 
themselyes in the matter.— I am. Sir, your obedient 
senrant, Uhion. 



(To the Editor of the Scottish Law Journal) 
Sm,— The yalue of the Sheriff Court Act of 1863 is 
admitted on all hands, but it has often occurred to me 
that the mode of taking proofe admits of improyement 
Under the present system, the Sheriff-Substitute, the only 
Judge who sees the witness, takes short notes in the form 
of a narratiye of what the witness says, and yery fre- 
quently these notes show only the result of a series of 
questions, which haye all been rendered necessary by the 
unwillingness of the witness, of which there of course 
remains no trace. It has been often remarked that the 
Judges on appeal are in no way assisted by these notes 
in distinguishing whether a witness had a leaning or not 
to either side, because it was impossible to say whether 
the statements recorded were made spontaneously or 
extracted by a tedious process of cross-examination. 
Besides such disadyantages, the time required in taking 
the proof is a serious encroachmeDt on the yaluable time 
of the Sherifb, agents, and witnesses. 

I haye often thought that this state of matters might 
be remedied, by haying the eyidence recorded, in the form 
of question and answer, in short-hand, by sworn reporters. 
Such a system would not, I believe, add much, if any- 
thing, to the expense of litigation, and there can be no 
doubt that thereby a great saying of time would be 
effected; and what is as important, an exact record of 
each witness's deportment, when under ATAm^miiiJon^ 1^^,. 
of the answers he gaye, would be secured. 
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Tht " Scottish Law JoumaV* will be published in the 
Jirst week of each months Price One Shillingy post free. 

The Editors are desirous that (he Journal should contain 
(he Reports of all Cases decided in the various Sheriff 
Courts in Scotland involving points useful or interesting to 
the Profession^ and would therefore solicit a Report 
from either of the Agents in each such case,, or from the 
Sheriff, It will be necessary to have the Report signed 
by one of the Agents or (he Sheriffs to ensure its correct- 
fiesSi except in those cases where the party reporting is 
known personally to the Editors. 

The Editors will take no notice of anonymous communi- 
cations^ and will not hold themselves bound to return articles 
or communications not found suitable. 

Advertisements can be received till the evening of ihe 
2Sd of each month. AU communications to be addressed 
to the Editors^ care of the Publishers. 

Any error or delay occurring in the transmission of this 
Journal to Subscrihers, should be immediately communi- 
cated to the Publishers. 
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POLICY OF THE BANKRUPTCY LAWa 



While onr Bankruptcy Laws amply provide for the 
protection and discharge of the bankrupt and the 
distribution of his estates, there are still great diffi- 
culties, delay, and expense in the way of rendering a 
debtor notour bankrupt, and in procuring a seques- 
tration of his estates. And although he may have been 
guilty of fraud, the statutes do not contemplate his 
punishment, but leave him to the common law. No 
doubt he is subjected to an examination, which the 
press makes public, but the exposure is to many, and 
these generally the worst of all, no punishment ; he 
may be incarcerated as a divU prisoner, but this 
again too often assumes the complexion of private 
vengeance rather than the expiation of a public 
offence. No doubt also, the bankrupt is liable to 
be prosecuted for fraudulent bankruptcy just as he 
may be prosecuted for any other well-defined fraud. 
But for the lesser commercial frauds — ^for incurring 
debts which he never intends to pay; for accepting 
bills which he has no prospect of meeting; for order- 
ing goods as if for trading, while ho instantly sells 
them at a loss, or pledges them to raise money; for 
trading after he is hopelessly insolvent; for granting 
preferences, secret trusts, and gratuitous alienations, 
on the eve of bankruptcy ; for personal extravagance 
or vexatious litigation with his bonafde creditors, for 
such offences as these our Bankruptcy Laws prescribe 
no punishment. The debtor, indeed, is not practicaUy | 



subject to compulsory bankruptcy, nor to punishment 
for fraud; he can resist the former, he evades the 
latter; and farthermore, even if his career does ter- 
minate in bankruptcy, he may get protection from 
diligence by the vote of a certain majority of his 
creditors, and, on the expiry of a couple of years, he 
may obtain his disdiarge independent of his crediton 
altogether. 

This has not alwajrs been the state of our Bankruptcy 
Laws. They were at one time based on a policy that 
was stem perhaps, but just and salutaiy. The system 
was simple and rude, but, at all events, it had in view 
the rights of creditors and the interests of trade. It 
did not alt(>gether look on the bankrupt as a criminal, 
but it provided certain disagreeable consequences for 
him which amounted to an adequate punishment, and 
at any rate it did not give him the chance of cheating 
his creditors more than once. Now, our bankruptcy 
laws, though no doubt as a system elaborate and 
refined, are lamentably deficient in much that is 
necessary to secure the interests of creditors, and 
protect the public against fraud. 

Let us look for a moment at the different statutes 
and endeavour to trace this declension in these laws. 
The preamble of our earliest statute on the subject — 
that of 12 Geo. IIL, cap. 72 — ^passed in the year 
1772, is as follows : "Whereas, by the laws now sub- 
'' sisting in that part of Great Britain called Scotland, 
" the personal estates of such debtors as become in- 
<< solvent are carried off by the diligences of arrest- 
" ment and poinding, executed by a few creditors, 
'' who, from the nearness of their residence to, and 
" connection with, such debtors, get the earliest 
" notice of the insolvency to the great prejudice of 
'' creditors more remote and unconnected, and to the 
" disappointment of that equality which ought to 
^' take place in the distribution of the estates of in- 
<< solvent debtors among their creditors : Therefore, 
to remedy such injustice and inequality ini time 
coming, and to render the payment of the creditors 
" of insolvent debtors more equal and expeditious, 
'' May it please," etc. It bears to be a statute ex- 
pressly for the benefit of creditors. Its objects are two- 
fold — the expeditious realisation of the debtor's 
estates, and an equal distribution of his assets among 
the creditors. The machinery introduced by the Act 
is all intended to effect these purposes. It does not 
provide for the protection or discharge of the bank- 
rupt. It merely provides a sum mary way of rendering 
him notour bankrupt, and of seizing and realising his 
goods, and dividing the proceeds among the creditors. . 

In 1783, the Act 23 Geo. III., cap. 18, was passed. 
It sets forth that it is "expedient that the plan of 
" the said Act should bo varied, and that some other 
" rules and regulations should bo made for putting 
" the diligence of creditors upon an equal and pro- 
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per footing, and preventing unjust preferences and 
'' accumulation of expense, and likewise for operatbg 
** a more speedy distribution of the estates of bank- 
'' rupts, botii real and personal, especially when such 
" estates belong to persons engaged in trade and 
" manu&ctures." This statute is the beginning of 
that system of defective legislation to which we 
have been adverting. In the preamble this is apparent. 
It does not profess to introduce any mode of com- 
pulsory bankruptcy by which the estates of a trader 
may be immediately secured and distributed among 
his creditors. It contains no improved machinery 
for this purpose. Indeed, it is not so much a statute 
to protect creditors against the fraud of their debtor 
as against the acts of each other. Its main object 
is to cut down preferences. And in looking into the 
body of the Act this will be seen more clearly. It 
contains ektborate provisions for the reduction of pre- 
ferences acquired by individual creditors, and for the 
sequestration of the estates of traders upon their own 
application. It does not, however, give creditors 
any increased facilities for making their debtor bank- 
rupt or seizing his estatea In place of using com- 
pulsion, the statute coaxes him to become bankrupt, 
by promising him protection and a discharge. Here, 
for the first time in our bankruptcy system, are the 
hands of the individual creditors tied up by a ma- 
jority. The debtor, with consent of the trustee and 
four-fifths in number and value of the creditors, may 
apply to the Court for protection; and at the distance 
of two years, with a similar majority of the creditors, 
he may apply for a discharge without composition. 

The two following statutes, 33 Geo. IIL, c 74, 
passed 1793, and 54 Oeo. IIL, c 137, passed in 
1814, merely carry out these provisions a little far- 
ther. The only new principle they introduce is the 
debtor's discharge upon a composition contract. They 
provide that upon a majority of nine-tenths in num- 
ber and value of the cfireditors agreeing to accept of a 
composition, the bankrupt shall get his discharge. 
These provisions are extended by the subsequent 
statutes, 2 & 3 Vict. c. 41 (1839), 16 & 17 Vict 
c. 53 (1853); and 19 & 20 Vict c. 79 (1856). 
The first of these statutes allows a majority in 
number and value to ^ve protection to the bank- 
rupt against personal diligence, and a majority in 
number and four-fifths in value may immediately 
grant a discharge upon a composition; and a similar 
majority may in eight months grant him a discharge 
witiiout a composition. The second and the last of 
these statutes continue these provisions, and, indeed, 
the last extends them so far as to allow the bankrupt 
to apply to the Court for his discharge in two years, 
without any composition, and without the consent of 
any one. The whole of these three last-mentioned 
statutes likewise allow four-fifths of a majority to 



award an allowance to the bankrupt for his subsist- 
ence out of the estate. 

These facts are remarkable, both for what they 
do contain, and for what they do not It is remark- 
able that they do not contain any provisions for deal- 
ing with the bankrupt himself, The creditors cannot 
have him punished for misconduct No matter how 
extravagantly he may have lived, or how recklessly 
he may have managed his business; no matter what 
false pretences he may have made to get credit, or 
what preferences to favourite creditors, or donations to 
friends he may have given at the expense of his general 
creditors; no matter what fraud, what folly, what 
rashness there may have been in his whole career, 
our bankruptcy laws have no remedy, and no punish- 
ment for offences like these. In this respect they 
are lamentably defectiva They are farther defec- 
tive, in so far as they contain no system of sum- 
mary procedure to bring a debtor into a state of 
bankruptcy; no system, we .mean, so summary or so 
secure as the procedure which a landlord can follow 
out for the recovery of his rent or for the removal 
of a refractory tenant They likewise appear based 
on an erroneous principle, in so far as, instead of 
giving creditors the power of procuring a sequestra- 
tion summarily at their own instance, these laws 
rather put the whole matter into the debtor's own 
hands, and invite him voluntarily to apply for seques- 
tration with the prospect of protection, allowance, 
and discharge. 



MASTER AND SERVANT. 



Reids and M'Guibe, v. Babtonshhx Coal Co. 

(Concluded /ram No, /.) 
One point to which we would direct attention, as 
not being specifically disposed of, or cleared up, by 
the judgments under review is, the liability, or non- 
liability of a master for the neglect or carelessness of 
persons in the position of managers, and the like. 

Adhering to the case of a colliery, as afibrding the 
most obvious materials for our remarks, we may re- 
mind our readers, that besides enginemen, firemen, 
roadsmen (or reddsmen), bottomers, etc., there are, 
very generally, employed about collieries of any 
extent, a Manager, whose duty it is to engage 
workmen, procure materials, and oversee generally 
the operations above; and an underground Mana- 
ger, whose duty it is to oversee the operations be- 
low ground. In case anything should be supposed 
to depend upon a name, these men may, just as cor- 
rectly, be termed Overseers, Foremen, or Superin- 
tendents. Notwithstanding the judgments in the 
Bartonshill cases, a very general impression prevails, 
that, although a coahnaster is not liable for an en- 
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gineman, he remains responsible for the omissions, or 
carelessness, of persons of the description of these 
managers. Is it so, or not) The answer to this 
question is to be gathered partly fix>m the principles, 
and reasoning relied on by the Jndges in the Court 
of Appeal in the recent case, and partly from what 
has been laid down by the same Court in former cases. 
The discussicMi, in the recent case, came to turn 
very much upon the question, Who are collahorateun, 
or fellow-workmen? The Scottish Judges had given 
this term a strict interpretation ; and the argument 
for the respondents was conducted on the same basis. 
The English Judges took a broader view, which was 
thus stated by Lord Cranworth, who, as Chancellor, 
had originally heard the case of Reids : — 

''When several workmen," siud his Lordship, 
engage to serve a master, in a common work, they 
know, or ought to know, the risks to wbich they 
are exposing themselves, including the risks of 
carelessness, against which their employer cannot 
secure them, and they must be supposed to contract 
with reference to such risks. I do not at all ques- 
tion what was said by the Lord President, that the 
real question is^ what is common work. But, in the 
present case, there appears to me to be no doubt 
but that Shearer and the miners were engaged in a 
common work. It is not necessary, for this purpose, 
that the workman causing, and the workman sus- 
taining the ii^jury, should both be engaged in per- 
forming the same or similar acts. The driver and 
the guard of a stage coach — the steersman and 
rowers of a boat — ^the workman who draws the 
red-hot iron from the forge, and those who after- 
wards hammer it into shape — the engineman who 
conducts a train, and the man who regulates the 
switches or the signals — are all engaged in common 
work. And so, in this case, the man who lets the 
miners down into the mine, in order that they may 
loorh the coal, and afterwards brings them up, toge- 
ther with the coal which they have dug, is certainly 
engaged in a common work with the miners them- 
selves. They are all contributing directly to the 
common object of the common employer in bringing 
the coal to the surface." 

The new Chancellor put the case in another way : — 
The Lords of Session," said he, " decided that Shearer 
and the deceased were not collaborateurs, because 
Shearer had the superintendence of the machinery for 
raising and lowering the men and the materials from 
the mine, a superintendence which took his duties 
altogether from common employment with the men 
below, and that the deceased's business was to ex- 
cavate coal from the pit, a Une of business entirely 
different from that of engineman. But, my Lords, 
it appears to me that the deceased and Shearer were 
engaged in one common operation, that of getting 
coals from the pit The miners could not perform 
their part, unless they were lowered to their work, 
nor could the end of their common labour be at- 
tainedy unless the coal which they got was raised to 
the pit*s mouth; and, of course, at the close of 
their day's labour, the workmen must be lifted out 
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" of the mine. Every person who is engaged in such 
"an employment, must have been perfectly aware 
" that all this was incident to it, and that the service 
" was necessarily accompanied with the danger that 
''the person entrusted with the machinery might 
"occasionally be negligent and fail in his duty." 

Now, if the principles here laid down are sound, 
we cannot see why there should be any hesitation 
in holding that they embrace such a person as 
a manager. It is impossible, we submit, to con- 
ceive the case of one person acting for another, 
in an intermediate capacity, in a more delicate and 
onerous position towards third parties, than the 
skilled superintendent of a steam-engine, by means 
of which, and of which alone, the workmen of a 
colliery can reach, and return from, their labour. 
If a master is not bound for the acts or omissions of 
such a person, without culpa on his own part, it is 
really difficult to conceive the case in which he should 
be bound. Is there any reason, in the nature of 
things, why a master should be liable for the acts 
or omissions of any official, whose duties are general, 
rather than of another, whose duties are equally im- 
portant, but are confined to one class of operations? 
Lord Cranworth says, that workmen must know 
they run risks, "including the risks of carelesmess, 
" ag^nst which their employer cannot secure them" 
unless to the extent of employing trustworthy offi- 
cials. Does this not apply to a manager, equally 
as to an engineman? His Lordship further lays 
down emphatically that " it is not necessary for this 
" purpose" (constituting a common employment) "that 
" the workman causing, and the one sustaining, the 
"injuiy, should both be engaged in performing the 
"same, or similar, acts." He gives among other in- 
stances, '* the steersman and rowers of a boat," the 
engineman who conducts a train, and the man who 
regulates the signals. Upon the same principle, he 
might have instanced the pilot, or master of a ship, 
and the seamen. All this applies to the case of 
the manikger — or to adopt another word, the " overs- 
man" — as much as to the persons specially pointed 
out But, as if to remove any ground for doubt, 
his Lordship concludes,-^" They are all contribut- 
"ing, directly, to the one common object of their 
" common employer, in bringing the coal to the sur- 
"face." 

So much for Lord Cranworth. Then, it could 
scarcely be called a paraphrase of the Lord Chan- 
cellor's dictum to render it thus : — " But, my Lords, 
it appears to me that the deceased collier, and 
this manager or overseer, were engaged in one 
common operation of getting coals from tlie pif^ 
" The miners could not perform their part, unless 
" there had been some one to make necessary arrauge- 
" ments, procure materials, such as propwood, etc. ; 
" nor coiQd the end of their common labour be at- 
" tained, unless the coal were removed from the pit- 
** mouth, and properly disposed o£ Every person 
2 
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** engaged in such employment must be perfectly 
" aware that the service was necessarily accompanied 
'' with the danger that t^e person entrusted with the 
" management, above or below ground, might occasion- 
" ally be negligent and fail in his duty.'* 

If the simple and intelligible principle is carried 
out^ that culpa is the basis of reparation, in such 
cases, the course is quite dear. But, if mere arbitrary 
distinctions are to be introduced, there will be no 
end to confusion, and the constant recurrence of 
"special cases." The more carefully the matter 
is canvassed, it will become the more obvious 
that culpa is the only safe ground to rest upon. 
But the principle must be applied to a great many 
cases, different in their prima fade aspects from 
that of the Bartonshill Company. For eJrample, 
questions frequently arise out of the condition of 
a pit, in respect of ventilation — dependent upon 
the proper state of the midwall, bratticing, and 
similar details. Others, again, arise out of the con- 
dition of the roof, as regards the pillars, propwood, 
etc Lord Cranworth, in course of his opinion, takes 
up just such a case, and distinguishes between it 
and the case before the Court, assuming that a master 
may be responsible for a defect of this kind, although 
free from responsibility on account of his engineman. 
Now, let us see what ground there is for such a 
distinction. 

Every body knows that coalmastcrs are not in the 
practice of making midwalls, or erecting bratticing, 
or propping roofs, with their own hands, any more 
than they are in use to work their own engines. 
They employ, or ought to employ, persons of skill 
and experience, in both departmenta The House of 
Lords has solemnly determined that they are not liable 
for any accident in the engine department; unless it can 
be proved that they have been guilty of carelessness, 
or neglect, in the employment of an " incompetent " 
assistant Now, suppose an accident from an ex- 
plosion of fire-damp, or the falling of a roof, and 
that competent firemen, roadsmen, and competent 
overseers, have been employed, and entrusted with 
the duty of seeing all these matters kept in proper 
order. We should like to hear any reason for 
holding the master liable, in such a case, any 
more than in the case of an accident in the en- 
gine department. We shall see, by and by, at the 
expense of some unfoi-tunate litigant, how our courts 
of law are to apply the recent judgments, when 
such questions are raised. 

But, in considering those judgments in the light of 
expositions of legal principle, let us contrast them 
with what took place in the case of Faterson v. 
Wallace, so late as 1854.* That was an action by 
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the widow and children of a man who had been 

killed in a coal pit, by the fall of a stone from the 

roof, and the question of fact was, whether this arose 

from the insufficient condition of the roo^ '' through 
^* ^e fault, negligence, or unskilfulness of the de- 
" fenders, or of any person or persona for whom they 
'* were responsible,** At the trial, the pursuers led 

evidence to show that the accident was caused by 
the negligence of the undei^ound manager. The de- 
fenders attempted to show that it happened from the 
deceased's own recklessness. The presiding Judge, 
improperly, as it was ultimately found, took the case 
out of the hands of the Jury ; and, under a bill of ex- 
ceptions, and appeal, it went to the House of Lords. 
As Lord Cranworth remarked, by way of getting rid 
of this judgment, in dealing with the Bartonshill 
cases, the appeal turned upon the conduct of the 
Judge at the trial But some significant statements 
fell from the Woolsack, and were concurred in by 
Lord BroughaoL Thus : — 

The LoBD Chantoellob. — " The pursuer's counsel 
'' at the trial said, by his exception, that the learned 
'' Judge ought to have laid down the law as fol- 
" lows : — ' That if Snedden, the defender's manager, 
** had failed in his duty in timeously directing the 
" stone in question to be removed, it would afford no 
** defence that Faterson continued to work after the 
" orders for removal of the stone were ultimately given.' 
" T/iat I apprehend is good law. But the exception 
<< goes on : — ' K Faterson continued so to work, in 
" consequence of the directions of the roadsTnan, the 
" defenders are responsible for such orders.' That 
" may be right or wrong; for we have no evidence to 
" show what is the character of a ' roadsman.' If a 
" roadsman is a person whose province is to direct 
" the workmen whether they may safely work or not, 
" the law stated in the exception may be correct." 

LoBD Brougham. — "No one can read the evi- 
" dence without being satisfied that there was delay 
'' on the part of the defenders, or of Snedden, for 
" wliom iliey were responsible; and though we may 
" know little of what a 'roadsman' is, &e defenders 
" were beyond all doubt answerable for Uie negligence 
" of Snedden, their manager^* 

If the law thus confidently laid down was. good, 
then we confess ourselves totally at a loss to compre- 
hend the principle upon which the Bartonshill judg- 
ments were rested. A manager, or overseer, is a 
person employed to see that the apparatus and con- 
dition of a pit, generally, are correct A roadsman 
(or reddsman) is a subordinate, in a special depart- 
ment, indicated by his name, and he does the actual 
work. These men have a charge extending over all 
the pit. An engineman has charge of an equally im- 
portant department He gives the necessary signal, 
assuring the workmen that all is right ; he invites them 
to enter the cage; and from carelessness, either iu 
allowing the machinery to be out of order, or in his 
own acts, he kills the men so entrusted to his care. 
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In that case the House of Lords says, " The mastets 
" are not responsible, unless it can be shown he was 
•' improperly selected." The manager, overseer, or 
roadsman, says the roof is safe, and allows the collier 
to go on with his work The colHer is killed, and 
the House of Lords declares, " beyond all doubt the 
" masters are answerable," however skilful, experi- 
enced, and steady such an official may have been! 

When such contradictions arise, it becomes quite 
manifest that recourse must be had to the general 
principle, and that the question must be. Culpa or 
no culpa i 

We expressed oar dissent from some of the pro- 
cesses of reasoning, exhibited in the opinions de- 
livered by the Judges. Let us give one example. 
Lord Cran worth spoke as foUows : — 

"Where an injury is occasioned to any one, by the 
" negligence of another, if the person injured seeks 
" to charge with its consequences, any person other 
" than him who actually caused the damage, it lies 
" on the person injured to show that the circum- 
" stances were such as to make some other person 
" responsible. In general, it is sufficient, for this 
" purpose, to show that the person, whose neglect 
" caused the injury, was at the time when it was 
" occasioned, acting, not on his own account, but in 
*' the course of his employment as a servant in the 
" business of a master, and that the damage resulted 
" from the servant, so employed, not having conducted 
" his master's business with due care. In such a 
" case, the maxim 'Respondeat superior' prevails, and 
" the master is responsible. Thus, if a servant 
" driving his master's carriage along the highway 
"carelessly runs over a by-stauder; or if a game- 
" keeper employed to kill game carelessly fires at a 
" hare, so as to shoot a person passing on the ground ; 
" or if a workman employed by a builder in building 
" a house negligently throws a stone or brick from 
" a scaffold, and so hurts a passer-by; in all these 
" cases (and instances might be multiplied indefi- 
" nitcly,) the person injm-ed has a right to treat the 
" wrongful or careless act, as the act of the mas- 
" ter : QuifacU per alium, facU pet: se. If the mas- 
" ter himself had driven his carriage improperly, or 
" fired carelessly, or negligently thrown the stone or 
" brick, he would have been directly responsible, 
" and tiie law does not permit him to escape liability 
" because the act comj^ained of was not done with 
" his own hand. He is considered, and reasonably 
" considered, as bound to guarantee third persons 
" against all hurt arising from the carelessness of 
" himself or of those acting under his orders. Third 
" persons cannot, or at all events may not, know 
" whether the particular injury complained of was 
" the act of the master or the act of his servant. A 
" person sustaining injury, in any of the modes I 
" have suggested, has a right to say, I was no party 
" to your carriage being driven along the road, to 
" your shooting near the public highway, or to your 
" being engaged in building a house. If you chose 
" to do, or cause to be done, any of these acts, it is 
" to you and nut to your servants I must look for rc- 



" dress, if mischief happens to me as their con- 
" sequence. A laige portion of the ordinary acts of 
" life are attended with some risk id third parties, 
" and no one has a right to involve others in risks 
" without their own consent This consideration 
" is alone sufficient to justify the wisdom of the rule 
" which makes the person by whom, or by whose 
" orders, these risks are incurred, responsible to 
" third parties for any ill consequencea resulting from 
" want of due skill or caution." 

Now, it occurs to us that apart ^m the £eu^ of the 
ix>nGlasion8 here come to having been determined by 
" precedents," some of our readers might have diffi- 
culty in admitting the soundness of these conclu- 
sions. Why should I be liable in damages, because 
a person, employed by me to perform the lawful 
operation of building a house, " negligently - throws 
"a stone from a scaffold and kills a passer-by?" 
I did not employ, or instruct, him to throw stones 
from the scaffold. He was not acting for me in 
doing sa The maxims, AUerum rum laedere, and 
QuifacU per aliumy fadL per <«, are excellent maxims, 
in their proper place. But it is a pure begging of 
the question to apply them to such circumstancea I 
am not to injure my neighbour — very true; but I 
did not myself injure him; I gave no permission to 
another to do so; on the contrary, I took every pre- 
caution that it should not be done. What I do by 
means of another I must be held as doing myself — 
very good; but how can I be said to do that by 
another which I never dreamt of doing, and never, 
either expressly or by implication, instructed or em- 
powered any one to do for me? Indeed, if it could 
be shown there was culpa on my part, that would 
introduce an altogether different ground of liability. 
The fact of the matter seems to be, that the rule of 
law, used, as we have seen, by Lord Cranworth, in 
support of his argument, does not rest upon principle 
at all, but upon previous decisions. 

The inconsistency of that rule, and of the reasoning 
just quoted, is illustrated by what the House of 
Lords did in the famous case of Orr v. Fleming.* 
That was a suit arising out of the destruction of a 
number of sheep belonging to Major Orr, by a young 
foxhound, the property of his neighbour. Captain 
Fleming. The Sheriff of Dumbartonshire found the 
defender liable in the damage. The case went to the 
Court of Session, where the judgment was adhered 
to. The defender pleaded, chiefly on the authority 
of English decisions, that " to render him liable it 
" was necessary to show that the dog was previously 
" known to be dangerous and vicious;" in other 
words, that there must be ciUpa, in the shape of 
negligence. The pursuer maintained that this was 
not the case of an ordinary dog — ^that " the foxhound 
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waa a description of dog whose nature it was to 

pnrsue animals, and therefore the defender was 

" not entitled to let it go loose." Lql delivering 

their opinions, the Judges concurred in holding that 

the sheep had been, in point of fact, worried by 

the dog. Lord Justice Clerk said, "Then, as to the 

'^ liability of the owner, there is, I apprehend, no 
*' doubt in the law of Scotland. I lay aside entirely 
" the cases and authorities cited from the law of 
" England." Lord Cockhum said, "I have under- 
<< stood all my life that if my dog worries another 
'' man*s sheep, I muait pay for it. But it is said I 
'* must revise this opinion. I speak with great re- 
'* spect of the law of England ; it is a system with 
'' which I do not profess to be acquainted, and I 
'' would recommend that Scotch law £^ould be quoted 
" to us here in Scotland, not only in this case but 
'' also in many others." Then he proceeds to deal, 

as if by anticipation, with the analogy of the veiy 

cases instanced by I<ord Cranworth, thus: ''I believe 
" my coachman to be a sober and respectable man, 
" and a good steady driver, wotdd it he any defence 
'^ for me, against his having ridden over an old tooman, 
" that he had never done so before?" Lord Wood 
said, ** I lay aside the authorities from the English 
'* law;'* and all the Judges concurred in finding 
Captain Fleming liable for the misconduct of his 
dog. 

When the proceedings, thus briefly sketched, are 
studied, it will be seen that the Judges of the Scottish 

Courts reasoned thus: — ''If a master is liable for 
" an injury sustained by a third party through the 
** carelessness or misconduct of his servant, in spite 
'of the previous good character of the servant, 
" a fortiori must he be liable for injury done to 
" a third party by a foxhound, the tendency of 
" whose nature is to do such injuries." The rea- 
soning was triumphant. Let us see in what way 
the House of Lords dealt with the case. The rubric 
of the Report bears: — " Liability for a dog. If the 
" owner of a dog keeps him properly secured, but 
" another person improperly lets him loose, and 
" urges him to mischief, the owner is not liabla 
" Proof, therefore, that iJie dog of A has killed the 
'* sheep of B will not entitle B to recover compensa- 
" tion from A ; for, consistently with such proof, 
" the dog may have been kept properly secured by A, 
" and may have been improperly let loose and urged 
*' to mischief, by a third person." 

There was much argument as to how far the laws 

of the two countries corresponded, in regard to such 

a case. And the law as laid down by the Scottish 

Judges was overruled. It is not material for our 

present purpose to go into details; but we may 

give one or two quotations from the Chancellor's 

speech in moving judgment. Among other things, 

he said, " If, in order to make the owner liable, 
" it was necessary that he should have been aware 
" of the mischievous propensities of the dog, that 
" should have been found. If that is not essen- 
" tial by the law of Scotland, in order to fix the 



'* owner with liability, but if some culpa or negligence 
" on his p»t is essential, then that culpa or uegli- 
" gence should have been found.*' Again, " The 
" reason why, by the English law, it is necessary to 
" allege and prove the scientia is, that in the case of 
" an animal. mansuetce naturce, the presumption is that 
" no harm vnU arise. Starting from that, there can- 
<< not be blame in the owner merely ftoxa allowing 
" liberty to the animal Blame can only attach to 
" the owner when, after having ascertained that the 
'' animal has propensities not belonging to his race, 
" he omits proper precautions to protect the public. 
" But, after all, culpa or negligence of the owner is 
" the foundation on which the right of action against 
" him rests." And once more — " The interlocutor 
^' h€^e not necessarily showing either knowledge of the 
" vicious propensities of the dog, or want of due care 
" in keeping him, I think it quite clear that there is 
" nothing to fix the appellant with liability.*' One 
would naturally have supposed it lay with the 
owner to show due care on his part. 

The result of all this just is, that, if a man ven- 
tures upon the lawful and proper acts — acts essential 
to the comfort, if not the existence of society — of 
employing another to build a house, or drive a car- 
riage, and the like, and the person so employed in- 
jures the property or person of a third party, the 
employer shall be charged with the consequences of 
the injury, without the slightest attempt to impute 
any carelessness or other culpa to him; whereas, 
another man may keep a semi-wild atdmal for his 
mere amusement, and should that animal injure the 
person or property of another, it is necessary, in order 
to found a claim for redress, to allege and prove 
direct culpa on the part of the owner — in the shape 
of a previous knowledge of the animal's faulta 
What becomes here of the maxims aUerum non 
Uedere and qui facit per alium f Why should I be 
more liable for what my man does than for what my 
dog does? Is it not infinitely more reasonable to 
say, " the presumption is, that no harm will arise," 
in the case of the human being, endued with free 
will, and a moral sense, to which an injurious act is 
opposed, than in the case of the hound, whose natural 
instinct it is, to worry ? Would it not be much more 
consistent with public policy to protect the lieges, in 
lawful and necessary business, than in the pleasure 
of keeping foxhounds? 

Revert for a moment to the remarks of Lord Cran- 
worth. His Lordship reasons thus, in support of 
the absolute liability for injuries to third parties — 
" third persons cannot, or at all events may not, 
" know whether the particular injury complained of 
" was that of the master or of the servant." Well, 
how were third parties to know — ^why should they 
be bound to know, whether the owner of a foxhound 
has kept him properly secured, or whether he was 
loosed by some person or persons unknown? Again, 
his Lordship says — " I was no party to your carriage 



Dec, 1858.J 



THE SCOTTISH LAW JOURNAL. 



19 



« being driyen along the road, or to your building a 
'* hoose; if you choose to do, or cause to be done, 
" any of these acts, it is to you and not to your ser- 
'' vants I must look for redress, if mischief happens 
" to me in consequence of their acts. No one has a 
" riffhi to involve others in risks without their consent.** 
So, Major Orr might have said — " I was no party to 
" Captain Fleming keeping a foxhound, and if he 
" chose to do so, it is to him and not his hound, or 
" some person unknown, I must look for redress — he 
*' had no right to involve me in risk without my 
** consent" 

We might carry such a course of criticism much 
farther. But we conclude with repeating, that there 
seems to be no sound principle on which one man 
can be made responsible for the unauthorised acts 
.of another, than that of culpa; and we can see no 
reason why this should not be applied to the case of 
injury to a stranger, as well as injury to a fellow- 
workman. 



SHERIFF COURTS. 



The advantages of a speedy and satisfactory dis- 
posal of law-suits — the facilities which Local Courts 
afford for the determination of disputes — ^and the 
preference which the community generally shows for 
tribunals which are at every man's door, are so ap- 
parent, and have been ho often stated, that it would 
now be worse than useless to enlarge upon or enforce 
one or other. What we propose to do, from time 
to time, under this title, is, to offer suggestions for 
the improvement of the procedure and the constitu- 
tion of the Sheriff Court To contrast the system of 
forms, and the clueless labyrinth through which a pro- 
cess dragged its ever-accumulating bulk prior to the 
Sheriff Court Act of 1853, with the much more simple 
and sensible procedure which was introduced by that 
t^tatute, would serve no good purpose. No one looks 
with regret upon the past, and a consideration of the 
grievances so lately removed would not add to the 
anxious desire which universally prevails for still 
further progress in the direction which was so effectu- 
ally taken five years ago. In a word, let us say, in 
commendation of the measure referred to, that it has 
diminished expense, abridged the time occupied in dis- 
posing of a case, and — what is not less important — 
has excluded from the proof and other proceedings a 
great amount of irrelevant and useless matter which 
not unfrequently interfered seriously with the proper 
administration of justice. The average expense of an 
action in the Sheriff Court is now from £15 to £20 on 
each side; formerly it was little, if anything, under 
£40. Within four or five months, unless the autumn 
recess intervenes, a final judgment may be obtained. 
Under the old system, a process that terminated within 
one year was a novelty. The witnesses are now exa- 
mined before the Sheriff-Substituta Objections to 



questiona daily diminish — ^wheu stated they are dis- 
posed of at OBoe, and the case proceeds. When the 
proof was taken by a commissioner, every objection and 
its answer had to be committed to writing, which 
means that each objection gave birth to two pleadings. 
The answer was taken and sealed up to await the 
decision of the Court At last what was the proof 
was separated from what was not, and the di^feeta 
membra, being so gathered up, were the judge's guide, 
by which it was expected he would be brought to a 
correct result Changes so beneficial have necessarily 
increased — ^perhaps it would be more correct to say, 
have created, the confidence which is generally mani- 
fested in the administration of justice in these Courts. 
No doubt the advantages which local tribunaLs afforded 
led to that wide-spread desire, the expression of 
which brought about the measure of 1853; but now 
that an improved procedure has exhibited these ad- 
vantages more strikingly, greater interest has been 
manifested in the proceedings, and there is in the 
public mind a more general conviction of the sub- 
stantial worth of the County Court Let us see 
whether we can suggest any improvement on the 
practice and procedure. 

By the Act 16 and 17 Yict, cap. 80, sec. 3, it is 
enacted that " The Sheriff shall hear the parties in 
*' explanation of the grounds of action and the nature 
" of the defence to be stated thereto; and, ifsati^/ied 
*' that no farther written pleadings are necessary, he 
'' shall cause a minute in the form of schedule (D) 
** annexed to this Act to be written on the summons, 
*' setting forth concisely the grounds of defence, 
" which minute shall be subscribed by the parties or 
" their procurators, and the Sheriff shall thereupon 
« dose the record by writing under the said minute, 
" < Record closed.'" The form given in the schedule 
is — 

" No title to pursue, or preBcription, or the goods specified 
" in aocoutit libelled were not oaxlered or not received by de- 
" fender, or compensation, conform to account due by the pur- 
" Buer, amounting to £ , herewith produced, or the defender, 
" who was the drawer of the bill sued on, received no notice 
" of dishonour, or otherwiat, in like tnawneTf at the case tnay 
" be." 

Schedule A of the Act gives the form of a sum- 
mons, which runs thus : — 

*' The defender ought to be decerned to pay to the pursuer 
" the sum of , contained in a bill drawn by the pursuer 

" upon, and accepted by, the defender, dated , and 

" payable after date, with the l^al interest thereof 

*' till payment ; or to make delivery to the pursuer of 
" sold by the defender to him ; or to pay to the pursuer the 
" siun of , for goods sold by the pursuer to the defender, 

** per account, commencing the day of , and 

" ending the day of , annexed hereto ; or to pay 

" to the pursuer the sum of , being damages sustained 

" by the pursuer in consequence of the defender having slan- 
" dered the pursuer, by stating , or oUienvise, acwrdvng 

" to the nature of the cirewnatanees of the action.** 

This provision leaves a great deal to the discretion 

of the Judge, and we consequently find that the 

practice in the various Courts ia by no means uni- 
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form. In some, the short record contemplated by 
the statute is little, if at all, known — while in others 
it is looked upon as a bed of Procrustes, into which, 
by a little judicial, if not judicious, lopping and 
pruning, any case may be fitted. There are errors in 
either course, and the statute lets them in. "No 
" title to pursue,*' or *' prescription," is a vague de- 
fence; and besides^ they are both pleas, and not 
answers to the averments made in the summons 
The Court and the pursuer are not only entitled to 
know what the objection to the pursuer's title is, or 
which prescription is relied on, but the defender 
should, by the statements in the record, be prevented 
from shifting his ground in any Court in which the 
case may come to be heard. In an action which was 
ultimately decided in one of the Divisions of the 
Court of Session, the defenders stated in substance 
the defence suggested by the schedule: ''The goods 
specified were not ordered and not received by 
the defenders." In point of form it was impos- 
sible to object to sndi a defence — ^it was provided 
for by statute — and the record was dosed. The pur- 
suers were allowed a proof of the libel; and the 
proof proceeded. As it went on, it became apparent 
that the defenders — ^a mercantile company— objected 
only to three or four items of the account^ — ^and that 
on the ground that the articles to which they referred 
had been furnished not to, or for behoof of the com- 
pany, but on the order, and to one of the partners 
who had become insolvent This was no doubt 
within the defence; but what was the result? Evi- 
dence had been prepared and led upon what was not 
intended to be disputed. The case assumed a new 
shape— an adjournment became necessaiy — and only 
at a second diet was the real case opened. No won- 
der, then, we admit, that some Judges discountenance 
the adoption of the short form of record. 

On the other hand, the statute provides for closing 
the record on a minute written on the summons where 
the defence, besides admitting or not admitting the 
statements in the summons, raises an inquiry beyond 
the matter of the libel altogether. The defender may 
admit and avoid — ^not denying the statements in the 
libel ; he may, in the words of the schedule, and under 
the sanction of the statute, plead " compensation con- 
" form to account herewith produced." He may 
wish to know what answer the pursuer intends to 
make to his claim; but he has no means of compel- 
ling him to meet it. If the Sheriff-Substitute is 
" satisfied that no further pleadings are necessaiy," — 
and the matter is left whoUy to his discretion, — ^the 
record is dosed. A case occurred latdy where this 
plea was stated, and proofs haviog been allowed and 
led, it was ultimately found tliat the pursuer*s answer 
to the plea of comj^usatiou — ^at least it was the answer 
to which ho resorted after the proof — was that there 
was no concw^it dt^Ui ei crcditi. If the defender's 



case had been stated in a form which admitted of and 
compelled an answer, this plea, on which the pursuer 
succeeded, would have been stated and disposed of 
without the expense and dday attending a proof of 
statements which turned out to be immaterial Such 
results are countenanced by the statute, and under 
its provisions it is within the discretion of the Judge 
before whom the case is in the first instance brought, 
to compd the parties to adopt a form of pleading 
which may, and often does result in needless expense, 
and sometimes in absolute injustice. It is to be ad- 
mitted that there are cases in which the short record 
is suffident ; but it is much to be doubted whether it 
serves, — the purpose which the Sherifib who most gene- 
rally adopt it so laudably have in view, — ^to accderate 
the issue which a defence is sometimes intended to 
postpone. 

The making up of a record by condescendence and 
defences, if the time allowed for doing so were not 
unnecessarily extended, would cause k«s delay than 
the vague, oraeular-like minate which admits often 
of more than one interpretation. We take it to be 
one of the first essentials to the satisfactory solu- 
tion of any question or the settlement of any conten- 
tion, that the disputants and the Judge should know 
exactly where the difficulty or disagreement lies. 
It is all very well to be informed at what results two 
who have disagreed respectively wish to arrive; but 
this is not enough. They, and he who is to dedde 
between them, should understand, before dther proof 
or argument^ what the exact points are on which the 
contention is to turn. This is not to be attained by 
any other than a strictly logical process. In some 
cases the conditions of such a process may be sub- 
stantially complied with in the short form of record. 
An action for money lent may be met by the answer 
that the defender did not borrow the sum sued for, 
or any part of it. A summons for damages and 
solatium on the allegation that the defender slandered 
the pursuer, may be answered by the defence that 
the defender never uttered the words stated in the 
summdhs. In dther of these cases the issue would 
be very distinct. But by fiu* the greater number of 
cases do not admit of answers so simple ; and in these, 
a more elaborate and exhaustive process must be fol- 
lowed in order to ascertain what is averred and relied 
on, and what is admitted and denied by the several 
partiea "Cases," says Professor Bell, "may be 
" distinguished as dther admitting of a denial in fact 
" or in lawy or of an answer by the statement of some 
" opposing right, which admits of denial or avoidance. 
" The one class may be called simple cases; the other 
" complex." If a case is " complex," it follows necea- 
sarily that the record cannot be satisfactorily dosed 
on a minute — ^that the pursuer is not only entitled, 
but bound to state in reply whether, and if so, on 
what grounds he intends to dispute the defender's 
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separate case. Assume that in such a case depending 
in the Ck)urt of Session, the defender, instead of 
stating his " opposing right*' — ^his exception to the 
action — in a separate statement of facts, embodied it 
in his answers to the pursuer's statements, the Court 
would delete the averment and dose the record, if 
the defender wished it, or direct that it should be 
put in a separate " statement of facts," which the 
pursuer would hare an opportunity of answering. 
The same course would be pursued in any case in an 
inferior Court, if condescendence and defences were 
ordered; but when, in terms of the statute, a minute 
of defence is considered sufficient by the Sheriff, a 
complex case may be stated, without allowing the 
pursuer any opportunity of meeting it, or committing 
him to any statement in reply. The record, so far 
as he is concerned, is left open. 

The abuses to which this leads are partially il- 
lustrated by one of the cases we have instanced; 
and they must be serious if there be any wisdom 
or reason in closing a record at all. The obvious 
remedy is to require from the defender in cases 
where the defence is a direct answer to the pur- 
suer's claim, a precise and articulate statement of 
his objections, and where the defence raises a new 
inquiry upon a separate case^ to order the record to 
be made up by condescendence and defences. I^ 
for instance, the libel concludes for payment of the 
price of goods furnished, a general denial should be 
minuted only when the defender means to rely on 
the statement, that he never purchased and never got 
delivery of the goods. Instead of this we sometimes 
find the vague defence, " a denial of the whole state- 
ments in the summons" resolve into this, that the 
goods were furnished and rejected, because they were 
not conform to sample, or not equal to the warranty, 
or this, that the account is overcharged. On the 
other hand, it should be an absolute rule, that when 
an avoidance of the action by the setting up of a 
separate case is pleaded, the record shoald be made 
up by the exhaustive method of statement and answer. 
There are, besides, many cases in which nec&ssarily 
the pursuer's statements are numerous, and although 
the defence may be raised by the defender answering 
these, yet it would often abridge the subsequent 
procedure if at the outset it were ascertained pre- 
cisely how much of the pursuer^s case is admitted, 
and how much of it denied. This is often attempted 
in the shape of a minute of defence; but instead of 
such a minute as is contemplated by the statute, there 
is produced a document of several pages, in which, 
without regard to the order of the statements in the 
summons, general and special denials, qualified ad- 
missions and explanations, are all jumbled together. 
The fruits are uncertainty, delay, and increased ex- 
l)ense. And how can it be otherwise, when no effort 
is made, and no method adopted to fix and ascertain 



upon what matters of fact and questions of law the 
parties disagree? K this is not done at the outset, 
and it cannot be done without having recourse to a 
record logically shaped and carefully prepared, either 
party may shift his ground — ^both must prepare for 
such a step-— and much needless expense may, and 
often must, be incurred. The first remedy to be 
applied is, in the great majority of cases, to have the 
record made up by condescendence and defences. 
The statute allows of this. 

Besides this, we would suggest an addition to the 
procedure provided for by the statute. The prevail- 
ing practice in cases of deputed fact is to allow par- 
ties a proof at large of their respective averments; 
and consequently eveiy link of the case is made the 
subject of probation. It would certainly be more 
correct to limit the proof to what is really essential, 
and to what is disputed or relied upon by the par- 
ties; and this could best be done by the adjustment 
of an issue or issues. Let each party be ordered to 
lodge an issue, on which he proposes that the case 
should be tried; and after a hearing, let the Sheriff- 
Substitute settle the issue, and the proof would 
necessarily be limite4 to the precise questions raised. 
In aD cases this would be of immense advantage. 
Attention would be fixed on the very point of the 
contention — much of the time now occupied in pre- 
paring a case for judgment would be saved — expense 
proportionately diminished, and greater certainty of 
result secured. 



RESIGNATION OF SHERIFF-SUBSTITUTES. 



The Act 16 and 17 Yict, cap. 80, largely increased 
the salaries of Sheriffs, providing that thence- 
forth £500 should be the minimum, and JCIOOO 
the maximum ; and it declared, section 38, that, in 

computing the amount of retiring allowance, ''the 
'' emoluments drawn by them on an average of the 
'' five preceding years shall be held to constitute their 
" salary." It thus became the interest of the Sheriff- 
Substitutes then in office to retain their seats for five 
years more, and it is scarcely necessary to say that 
in this particular these gentlemen have prudently 
attended to their interest Indeed, we fear that in 
more than one instance the Sheriff-Substitute has 
continued on the Bench to the loss of the public 
and the annoyance of the profession, solely for the 
purpose of securing the premium which the Legislature 
has thus unwisely offered for his retention of office. 
The five years, however, came to an end on the first of 
November last. There is now at least no pecuniary 
motive to deter those of our local judges, who are un- 
able, by reason of age or infirmity, to discharge 
effidenUy the arduous and onerous duties of office, 
from seeking the repose of private life. On the con- 
trary, the legislature has made ample provision for 
their comfort By the former Act of 1 and 2 Vict, 
chapter 119, it is enacted, "Such retiring annuity 
'' shall not exceed one-third of the salary payable to 
'' such person, in case the period of his service shall 
'* have been not less than ten years ; and shall not 
" exceed two-thirds of such salary, in case the period 
'' of service shall have been not less than fifteen years ; 
'' and shall not exceed three-fourths of such salary, 
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^ in case the period of service shall have been not less 
" than twenty years or upwards." And although 
this statute fixes only the maximum, leaving the 
minimum undetermined, there can be little doubt 
that in all cases those in authority will give a liberal 
construction, and, in general, award the retiring 
Sheriff the maximum allowance. 

In these circumstances, it was generally expected 
that when the five years of increased salary had 
expired, several of our Sheriff-Substitutes, who had 
been in office for the longest of the three periods of 
service contemplated by the Act, would have availed 
themselves of the opportunity of retiring from public 
service to enjoy the leisure which their services so 
well merited; but unfortunately, a certain construc- 
tion of the clauses in the Act raises a difficulty which 
we know has deterred many from availing themselves 
of its privileges. With all respect to these gentle- 
men, we think that in this matter, where they are 
judging in their own cause, they have put a construc- 
tion on the statutory words which, at aU events, is 
not the only one of which they are susceptible. The 
sixth section of the Act 1 and 2 Vict., cap. 119, pro- 
vides that no retiring annuity shall be granted "unless 
'' such Sheriff-Substitute shall have duly fulfilled the 
" duties of his office during one of the periods before- 
" mentioned, and is, from old age or permanent in- 
*' firmity, disabled firom the due exercise of Ids office, 
" which facts shall be certified by the Lord President, 
** the Lord Justice Clerk, and the Lord Advocate, for 
*' the time being, as having been established to their 
" satisfaction by proper evidence." 

Now, we are aware that the necessity for such an 
investigation as is here implied, and the nature of the 
circumstances to be inquired into, have operated in 
deterring several Sheri& from availing themselves 
of the liberal provisions in their favour. They are, 
naturally enough, not inclined to admit that they 
are disabled from the due exercise of their office by 
old age or other permanent infirmity, and they feel 
a delicacy in calling on their offidal superiors to 
certify these points. They believe that as a sine 
qua non to their resignation being accepted, they 
must confess physical infirmity or mental incapacity, 
and what is harder still, must prove it. But surely 
this can never have been the intention of the Legis- 
lature. The obvious policy is to throw out induce- 
ments rather than to present obstacles to old Judges 
retiring from office; and there are ample means of 
checking abuse in the matter without having re- 
course to personal mortification. There is the sacri- 
fice of a considerable portion of present income, a 
sacrifice which does not become easier by lengthened 
enjoyment of the full salary; and there is the power 
of awarding less than the maximum proportion of 
salary allowed by the Act. 

While the words of this Statute are not the 
best which might have been selected, we are 
satisfied that they will bear a construction more 
consonant with public policy and common sense 
than that which the Sherif& have put upon them. 
A man may be unable rightly to perform the duties 
of a Judge from no fulnre in his mental powers, 
but simply from the increase of the business which 
he is called on to perform. Having been educated 
and trained under the old system, he may be unable 



to adapt himself to the ceaseless changes in the forms 
of process, or he may not apprehend with the same 
readiness and flEbcility as he would have done when a 
younger man, the nature of those new duties which 
are eveiy year thrown on the Sheriff Courts. The 
Sheriff-Substitute may be mentally and physically 
as able as ever he was — he may, at sixty or seventy, 
be as- active as he was at forty, but in the interval 
circumstances have changed. The business of his 
sheriffdom, large enough indidn he was first appointed, 
may have become overwhelming, simply through 
increase of population. The Court town, which at 
the date of his appointment contained a population 
of twenty thousand, may now number fifty thou- 
sand inhabitants, and from being a place of little or 
no trade, may have become one of the great centres 
of manufacturing industry. In such a case it is 
evident that although the old age of the Judge may 
neither have impaired his abilities, nor diminished 
his powers, it must render him less able to deal with 
the novel and intricate questions which are daily sub- 
mitted to his determination. 

But after all, it is more than doubtful whether 
the provisions of the Act 1 and 2 Victoria on this 
point are still in force; for the 38th section of the 
present Sheriff Court Act (16 & 17 Vict cap. 80,) 
seems to revoke all conditions except length of ser- 
vice. At least no other condition is mentioned. '' It 
" shall be lawful for the Comnussioners of her Ma- 
** jesty's Treasury to grant to any person who has 
" held, now hol(k, or may hereafter hold the office of 
" Sheriff-Substitute, such annuity as is by the said 
" second recited Act to be granted in respect of long 
" service for one or other of the periods specified in 
" the said second recited Act, notwithstanding such 
" service may not have been continuous or may have 
" been in different counties.'* 

On the whole, therefore, there seems no real foun- 
dation for the scruples of the Sheriff-Substitutes. The 
Act 1 and 2 Victoria may bear the oonstruction 
they put upon it, but if it were doubtful whidi is the 
sounder reading, the doubt seems to be removed by 
the subsequent Act, which carefully avoids all men- 
tion of the ambiguous conditions of the former. 
Length of service is all that is necessary to entitle a 
Sheriff-Substitute to the statutory allowance on hia 
retirement from office. 



SHERIFF BARCLAY'S ADDRESa 



At the opening of the Winter Session of the Glasgow 
Legal and Speculative Society, Mr Sheriff Barclay 
of Perth delivered an address on " Some Points on 
" Proof by Parole." The lecture was characterised 
by the learned Sheriff's usual ability, and contained 
much that was valuable and interesting to the pro- 
fession. We are induced, from the importance of 
the subject, to lay before our readers two extracts, 
which may be to them of practical utility. 

Having selected the seventh chapter of the fifth 
book of Quintiliau's Institutes of Oratory " Concem- 
" ing Witnesses'* as the foundation of his remarks, Mr 
Barclay quoted certain passages with the view of ap- 
plying tlio rules of Quintilian to moileru practice. 
He next contrasted the present mode of making up 
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the Becord, wMcb had its origin in the Judicature 
Act of 1826, with the form of pleading prior to that 
date; and having shown that the fees allowed for 
precognition are totally inadequate for the proper 
discharge of that most important and delicate duty, 
proceeded to point out the beneficial effects of a more 
liberal allowance for the precognition of witnesses, in 
the following terms : — 

We feel assured that, with a more adequate allowanoe 
for precognosciog witnesses, a great reduction in the 
number of cases in which proofs are now often very un- 
necessarily entered on, would be the sure result. Full 
fees, with outlays, ought to be allowed on production of 
the precognitions and vouchers to the auditor, according 
to the practice, we understand, with propriety adopted 
in the Jury Court. 

The averments made without such preparation, are, 
from the one-sided and exaggerated statements of the 
clients, and when tested by precognition or proof, are 
found to be so highly pitchea as to be far above the 
harmony of the witnesses. Li precognoscing witnesses, 
let caution be had to do so with care. £l fact, the 
witness ought to be precognosced with as much circum- 
spection as if he was under examination in Court, and 
this ought to be impressed on his mind. He ought to 
be warned to say nothing but what he will be able to 
testify in Court. Great care ought to be taken not to 
overcharge the statements, or to get up a case. It can 
be easily seen whether the witness ia speakiug with a 
conscientious regard to truth, or under the impulse of 
passion or partizanship. In the latter case it is Yery 
clear that he will cool down in process of time, and will 
not sustain his intensity when in Court. Great anxiety 
ought to be taken to suggest all such cross-questions as 
will likely be put by the opposite side. It may often be 
necessary to renew the precognition, after the counter 
averments have been exhibited, and in every case where 
there have been any considerable lapse of time between 
the first precognition and the leading of the proof. The 
neglect of this has frequently occasioned the loss of a 
just cause. Let me suggest the propriety of getting the 
witness himself to take and retain a note of precise 
dates, and perhaps names of persons and places. There 
IS nothing which has less of fixidity in tne memory of 
witnesses, especially from rural districts, than the lapse 
and epochs of time. Mercantile men with Day-Books 
and Ledgers, and Bills receivable, but still more so. Bills 
payable, and the oft-recurring mercantile crisis, have 
more ample index of the lapse of time. With country 
witnesses such festivals as Handsel-Monday and Hallow- 
e'en are the only grand epochs in the year, and such 
events as the dry year 1826, or the failure of the potato 
crop of 1845, alone make notches in the even tenor of 
their way. In fact, the temper of rural witnesses is 
aroused, and they appear as insulted, should they be 
pressed as to dates; and I have seen them insist that 
they cannot state, whether an event happened within 
five or fifty years bygone; and such an answer has been 
dwelt on as proof of a desire to conceal, whereas it was 
but the over-sensitive desire to speak on nothing but 
what can be reduced to exactness. 

Wlien the facts are thus fully and accurately ascer- 
tained, it becomes a comparatively easy nutter to frame 
the Record on both sides. However much it may be 
recommended on the plea of economy, experience is 
against the short Records, which are rapidly framed by 
the Judge. Unless where the fact is one and simple, 
capable of being categorically admitted or denied, or 
the case resolves into an issue of law, or where of 
necessity the proof, as in the case of a prescribed claim, 
must be limited to writing or oath, such short Records 
are feur firom being satisfactory and are often dangerous. 



In like manner, it is doubtful whether there should be 
control of the Court over the preparation of the Record, 
unless in cases of very gross irregularity. Parties and 
their agents ought to be left to themselves, as to mak- 
ing and meeting averments under the usual penalty, on 
the one hand, of being precluded firom proof of facts not 
averred, and on the other, of being held as admitting facts 
dhtincUy averred, within the knowledge of the party, and 
yet not denied. It is not for the Judge to suggest aver- 
ments not made, or the suppression of others, or to recom- 
mend admissions or denials. A dangerous error is often 
committed by averring evidence instead of /acts. The 
averment should be so comprehensive, as to include all 
its details, because where unnecessary minutiflei are given, 
the party is more open to challenge for omission or mis- 
statement. One important rule should be kept in view, 
to give each substantial fact a separate article of aver- 
ment, so as to compel a distinct answer. A very 
frequent error occurs in this way in actions of filiation 
and aliment. The complex averment is made *Hhat the 
pursuer brought forth a child on a certain day, of which 
the defender is the father,'^ This almost necessitates a 
denial, and thus the pursuer is forced to prove the'birth, 
which, had it been put singly, in all probability would 
have been admitted. 

Such answers as ^^So far admitted,'* ^^ quoad ultra 
denied," or "admitted or denied with reference to the 
counter statements," in the mass or in detail, ought to 
be avoided, as leading to a very unsatisfactory result. 
The absurdity of the complex answer is well illustrated 
by a case, where one of the averments was, that the 
pursuer was an ^^ ultra Tory," which received the witty 
answer, "Admitted that the pursuer is a Tory, quoad 
ultra denied." The usual appendage of "irrevelant" is 
out of place. Relevancy is a plea in law, and should 
therefore appear in its proper place. One not unusual 
practice ought to be discountenanced, namely the de- 
fending party first meeting the leading averments by 
answers, and then separately affirming their oppodtes, 
and thus compelling the other party to deny negatives. 
Another practice is to be reprobated, where, under the 
term "admitted," matter is put which was not averred 
on the other side, and so could not be thus confessed. 
It is an attempt to put words into the mouth of the 
other party, wnich has a bad aspect, and should be 
avoidea. 

To conclude this rather lengthy section, it may be 
confidently affirmed, that if a full and fair precognition 
be taken before the preparation of the Record, perhaps 
few Records will be completed and closed, as one or otlier 
of the parties may be advised to yield the matter of fact 
as indisputable; or where a Record is thus prepared, the 
range of proof will be greatly limited by admissions 
which cannot be avoided ; or where there is a fair con- 
troversy of fact, the point of dift'erence and the issue will 
be made so narrow and so clear, that there can never 
arise any doubt or difficulty as to the application of the 
proof to the issue. 

The remarks on the mode of conducting a proof 
are worthy of attention, and the position aud experi- 
ence of Mr Barclay entitle them to the greatest pos- 
sible weight. He states : — 

In leading proof, one most important and responsible 
duty is the selection of the witnesses to be called. There 
are two extremes to be here avoided — the over-feeding 
and the starving of a case. It ought to be recollected 
that two witnesses are sufficient to establish a fact, and 
that testimony is to be weighed and not numbered. No 
doubt there is a natural anxiety on the part of a pursuer 
to gmurd against surprise by the number of witnesses 
who may be called on the other side. But in practice it 
will often be found that the complaint of repletion rests 
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more agEunst tho defender, and it is too o^n the desire 
of the Court, were it not oat of order, to cry, ** Hold, 
enough.** Nothing contrasts more between English and 
Scotch Courts than the practice in the former to estab- 
lish a case with the fewest possible witnesses, whilst in 
the Utter, " Legion " is generally the name of the host 
of witnesses; and the question is, how many can be 
brought to support a point made as clearly by two as it 
can be by twenty witnesses? The economy of leading 
proof before the J^udge instead of a Commissioner, iscon- 
ducire to a plethora of evidence. Some check might be 
obtained to the excess of eridence by requiring parties to 
exchange lists of witnesses a given time before the diet 
of proof. This rule would be attended with other and 
important advantages. 

in leading evidence, due attention should be had to 
the order of calling witnesses, and of their individual 
examination. The former is often politely sacrificed 
to tho convenience of witnesses, and it follows that 
the notes of evidence present a piece of Mosiac, where 
the facts are recorded without any pretence of order or 
association. In the same way, in the course of examina- 
tion, often facts are found quite out of place, and strata 
overleaps strata repugnant to anv scientific arrangement. 
It is often remarkable how a skilled agent can bring out, 
by a few well-chosen questions, all that is essential to the 
issue. Others labour to make the matter plain by 
reiteration of question upon question, until the tired and 
jaded witness begins to lose, with his temper, confidence 
on his first position, and so to modifjr, qualify, and ex- 
plain, mucn to the discomfort of his tormentor. An 
examinator ought never to forget that he is proving and 
not pleading hu cause. The great secret at the bar and 
elsewhere, not excluding the pulpit, is ** to finish so soon 
as done." All beyond is certain to weaken rather than 
strengthen. It is always painful, after a full examina- 
tion ot a witness on every thing essential, to observe a 
reluctance on the examinator to sit down, but a painful 
scratching of the cranium, as if to start some new mode 
of questioning on points already sufficiently answered, 
or to raise up new points nowise essential to the issue. 

One of the most important points of practice is the 
cross-examination of witnesses, so well spoken to by 
Quintilian. There again the English practice is superior 
to ours. There the cross-examination, which with us is 
the rule, is the exception, and where entered on, the 
questions are few and well chosen, and the questioner 
soon determines whether it be safe longer to pursue his 
investigation. In Scotland it is matter of notoriety that 
genially it is considered duty to cross-examine every 
witness, and that with the unskilful the examination is 
to compel the witness to go over the same ground, often 
only to strengthen his first position by supplying details 
which it was not thought worth the while of the exami- 
tor-in-chief to disclose. Of course, where it is known 
that the witness has either iotentionally or by mistake 
testified to error, it is right that every mode be used to 
detect and expose the error, and in this much talent and 
tact are necessary. 

There are some sensible rules as to examining witn 
in that amusing volume "Adventures of an Attorney in 
Seuxsh of Practice,'' published in 1839. The author, who 
appears no unpractised lawyer, observes that " Witnesses 
are like the muscles of the bodv, voluntary and in- 
voluntary in their action, but with this difference, your 
voluntary witness cannot be restrained, your involuntary 
witness never acts spontaneously. A witness requires to 
lie studied with close attention, and the opportunity of 
studying him is best obtained by quietly leaving him to 
speak for himself, unless it appears that he is deterred by 
bashfulncss or timidity.** 

Much irregularity exists in renewed examinations of 
tho same witness. Often there appears a desire, as in a 
.scold, to have the last word — cross succeeds cross, with- 



out much of the proper element in either. It is always 
painful to exclude the light of truth on any mere techni- 
cal ground, but it is the duty of the Judge to see that 
the farther examinations are founded on some matter 
brought forth in the last stage of examination, and that 
the witness be not made the subject of legal *^ ball and 
shuttlecock.** Where the presiding Judge has read the 
Record, and clearly discovers the true issue, divested as 
he is of any personal interest in the cause, he may per- 
ceive points which have escaped the notice of both 
parties, and thus questions from the Bench may subserve 
the ends of truth and justice, and reh'eve a witness from 
seeming perplexities and apparent contradictions. 

Here may be noticed a matter of practice, under the 
recent law of evidence, as to the time of calling parties 
as witnesses for themselves. In this several Courts 
widely differ, and the results must obviously be very 
important and serious. In some Courts, parties, after 
hearing all their own witnesses, give evidence, as if in 
supplement or in corroboration. In others, both aro 
excluded during the leading of the evidence, if they are 
to be made witnesses for themselves. The correct mode 
is to treat them as witnesses. So that it rests with the 
agent to call his client first if he desires his presence and 
help in examining the others, or to enclose him until 
the time he desires his evidence to be taken up in order. 
There is a difficulty, however, in applying this rule to 
the defender, who in all cases has thus the advantage of 
hearing the whole of the pursuer's proof, and including 
the pursuer himself, before he is called on to give his 
own testimony, which can be thus skilfully prepared. 
The remedy would be, that both parties where they are 
to be offered as witnesses, should be first examined out- 
with the presence of each other. Such a rule would 
more than any other lead to the discovery of truth and the 
detection of error. Such a remedy is loudly called for 
in cases of filiation and aliment, where the new law of 
evidence have opened a flood-gate to perjury, and ren- 
ders it now most difficult to &il paternity on the man, 
and is yearly throwing on the Poor Law authorities 
numbers of bastards, to become the pests of another 
generation. 

The form of putting the questions is often a matter of 
nicety, and neglect in the proper frame leads to erroneous 
answers. One instance of frequent occurrence may be 
here given. It is desired to know whether a certain 
thing was done, or words spoken. The question ought 
to be put directly, was the thing done, or the words 
spoken. But generally it is put indirectly, did you see 
such a thing, or hear such words; or still more incau- 
tiously, it is as often put, "Do you recollect of seeing or 
hearing?** The witness, if he did not see or hear the 
matter, can give no answer but the affirmation of not 
seeing or hearing, or no recollection; and it is so re- 
corded. But then this is evidence merely that the wit- 
ness did not see or hear or has no recollection of the 
matter, which is quite consistent with the occurrence of 
the fact. Had the question been directly put, it might 
have been negative of the fact, on the supposition that 
the witness must have seen or heard the matter if it did 
The answer of non memini ought never to bo 
thus^u^gested, but left to the witnesses, many of whom 
are mucn^too apt to cast the shield of a bad memory 
over a worse conscience. 

It is absolutely necessary, as noticed by Quintilian, 
to use plain language to plain people. All technical 
terms to uneducated people should be avoided. It is in 
my recollection, that an honest country smith, who was 
called to give evidence as to a diseased horse, was petrified, 
whilst the audience were convulsed in laughter, by a 
coxcombical village attorney of the olden school solemnly 
asking, "Have you carefully read and fully digested that 
erudite article in the Edinburgh Encyclopedia Britannica 
voce Farriery?*' 
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CRIMINAL PROCEDURE IN SCOTLAND. 



matfter, bat who had been casaally present and ifii- 
nesaed the crime. The Englieh are not apt to qnarrel 
with any system merely on aocoont of its theoretical 
absurdity; bat the practical inconvenience seems now 
to be severely felt^ and energetic measores appear to 
be in progress to secare, in a form modified to suit 
the circamstances^ the appointment of public prose- 
cators. The main difficolty in the way is obvioosly 
the absence of sach officials as our Sberifb and 
Sherifb-Sabstitnte, with their Piocarators-FiKal, and 
local CoartSy civiL and criminal 

The agitation of sach questions in England sug- 
gests the present as a proper occasion for the inquiry, 
whether our own criminal procedure Ib capable of 
improvement f In pursuing this inqoiry, the subject 
natarally divides itself into three parts — ^First, The 
preliminaiy investigation; second, the indictment; 
^and, third, the triaL 

L Thb prbldonart inyistioatiov is conducted, 
according to the present practice, by the Procurator- 
Flacal under the surveillance and control of the Lord 
Advocate and his deputes. Upon receiving informa- 
tion of the commiBsion, or supposed commission of 
a crime, it is the duty of the Procurator-FiBcal, if he 
see grounds of suspicion, to cause the suspected party 
to be arrested and brought before the Sheriff for 
examination. The Sheriff before proceeding with 
the examination, informs the accused that he is not 
bound to make any statement, or to answer any 
questions, but that any statement he may make may 
be used in evidence against him. No counsel or 
agent is allowed to be present on behalf of the 
aceosed. Indeed, from the moment of his apprehen- 
sion, until his committal, he is allowed to advise 
with no one— even his nearest relatives are not per- 
mitted to see him. Upon the examination, follows 
the committal for trial; and then the Procurator- 
Fiscal completes his precognitions. These precogni- 
ticms are formally authenticated and signed by the 
witnesses; and an unwilling witness may even be 
put upon oath to compel him to disclose the trutL 
All this takes place, or more correctly, perhaps, 
is supposed to take place, in presence of the Sheriff 
Not only is the public rigidly excluded, but no 
counsel or agent is allowed to attend on behalf of 
the accused, and even the presence of the accused 
himself at the precognition is prohibited. After the 
precognition is completed, it is transmitted along 
with the declaration of the accused to the Crown 
counsel, by whom instructions are given as to whether 
the accused is to be prosecuted, and, if so, in what 
Court 

The main differences betwixt the English proce- 
dure and our own, at this stage, appear to be that 
in England the whole preliminary investigation is 



Thb Criminal Law of Scotland, properly so-called — 
that branch of jurisprudence which treats of the defi- 
nition of crimes and the punishments appropriate 
to each — approaches, perhaps, as near to perfection 
as the code of any of the surrounding nations. It is 
at once simple, mild, and equitable. 

In many respects our law of criminal procedure is 
unquestionably superior to that of our southern neigh- 
bours, and within the last fifty years they have 
adopted, as osual without acknowledgment, rules of 
practice similar to our own. As an instance: — ^In 
England, a prisoner accused of felony, though he 
were a foreigner ignorant of our language though of 
childish years, and even though dumb, was denied 
the assistance of counsel to address the Jury upon 
the evidence; and this continued to be the law of 
Englaad down almost to our own times. While to 
crown the cruel absurdity, counsel were admitted in 
the minor offences, known as misdemeanors, and in 
the major offence of high treason. This has now been 
amended, and the prisoner is in all cases allowed the 
assistance of counsel 

Few things are so odd and unintelligible to a 
stranger as the system of prosecution in England. 
Sometimes the prosecutor is the Attomey-General on 
behalf of Uie Crown, sometimes the vestry of the parish, 
sometimes the party injured, sometimes his nearest 
of kin, sometimes a policeman, and sometimes a carried on before the magistrate publicly, and in 
person who apparently has nothing to do with the open Court, and that throughout, and from the first, 
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the aocosed is allowed to avail himself of the asais- 
tonce of his profesdonal advisera. 

The system of pabHc prelimixuuy iDvestigation has 
its advantages and its disadvantages ; but it appears 
to OS that the latter greatly preponderate. The evi- 
dence to be tendered, and that too while incomplete, 
is reported in the newspapers, accompanied in cases 
of general interest with comments criminatory or ex- 
culpatory of the accused, as to whose guilt or inno- 
cence the jury must have in many instances formed 
and expressed an opinion before entering the box. 
The fiEunlities afforded for the concoction of evidence 
for or against the accused form likewise a serious 
objection. 

But while we would deprecate the public examina- 
tion of the accused and the prosecutor's witnesses as 
preliminary to the trial, we dp think that it is in all 
cases important, and in many essential, that the 
accused should have the benefit of professional assis- 
tance during these preliminary proceedings. How- 
ever honest a public prosecutor may be in the dis- 
chai^e of his duties, however anxious to act fairly, 
still, consciously or unconsciously, he must necessarily 
act under a strong bias. His occupation is to trace 
out guilt; and constituted as men's minds are, he is 
too apt to assume its existence, and to act upon that 
assumption. He probably puts his questions fairly 
and clearly enough ; but these questions are all put 
with the view of establishing the guilt of the accused. 
Seldom, indeed, is a question put to demonstrate his 
innocenc& 

Of course, we do not contemplate that the accused 
should be allowed to advise with his agent as to the 
answers he is to return to the questions put to him 
by the public prosecutor. The agent's duty must be 
confined to seeing that the prosecutor^s questions are 
properly put, and the answers correctly recorded, and 
to putting any questions which may appear to him 
to be necessary to elicit the whole truth and de- 
monstrate his client's innocence. The same remarks 
seem applicable to the precognition of the prosecu- 
tor's witnesses, with this addition, that it is just that 
the accused should be allowed to tender for precogni- 
tion such witnesses as he may think fit. 

By these means we conceive that the preliminary 
investigation would be rendered more complete, as 
well as more fair than it is at present; and in some 
cases the innocent would be saved from the ordeal of 
a public trial, often only a few degrees less painful to 
a sensitive mind when terminating in an acquittal 
than when resulting in a conviction. 

IL The nmiOTMENT. The form of the indictment 
is perhaps somewhat antiquated, but it is clear and 
logical; and we do not see the necessity of any change 
in this respect 

in. T^ TBiAL. Under the recent Sheriff Court 
Act, the prisoner who is to be tried before the Sheriff 



and a Jury, is cited to attend at two diets — ^the first 
before the Sheriff alone, to plead guilty or not guilty, 
and in the event of the former plea^ to receive sen- 
tence; and the second — ^ten days later — before the 
Sheriff and a Jury, in the event of a plea of not 
guilty being recorded at the first diet. In this way 
the attendance of witnesses and jurymen is rendered 
unnecessary in those cases where the accused pleads 
guilty, and not only are they spared much incon- 
venience and annoyance, but the annual saving to 
the Exchequer is very considerable. 

It is desirable that this system should be extended 
to the Justiciary Courts; but as the High Court 
sits in Edinburgh, and the Judges are resident 
there, and visit the assize towns only on circuit, 
there is a practical difiiculty in the way. Various 
plans might be suggested for meeting this difiiculty. 
The simplest and most practicable would be to dte 
the accused to appear at a first diet before the 
Sheriff of the county in which the offence was com- 
mitted, and record his plea. If the plea should be 
''guilty," then the Sheriff would recommit him to 
prison to be brought up for sentence at the next cir- 
cuit. If the plea be " not guilty," then the citation 
of jurymen and witnesses would proceed according 
to the present practice. The desired object would 
in this way be attained. 

In England the trial commences with an address 
by the prosecuting counsel to the Jury, stating the 
facts which he proposes to bring before them, and the 
evidence by which these facts are to be established. 
In Scotland, on the other hand, after the indict- 
ment is read, the prosecutor, without any remark, 
proceeds at once to examine his witnesses. In com- 
plicated cases, and particularly in cases of circum- 
stantial evidence, the superiority is in this respect 
decidedly on the side of the English practice. In 
such cases a Jury must often, in the absence of pre- 
liminary explanation, listen to a large portion of the 
evidence, particularly that first adduced, with very 
indistinct notions of its bearing upon the points at 
issue. In £u;t, an ordinary juryman may sit through 
half the trial before he is quite sure what it is all 
about; while the same man, if informed by the prose- 
cutor, at the outset, of the facts which he undertook 
to prove, and the evidence by which he undertook to 
prove them, could and would watch narrowly how 
far the prosecutor's pledge was fulfilled — ^how far the 
evidence came up to the statement. 

According to the present system it is optional to 
the prosecutor to produce or suppress the declaration 
of the accused taken before the committing magi- 
strate. If it criminates or tends to criminate the 
accused, it is read by the Clerk of Court to the 
Jury, while, if it tends to exculpate him or to ex- 
plain away the criminatory circumstances, the prose- 
cutor has the power, which, if an ill-natured or un- 
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scrapolous man, lie will yery probably exerdae, of 
withholding altogether from the Jury the statement 
of facts made by the prisoner immediately after his 
arrest. Sach a role seems more adapted to the lati- 
tude of Constantinople than to that of Edinburgh. 

The law of England admits of but two verdicts^ 
guilty and not guilty. In Scotland the choice of 
three is open to the Juiy — guUty, not guilty, and not 
proven. According to the ancient practice of Scot- 
land, however, as we understand, there were but two, 
proven and not proven — and this ancient form seems 
at once to be not only the most logical but practi- 
cally the best. 

The basis of all criminal law is the fundamental 
rule of natural equity that every man is to be pre- 
sumed innocent till he has been proved guilty — ^that 
is, till his guilt has been established by complete legal 
proof In despite of this rule, however, the law of 
Scotland permits a Jury to stigmatise a man with the 
suspicion of guilt whose guilt has not been proved. 
The verdict of not proven unquestionably operates, 
and is meant to operate in this way, and often most un- 
justly brands the innocent with the stigma of inefiace- 
able disgrace. Explain them as lawyers will, juiy- 
men interpret and apply the verdicts in this way — 
whero guilt is established they find the verdict of 
guilty — ^where absolute innocence is proved they find 
the verdict of uot guilty — and where guilt is not 
proved and innocence, or the impossibility of guilt, is 
not proved they find the verdict of not proven. So- 
ciety receives the verdict as the result of these rules 
of decision. 

The objection to the choice of verdicts allowed 
by the law of England is, that to the mind of an 
oidinary juryman, they seem to call on him to de- 
clare absolutely the guilt or innocence of the accused, 
when he conceives himself not in a position to do 
either. He has no sufficient proof of guilt before him, 
yet he is not in a position to say that he believes the 
accused to be innocent The Judge, indeed, explains 
to him, generally rather diffusely and with many peri- 
phrases about giving the prisoner the benefit of all 
reasonable doubts and so forth, that guHty and not 
guilty mean merely proven and not proven. But still 
the painful feeling of doubt and indecision remains. 
How much better to make the verdicts express what 
they mean ! Jurymen will not, in the general case, 
follow the equitable rule of law to its exact logical 
result Guilty or not gnilty, they take to be the 
expression of their own opinion of the accused's guilt 
or innocence. "Guilty," if the prosecutor has proved 
hid case; or "not guilty," not simply because the 
charge has not been established, but because the ac- 
cused has proved that he is innocent And from 
time to time we hear the lament in England that 
there is no middle course — ^no easy way by which a 
conscientious juryman can escape from the most diffi- 



cult duty of saying "not guilty*' in a case where, 
lacking evidence sufficient to convict, he shrewdly sus- 
pects tiiat the accused is not altogether innocent of the 
crime laid to his charge. Just as if the principles of 
law and equity were to give place to the idiosyn- 
crasies of a certain number of men whom the chances 
of the ballot have thrown together into the jury-box. 
The accused is not bound to estaUish his innocence. 
Innocence is presumed; and the presumption yields 
only to positive proof of guUt The verdict then of 
not guilty means nothing more than that such proof 
has not been adduced — ^that upon the evidence the 
accused is not guilty. The verdict " not guilty,*' as it 
comes from the foreman's lips, sends a twinge to the 
conscience of every juryman who suspects, although 
he cannot convict the accused. 

This is a less evil, we believe, than arises under 
the system which affords an easy escape from sup- 
posed responsibility by the return of a verdict, which 
at once says to the prosecutor — this was a case for 
investigation — you have discharged your duty in 
bringing the accused into Court : and to the accused 
— you have made a narrow escape — the rules of the 
law have saved you from its penalties. All such 
results would be avoided by the adoption of the two 
alternatives " proven" and " not proven." These ex- 
press the whole force of the other verdicts, " guilty " 
and "not guilty;" and they have this recommenda- 
tion, that they fairly meet and truly answer the only 
question submitted to the Jury — ^whether the crime 
charged in the indictment has been found proven or 
not proven by the verdict of an Assize. 

This leads us to observe, that there is frequently sub- 
mitted to the Jury, in addition to the question whether 
the accused is guilty of the particular crime libelled, 
the further question whether he has been previously 
convicted of one or more like offences. The funda- 
mental rule already referred to requires that the 
panel should be presumed innocent of the charge 
brought against him ; and it follows plainly that no 
evidence except that which goes to establish his 
guilt of that offence is relevant to determine that 
question. When the Jury have to answer not only 
whether the charge HbeUed is proved, but also whether 
the accused has been previously tried and convicted, 
it is of course relevant to adduce evidence of the 
panel's ascertained guilt No doubt the Jury are told 
by the counsel for the prisoner, and directed by the 
Court, to deal with the evidence as if no previous con- 
victions had been libelled or proved — ^to make up 
their minds upon the evidence as to the accused's 
guilt or innocence of the crime for which he is 
being tried, without bias or influence from what they 
may have heard of the prisoner's career. Concealed 
as it may be, this procedure is an encroachment on 
the presumption of the accused's innocence; because 
the minds of those who are to determine the question 
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of guilty or not guilty, will, and cannot bat be, more 
or less affected by the evideoce of the panel's ante- 
oedent& Of coarse, if any one who has been con- 
victed of a crime Ib to lose the benefit of the presomp- 
tioD of innocence in aU time coming, then there can 
be no objection to this part of oar criminal procedure ; 
but, in that case, the presumption of law must be 
modified. If evidence of previous convictions is ad- 
duced to assist the Jury in arriving at a verdict of 
guilty, ill the special case before them, then leading 
such evidence is manifestly un&ir. If it is adduced 
as a reason why, in the event of the panel being 
found guilty, the punishment should be severe, then, 
as the punishment is entirely in the hands of the 
Court, that evidence should be laid before the Judge 
alone. 



JOINT-STOCK COMPANIES AND THE 
WESTERN BANE. 



Wx purpose, in a series of short articles, to consider 
some of the more important questious which have 
arisen, and will probably still arise in the winding up 
of the Joint-stock Company lately carrying on busi- 
ness imder the title of the Western Bank of Scotland, 
and the present paper is merely introductoiy to that 
series. 

Before there can be any final adjustment of the 
various conflictiog interests involved in that stupen- 
dous ruin — ^the Western Bank — it will be necessary 
to settle authoritatively many questions disputed 
and to be disputed, and arising between parties 
very variously situated. We shall consider a num- 
ber of questions which must be involved in at 
least three classes of cases^ and, as preliminary, cer- 
tain general questions common to Joint-stock Com- 
panies. The general questions are— 

First. — What in law is the relation between a 
director and shareholder; what between a director 
and the public; aiid what, if anjrthing, does a director 
guarantee by signing and publishing balance-sheets 
and recommending dividends) In this and else- 
where we use the word "director** as meaning "man- 
a^g director.*' 

Second. — ^What constitutes a contributory 1 

The three classes of cases which we will consider 
are special, and arise from the present position of the 
afiSurs of the Western Bank. They are as follows : — 

L Questions arising between the liquidators and 

shareholders. 

IL Questions between the shareholders and direc- 
tors. 

m. Questions of relief by the shareholders inter ee. 

Now, to answer satisfMtorily, if not all, at least 
some of these questions, regard must be had not only 
to the general principles of the law of partnership. 



which are well and clearly ascertained, and founded 
in a great measure on considerations, whether right 
or wrong, of public poli^, but also to the relations 
constituted by the contract of copartnery of the West- 
em Bank, and theduties and obligations imposed upon, 
and accepted by, its officers. We must ascertain the 
position of the bank, from time to time, and above 
all, investigate the conduct of these officers, and con- 
sider the legal effect of their dereliction of duty by 
passive negligence or wilful misrepresentatiim. 

The following statement contains all the fiicts rele- 
vant to oar present inquiry, to which we have access. 

The Western Bank was estoblished on the 23d of 
May, 1832. The contract of copartneiy provides, 
itUer aUOf 

That the business of the company shall oonnst of 
banking in aU its branches, but that they shall em- 
bark in no other trade or adventure whatsoever. 

That the afGEdrs of the company shall be regulated 
and carried on by a governor, deputy-governor, six 
extraordinary, and six ordinary directon. 

That the directors shall meet once a-week at least 
throughout the year, and a certain number of the 
ordinaiy bosrd, to be fixed by the committee of 
management^ attend at the bank daily, or as often as 
necessary, to superintend the business of the com- 
pany, three to be a quorum, and exercise all the 
power and authority vested in them as a committee 
of management 

The committee of management, or ordinary board 
of directors are authorised and empowered to super- 
intend, direct, manage, and transact the whole busi- 
ness and concerns of the company, and to cany on 
the business of banking in all its branches for behoof 
of the company; they are also authorised to appoint 
the officers of the bank. 

They are empowered to give credit on cash ac- 
counts to partners of the compsny to the extent of 
one-half of the stock held by such partners, without 
feurther security than the right of retention of the 
stock, but they are prohibited from granting a cash 
credit or account to any other person without satis- 
factory security. 

It is further provided that '' the said ordinary board 
of directors shaU not be liable for omissions, nor shall 
they, nor the manager, cashier, or other officer, be 
liable for the responsibility of persons dealing with 
the company, nor for the suffidency of the securities 
or properties in which the funds of the Company 
may be invested as aforesaid; nor shall the said 
directors be liable for the acts and intromissions of 
the manager, or other officers of the company, ap- 
pointed or to be appointed as aforesaid, or of any 
other persons intrusted with the business of the com- 
pany, nor shaU they be liable in solidum, nor for 
the intromissions of each other, but each of them for 
lus own actings and intromissions allenarly : Declaring 
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that, after the oommencement of the Company npon 
the said 23d day of May, 1833, the six ordinaiy 
directors shall seyerally be paid for their attendance, 
at the rate of not less than five shillings sterling for 
each meetings but they shall have no daim for remn- 
ner&tion prenous to that period." 

'* That there shaU be regular and correct books kept 
for the general business of the company, and in the 
yarious departments thereof, and all the transactions, 
afi&irs and obligations, notes and other documents of 
the company, shall be duly and faithfully inserted 
and recorded in the said books, by the person or per- 
sons who shall respectively have made or entered into 
or granted the same; which books shall be brou^t 
to a just and true balance upon the last Wednesday 
of Miy, in the year 1833, and upon the last Wed- 
nesday of May in each succeeding year; at which 
periods, statements or abstracts of the company's 
affiurs shall be made out and regularly examined, 
doqueted and subscribed by the said ordinary board 
of directors, or their quorum, previous to the fore- 
said general meeting to be held on the second Wed- 
nesday of June yeariy; and at the said meeting 
the substance or import of the said statements or ab- 
stracts shall be reported by the manager, for the 
satisfaction of all concerned : Declaring always, that 
the partners, other than the said ordinaiy board of 
directors, shall, on no account or pretence, have right 
to examine the books of the company, but shall be 
bound to rest satisfied with the report above pro- 
vided for." 

The ordinary directors are empowered to declare 
dividends ojit of the free profits; and finally, the con- 
tract declares that, if it shall at any time appear, on 
balancing the company's books, that one-fourth of the 
capital is lost, sudi loss shall ipsofauto dissolve the 
com|)any. The bank commenced business under the 
contract from which the preceding excer^)ts and 
abridgements are made, and existed till November, 
18-57. Mr Donald Smith was appointed manager in 
1835, and continued in o£Sce till 1853. He was suc- 
ceeded by Mr John Taylor, who was dismissed three 
weeks before the bank suspended payment. Waiving 
for the present the legal cfTcct, in a question with the 
directors, of the culpable mismanagement of those 
gentlemen, it may be assumed as a fsxt — ^we have the 
proof before us — ^that the periodical statements made 
by them to the directors were systematic misrepre- 
sentations, and as different from the true facts of the 
case as words and figures could make them. How- 
ever, to do Mr Taylor justice, he created no new 
system. He found one in o|»ration which had satis- 
fied all parties, and under the advice of his pre- 
decessor he adopted it In his earlier intercourse 
with the directors, he seems to have been hard xn'cssed 
with disagreeable questions. He regarded these in- 
terrogatories as an evil, and applied to Mr Smith for 



a cure. Mr Smith sent the following prescription, 
to which Mr Taylor seems to have had recourse, and 
which proved a specific : — ** It used to be part of my 
" care to have as much for discussion on the Tuea- 
" days as would occupy our friends sufficiently to 
" prevent such desultory conversation as you allude 
" to. There is seldom any good resulting from such 
" discussions, and sometimes unintentional evil arises, 
" and the bank might suffiar. . . • A. R are 
" still more ticklish ground than CD. I believe 
** them to be solvent. Should, however, discussions 
" injure their credit, the result would be fstal to 
" them, and very hurtfol to ourselves." 

On 10th June, 1853, Mr Smith writes to Mr Taylor 
-— " If yon were winding up, you must make what you 
'' call a ' dean breast of it' — ^that is, you must value 
" everything^ tell everything, and realise everything; 
" but as a going concern, you cannot do thia It is 
" impossible; and if possible, it would be impolitic. 
** 1 believe it is for the advantage of all concerned, 
'' that our annual statement should be as short as 
" possible, and no handle given for diEtcussion, even 
" were we doubly stronger than we are; and i£ our 
" profits were much larger than they are likely to be, 
*' the partners, for their own ffood, should be kept in 
** ignorance of all the good in store for them, Tou 
" would otherwise have a pressure for higher divi- 
** dends, which would eventually be injurious. The 
** only mistake I ever made in my reports was, I am 
** satisfied, in telling too much." 

Under the direction of Mr Smith, whose policy 
and practice were to keep the ordinary board in the 
dark, that board quietly sat on in their obscure igno- 
rance up to 1847, issuing their reports and declaring 
dividends. We fix on the year 1847 at present, 
because at that date we will assume that, notwith- 
standing the vicious management, the bank was in a 
favourable position, as exhibited by the books and 
accounts. Nevertheless, many things had occurred 
previously to warn the directors of the dangerous 
system which was being pursued ; and these must be 
borne in mind as we trace the downward course of 
the company for the next ten years. This will be 
best done by comparing the reports by the directors 
with the actual state of the bank, as disclosed in the 
books. 

(^To be conlinuedJ) 



TRIAL BY JURY IN CIVIL CASE& 



Lord Eldon is entitled to the credit of having car- 
ried the measure through the House of Lords by 
which Jury trial in civil cases was introduced into 
Scotland. That it was likely to be an improvement 
in the administration of justice, would not have been 
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to him a sofficient reason for the change; for he was 
uo reformer of abases, and did not make any attempt 
to improve the complex and cumbrous machinery of 
the courts in which he practised and presided. " One 
*' great object/' says Lord Campbell, ** which he had 
'' in view was to get rid of the immense number of 
" appeals from the Court of Session to the House of 
** Lords on mere questions of fact, by which his time 
"had been most unprofitably and Tezatiously con- 
"sumed.** Thus, in 1816, while the Chancellor 
doubted, and arrears in the Court of Chancery and 
House of Lords increased, trial by Juiy in dvil cases 
was added to the judicial institutions of Scotland, 
against the wishes, and in spite of the remonstrances 
of those who were best able to judge of its expedi- 
ency. Their opposition was of no ayail; and their 
worst fears have been realised. It was said then 
that this mode of trial worked most beneficially in 
England, where its long existence had made the pro- 
cedure funiliar, and had reconciled it to the feelings 
of the people, and the same thing is said now. 

In the trial a few days ago of the case Smith against 
the Great Northern Bailway Company, in which the 
pursuer sought to recover damages for serious personal 
injuries. Lord Campbell is reported to have said, 
that " trial by Jury has long flourished in England, 
" to the great benefit of the land, by reason of jury- 
" men deliberately and calmly consulting each other, 
" and coming to a conclusion on one side or other." 
The Juiy with which he was then dealing had agreed 
to find for the plaintiff and to assess the damages at 
one farthing. This was against Lord Campbell's 
ruling, for he had told the Jury that if they found for 
the plaintiff, they should give adequate but moderate 
damages. It was also against common sense and 
justice; but the Jury would not be convinced. His 
Lordship relates, in his " Lives of the Chancellors," 
how Juries sometimes gave damages to the amount of 
X100,000 for icandalum magrwium. No doubt this 
is an old story, and that in this more refined age feel- 
ings and reputations are not valued so highly. But 
to do Juries justice, it is proper to say, that in most 
cases they estimate a good name at something higher 
than the small coin which the intelligent Jury in 
Smith's case agreed was suflicieut conii>cnsation to 
the plaintifi', whose head had been cut 02)cn, his 
clothes torn, and his pocket-book continuing £13 lost. 

Such a case as this suggests a doubt whether, 
even in England, civil cases are satisfactorily dis- 
posed of by such a trLiL That they are dispottd 
^— -that the Judge is saved a great deal of trouble 
and responsibility — ^and thxit the result may be at- 
tained in a short time, arc, we suspect, the cliief 
recommendations of the Civil Jury Court In 
Scotland it has been tried for forty years, and it 
will bo acbnitted by those who have had experience 
of it, that for uncertdnty, delay, and expense, 



no form of trial exceeds that by Jury. The dehiy 
might be diminished, and there would be a conse- 
quent saving of expensa There is no good reason 
why a year, or sometimes two years, should be con- 
sumed in ascertaining what the Jury is to try. It 
is possible surely in a month or two to bring the 
parties to the question of fact on which the dispute 
turns. 

But how are we to get rid of the uncertainty and 
the enormous expense which accompany a Jury trial? 
The uncertainty arises j&om the very nature of the 
trial itself Jurymen, of various stations in life, 
brought together for the first time into a jury-box, are 
expected to hear patiently and attentively, to weigh 
and sift evidence, and to balance conflicting arguments, 
and decide between them. They are totally irrespon- 
sible — ^their names are called as they are ballotted, 
and being scarcely heard, are soon forgotten. The 
labours of the trial over, they return to their various 
avocations; and whatever may ultimately come of the 
case — whether the verdict be applied or a new trial 
granted — they never hear, and do not require to care. 
Their reputation for intelligence and discernment is not 
at stake. They are flattered by the counsel, and com- 
plimented by the Judge; and there's an end of 
it To the consideration then of what their duties 
are, add this element of irresi>onsibility, and add, 
too, the want of experience and of training, which 
must almost of necessity be found in a Jury; and 
how can the result of any such trial occasion surprise? 
The Jury is chosen by lot, and the game of hazard 
is not finished till the verdict is recorded. 

But not only does this uncertainty seem necessarily 
to attend the result of such a trial, but the trial 
itself is only to be obtained at an enormous expense — 
an expense often out of all proportion to the interests 
at stake. The fees of counsel and agents are large, 
and each party must provide for every turn which the 
case may take. Witnesses, who may never be re- 
quired, must be in attendance. Documents that 
may be of no use must be produced and copied and 
printed. And the number of counsel must be such 
as to provide for every contingency. A Jury triid is 
truly a mo.. !; costly luxury. No wonder that the cases 
actuiilly tried fonn ^ it a small proportion of the num- 
ber which are at t' . outset intended for trial One 
would almost iliiuk, o^ ciise after case dro^is from the 
roll, that the Jury Court was a great iicaceuiaker — an 
institution by which the most litigious were made 
reasonable. It is not solely, however, because of the 
expense that so many ca^es are compromised; for one 
of the curiosities of the system lies in the fact that it 
is just as the case comes nearer to a fimil issue that 
tlic anxiety to have it compromised increases. The 
forces are all niai-^iLallcd before peace is concluded, nay , 
often before any overtures arc m;ule. There is the 
! risk still which each of the parties mus of rcquirin 






Jan., 1859.] 



THE SCOTTISH LAW JOURNAL. 



31 



to bear the whole costs; bat as a compensation for 
this, there is the hope of miccess with the relief 
which that may bring firom the burden of any great 
share of expense. There remains, however, the nn- 
certainty of what the verdict may be — ^the conflict 
as to its being applied — bills of exceptions — ^motions 
for new trials — and all the ills of the law*s delay. 
To a reasonable mind, some sacrifice is folly com- 
pensated by the avoidance of dangers and annoyances 
such as these. 

English lawyers of coarse attribate all this to oar 
ignorance of the procedare— the fidlare at the outset 
to separate the facts from the law — and mistakes in 
applying the rules of evidence. Such an explanation 
formed a good argument against the introduction 
of Jury trials in dvil causes; but it then admitted 
of this answer — ^that experience would remove these 
difficulties. Now, when this country has enjoyed — 
or rather endured — ^the system for forty years, and 
if this be still the cause of its failure, the only way 
of accounting for it must be that there is something 
in the constitution of the Scottish mind adverse to 
the full and fair development of such a tribunal. 
Before we could admit this, we should desiderate 
some better evidence than we now possess in support 
of such a theory. The case to which we have referred, 
and the expressed desire of Lord Campbell and others 
to have the absurd rule which requires the Jury in 
England to be unanimous, so altered as to allow of 
the verdict being returned by a majority, indicates 
pretty clearly that it is an unjustifiable assumption 
to speak of the failure of the Jury Court in Scotland 
as a singular result. 

Strange as it may seem, with this failure before us, 
we hear of proposals to extend the summary jurisdic- 
tion of the Sherifi" to causes of the value of JC50, and 
to copy the County Court system of England by 
introducing trials by Jury in such cases where ques- 
tions of fact are raised. When we have so many law 
reformers, it is not unreasonable to expect to find 
some strange notions of what law reform is, but cer- 
tainly this one is a delusion and a snare. Jury trials, 
as we have them at present, are abundant enough, and 
unless some means are devised by which they shall 
bettor serve the purposes of a judicial tribunal, their 
abolition, not their extension, would be the bettor 
step. 



A Dictionary and Digest of the Law of Scotland, 
WITH Short Explanations of the most ordinary 
English Law Terms. By the late William Bell, 
Esq., Advocate. Revised and Corrected, with nume- 
rous Additions by George Ross, Esq., Advocate. 
Fart L Edinburgh: Bell & Bradfute. 1858. 

This is the first part of a new edilion of Mr Bcirs Dic- 



tionary. The last edition was published twenty years 
ago, and, considering the many alterations which the 
legislation of that period has made upon the laws of 
Scotland, the necessity of a new edition is apparent. 
Mr Bell's work had long been of essential service to the 
student and the practitioner; but just as the changes of 
the law multiplied, its usefulness decreased. Law terms 
and phrases are explained in alphabetical order, and the 
rules of practice and principles of law are shortly but 
lucidly stated, and references given to institutional works, 
text-books, decided cases, and statutes. The plan is con^- 
prehensive, and having been carefully executed, the work 
was both an index to others, and in itself a valuable re- 
pertory of legal information. The whole field of Scotch 
law is embraced in it; and besides this, the more common 
terms and phrases of English law are stated and shortly 
defined. A glance, then, at the nature of the work wiU 
convince any one that its uaefalness could only be main- 
tained by careful revision and coirection. Notwithstand- 
ing the ever-increasing number of legal treatises, the 
promise of a new edition by the present editor must have 
given general satisfaction. Already favourably known 
by his '* Leading Cases,^* Mr Ross appeared in every 
way well qualified for the task which he had assumed. 
It required care and labour — and with these it could not 
fail to be satisfactorily performed. Whether, however, 
the editor's other avocations have diverted his attention 
firom this work, and led him to do it carelessly, or he has 
divided the duty with some less experienced and less care- 
ful lawyer, the result certainly does not verify the promise. 
There is, as yet, no preface ; but we read on the title-page 
of the book that it has been "revised and corrected,'* 
and is now published "with numerous additions;" and 
we leam firom the cover, " that the numerous changes 
" in the law of Scotland since the former edition of this 
"workwss published, have delayed the publication of 
" the present edition much beyond the time originally 
"contemplated;" and we are further informed, that 
the revision of the work has so fSar proceeded, that, in 
" compliance with the request of numerous correspon- 
" dents," it has been resolved to publish the work in 
parts, of which we have now the first instalment. It 
would be interesting to know how these "numerous 
" correspondents'* are pleased with the return made to 
their request. They must be satisfied that the work 
has suffered by their impatience. Mr Ross recently 
favoured us with an analysis of the Titles to Land Act, 
21 and 22 Vict., c. 76 ; and it is quite evident that had 
more time been given to him for the revision of this his 
lastest contribution to law libraries, he would have said 
something different under the phrase "ilnnujr deliberandi^^ 
which, as he explains, adhering to Mr BelPs text, " Is the 
"year allowed by the law to the heir to deliberate 
" whether he will enter and represent his ancestor;** and 
again, " Within the year he is not bound to answer in 
" any action in wliich he must appear as heir.** After- 
wanls, under " Apparent Heir,** he says, " An apparent 
" heir is entitled to the Annus deliheramU^ within which 
"time he may consider the consequences of his entry, 
" and resolve to take up or to renounce the succession.** 
Mr Ross knows well that all this applies to the law as it 
once stood, but that it has been altered ; and that now 
by the 27th sect, of the statute referred to, " Actions of 
" constitution, and actions of constitution and adjndica- 
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'* tion against an apparent heir, on acoonnt of his anoea- 
*' tor's deVt or obligation, for the purpose of attaching 
** the ancestor's heritable estate, and actions of a^judica- 
" tion against snch heir on account of his own debt or 
** obligation for the purpose of attaching such estate, 
** may be insisted in at any time after the lapse of six 
** months from the date of his becoming apparent heir.*' 
There is therefore an end to the Anntu del^terandi} and 
there is no notice of this in the present edition, althongh 
the Act had come into operation before the publication 
commenced. Again, in treating of adjndication contra 
hceredUatemjaeentem^ Mr Ross loses sight entirely of the 
proTisions of the Htles to Land Act, and in doing so he 
forgets his own analysis of the Statute. Contrasting 
these, we find 

Iir THS DiCTTOffABT — In THB ANALYSTS OP THK 

" lira combined action of ooa- Txtlis TO Lahd Act, p. 15 — 
"■titotion and abjudication 
" eonira KeereditatemjaeenUmy 

" if the heir does not renounoe, "If the heir refused to re- 

" thepnrtuermustdropthead- " noance, after the combined 

** judication, and raise a eepa- " action was. bronght into 

" rateadjndicationaffainsthim. " Conrt, the oondorions of ad- 

'* The principle of this it, that '' jndication were departed 

" where the heir does not re* " from, and the action was 

" nomioe, he must be vented " dealt with simply as an ac- 

" with his ancestor's estate^ " tion of constitution. The 

" and the estate must then be " lawonthisanbjectwasclearly 

" adjudged from him.'* And '' establiah e d by the cane of 

again, " Whore, therefore, the " Brown v. Wood, January 

" heir does not renounce, it is " 28, 1851. • This defect in 

** still necessary to drop the " the law is remedied b^ the 

" adjudication contra karedi- ** present statute, and inmture 

" totem jaeetUem, and bring a " the action of constitution 

" separateadjudicationagainst ** and of adjudicatiCn may be 

" the heir." And he then re- ** combined in every case, the 

fers to the case of Brown v. ** Act dedaring that it shall 

Wood, 28th January, 1851, '* be no longer necessary to 

where it was held that " in a " raise a separate summons of 

" combined action of oonsti- *' adjudication, but that both 

" tntion and adjudication " actions may be combined 

" against an unmtered heir, " in one summons, whether 

" no decree of adjudication " the heir renounces the suo- 

" could be pronounced, in re- '^ cession or not." 
"speet that there was no re- 
" nundation by the d e fende r 
" to be heLT." 

The Analysis was published before the Dictionary, and 
it might yery reasonably be doubted, not only whether 
th^ had the same author, but whether the editor of the 
latter had heard of the Titles to Land Act, far less seen the 
** Analysis." Some time ago, a well-known French author 
was sued for a sum said to be owing by him for the writ- 
ing of a noTel which had appeared in his name, and the 
profits of which he had received. Such a case in this 
country woold be a novelty; but the recollection of what 
happened in France is forced upon us by the appearance 
of two books by the same author, the one of which shows 
BO much ignorance of the subject which the other ex- 
pounds. Suppose that such a case were to arise from 
the publication in question, and that Mr Boss had had 
no special agreement or undertaking as to the sufficiency 
of the thing supplied, the claimant might say that he 
waa "without knowledge,^* that what he had written 
" was defective or of bad quality.** But then the an- 
swer is furnished by himself. Turning to " Actio Ited- 
" hV/Uoria^ in the Dictionary, wc find it stated that this 
** was an action in the Roman law (founded on the im- 
" I^ed warrandice of the contract of sale), by which, 
" when the purchaser discovered a latent fault in the oom- 



" modity purchased, such as rendered it unfit for the pnr- 
*' pose for which it was intended, he was entitled within 
" six months to return the goods and claim repetition of 
" the price." . . . . •'By the law of Scotland, an 
'* action of this kind is admitted, where it is brought 
** immediately, that is, within a few days after the sale; 
" for if it be longer delayed, the presumption is that the 
" purchaser is satisfied." And again, '' that the law of 
" England differs from the Roman and Scotch law in 
" this respect, and that by the English law, express 
" warrandice from the seller is necessary, in order to 
** entitle the purchaser to any remedy." By this 
time we suspect he would have discovered that the 
law of Scotland was, by the Mercantile Amendment 
Act of 1856, made in this respect similar to the law of 
England, so that if he wss '• without knowledge that the 
'* same (the goods) were defective or of bad quality," he 
would not be held to have warranted the quiuity or suf- 
ficiency, unless the sale had been made for a specified or 
particular purpose. A like ignorance of the provisions 
of this Act is manifested under the title " Assignation.** 
" An assignation of moveables," we are told, " retenta 
" possessionem t. «., while the cedent himself retains posses- 
*'sion cannot prejudice his onerous creditors. iMeither 
*' will an assignation of moveables, followed hv sym- 
" bolicol delivery and an instrument of possession, but 
" without an actual change of possession, be effectual to 
*' exclude creditocs." Such was the law; but the Mer- 
cantile Amendment Act provides, ''That where goods 
" have been sold**— and an absolute assignation may be 
the form of conveyance — "but the same have not been 
" delivered to the purchaser, and have been aUowed to 
" remain in the custody of the seller, it shall not be com- 
" potent for any creditor of snch seller, after the date of 
"such sale, to attach such goods as belonging to the 
"seller by any diligence or process of law, including 
" sequestration." 

Under the same head, the aangnation of leases is 
treated of, and it is stated that the " General point 
" whether a lease can be effectually transferred with- 
" out an actual change of possession, still remains unde- 
" terminod." No notice whatever is taken of the Regis- 
tration of Incases Act, 20 and 21 Vict., cap. 26, by which 
it is provided, that a lease for thirty-one years or up- 
wards may be assigned either absolutelv or in security, 
and that the recording of the lease and the assignation 
will complete the a8signee*s right. 

All these are errors and omissions of serious importance 
quite sufficient to shake the confidence which the profes- 
sion might otherwise have had in the work as a boox of re- 
ference. In short, unless the parts to come are more abreast 
of the law as it now is, this edition of Beirs Dictionary will 
fall to be added to the long catalogue <^ works which 
owe their existence to a love of book-making, which may 
prove profitable at the outset, but in the end is sure to 
meet with its due reward. On the legal profession no 
inconddorable labour is entailed by the many changes 
to which the law is, session after session, subjected, uid 
if those who, under the jn^tenoe of lightening these 
labours, produce treatises which mislead rather than 
guide, that labour is incalculably increased. In conclu- 
sion, we would say to those "numerous correqwndenta" 
who have hastened the ap|pcarance of this firat part of 
the Dictionary, that they will now find a more profitable 
use for their pens in compiling corrigenda et addenda to 
apjpear in supplement to the work which they have been 
so impatient to receive. 

Our readers will observe, that in the present Number 
there is a Digest of English Cases. It is proposed to con- 
tinue this Digest monthly, and in OUs way to bring under 
notice the various cases decided in England Aat may be of 
service to (he profession in Scotland. 
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REPUTED OWNERSHIP. 



Reputed or apparent ownership, as a separate and 
distinct principle of law, entitling creditors to attach 
moveable property in possession of their debtors, is 
not very well known in the law of Scotland. Pro- 
fessor Bell's Commentaries is the first work in which 
the subject is distinctly treated of; and it is there 
stated and confirmed, principally upon the authority 
of English decisions. The reason is obvious. Until 
the passing of the Mercantile Law Amendment Act of 
1856, property in moveables could not be transferred 
without delivery, and this principle, together with 
the presumption flowing from possession, was found 
sufficient to determine the many questions which 
arose between the creditors of the possessor, and 
those who opposed their claims. Accordingly, on 
turning to the reported cases, it will be found that 
the miuiy decisions under the title of ''Reputed 
Ownership," maybe divided into these three classes: 
First, Cases in which the right of creditors to 
attach goods in possession of their debtor, and the 
title of a trustee in bankruptcy, were disputed (1) by 
purchasers who had not obtained delivery, (2) by 
holders of mortgages who had permitted the granter 
to remain in possession, (3) by trustees under deeds for 
behoof of creditors who had not completed their title 
by procuring delivery, and (4) by trustees or others 
who relied upon the provisions of a marriage contract. 



in which the debtor had conveyed his funiiture to or 
for behoof of his wife and family, bat had continued 
in the use of it All these cases illustiate the prindple 
that a conveyance of moveables — whether by contract 
of sale or other ways — was ineffectual without delivery. 
Second, Cases in which a question of personal respon- 
sibility only was raised and settled. As an instance, 
we have DougaU «. Marshall, (23d July, 1833,) in 
which it was found that the elder of two brothers 
was liable for the debts of the younger, on the ground 
that he had firaudulently induced the creditors to 
give him credit, as the proprietor of certain houses. 
The elder brother was the proprietor, but he had 
led the creditors to believe that his younger brother 
was the proprietor, and, therefore, on the bankruptcy 
of the latter, when he put forward his daim to the 
property, he was found liable to his brother's credi- 
tors, whom he had imposed upon. This is reported 
as a case of reputed ownership; but it was not 
an action to attach the property, and the decision 
clearly depended on another principle. There was 
no question and no doubt as to the ownership of 
the property. It could not have been made avail- 
able to the creditors by any proceeding against the 
younger brother. And, Third, Cases in which the 
doctrine of reputed ownership alone was relied upon. 
These are, (1), cases in which those who had acquired 
their rights from parties in the ostensible possession 
of the property transferred, were found entitled to re- 
tain it. As for example, Attwood v. Kinnear & Sons, 
(11th July, 1832), in which it was held that a 
conveyance of certain shares in security, by stock- 
brokers who had purchased the shares for the 
pursuer, and been allowed by him to take the 
transfers in their own names was valid : And, 
(2), cases in which creditors relied upon the re- 
puted ownership had by their debtors — and upon 
that only — ^in attempting to attach property, as 
available to them for payment of their debts. In 
Dingwall v. M'Combie, (6th June, 1822,) and Gor- 
don V. Cheyne, (5th February, 1824,) the property 
was of the same kind as in Attwood*s case. The 
bankrupts, although registered as owners, held the 
shares in reality in trust, and it was found that they 
were not attachable by their creditors. There was 
thus established a marked distinction between the 
title of a bona fde purchaser or pledgee, and the 
trustee for a general body of creditors. 

The consulted Judges, in the case of Shearer v. 
Christie, (Nov. 18,1 842,) sUted that, "reputed owner- 
ship has the effect of causing moveable property, 
that reaUy is transferred habiU mode, to be held in a 
question with creditors, as the property of the dis- 
poser, their debtor, in whose possession it had been 
allowed to remain." This deals only with the case 
of a conveyance by the owner of moveables, sa to 
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which there was no necessity for resorting to the 
doctrine at all; for where creditors were concerned, 
if deliyeiy had been given, there was no possession, 
and if not, there was no valid transference. It will 
be found that this is the test by which the greater 
number of such cases has been determined. On the 
other hand, the law is familiar with many contracts 
under which, and many honest occasions upon which, 
the possession is for a time separated from the pro- 
perty, and these will not be interfered with to benefit 
creditors. Qoods deposited or pledged, and furniture 
life-rented, do not become available to the creditors 
of the possessor. The owner may relinquish the 
possession without forfeiting his goods; and he may 
bestow a limited use of them, and retain the right to 
resume the possession, or give it to another. 

In reviewing^ then, the judgments of the Supreme 
Court, it will be seen that there has hitherto been 
little, if any, occasion to illustrate or enforce the doc- 
trine under consideration, and that, consequently, now 
that the occasion has arisen, we must look for instruc- 
tion to some other source. 

The statute already referred to makes delivery no 
longer neoessaiy to the transference of goods sold. 
So &r as regards every contract but that of sale, the 
necessity for delivery remains; but it is easy to see 
how, under colour of such a contract, another and 
totally different one may be entered into. A convey- 
ance of moveables in security may be easily accom- 
plished by an absolute assignation with a declaration 
of trust, just as in England they have ''Bills of 
Sale,'* by which goods are ''bargained, sold, and 
assigned, with a proviso for redemption." The facili- 
ties thus afforded for disposing of property and 
retaining the appearance of still having it, and of 
deceiving creditors and bestowing preferences, must 
necessarily give rise to a good deal of litigation, in 
the course of whiph the law of reputed ownership 
will fall to be examined and applied. 

"The rule," says Professor Bell,* "that every appa- 
" rent ownership of moveables which is either fraudu- 
lent, or at least careless or collusive, as not being 
necessary in the course of honest contracts, should 
" entitle the creditors of the holder to take the subject 
" as if it actually were his property, is admitted both 
" in England and Scotland, but upon different foot- 
" ings and to a different extent. In England it is the 
"mere creature of statute, in Scotland it is a rule of 
"the common law, grounded on principles of equity." 
And again.t "The rule may be stated in this proposi- 
" tion — ^that where one is unnecessarily, or by collu- 
" sion or gross negligence of the true owner, permitted 
" to give himself an appearance to the world, as if he 
were proprietor of goods and wares not belonging 
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"to himself; and this by exercising acts of owner- 
" ship, and by holding a possession seemingly uncon- 
" trolled, his creditors will be entitled to proceed 
" against the goods, as if they really belonged to hioL** 
There is thus claimed for the law of Scotland a result 
as equitable and as eaqr of attainment upon the prin- 
ciples of common law as that effected in England by 
the statute law. We have already said that the doc- 
trine of reputed ownership forms a part of our law, 
although in questions with creditors it has not been 
often applied. It has been said that we borrowed 
it,* as most likely we did, from the law of Eng- 
land, but it may be disputed whether, without ex- 
press enactment, we are entitled at once to adopt 
it, in its whole length and breadth, as a part of our 
own system. At all events we may, not unprofitably, 
see what its effects are where it has been so often 
applied. 

It is, as has been said, " the mere creature of sta- 
tute." By the 13th Eliz. c. 5, it is enacted that the 
buyer's right should be void in a question with 
creditors, where the goods had been left in pos- 
session of the seller under circumstances indicat- 
ing fraud. By the 2l8t James L, chap. 19, sec. 
11, and 6 Geo. lY., chap. 16, the assignees of a seller 
who had been allowed by the buyer to remain in pos- 
session of the goods, were entitled to keep possession. 
This has been re-enacted by the \2 k 13 Vict. c. 106, 
sec. 126, by which, " If any bankrupt, at the time he 
" becomes bankrupt, shall, by the consent and permis- 
" sion of the true owner thereof, have in his possession, 
" order, or disposition, any goods or chattels whereof 
" he was reputed owner, or whereof he had taken upon 
"himself the sale, alteration, or disposition as owner, 
" the Court shall have power to order the same to be 
"sold and disposed of for the benefit of the creditors 
" under the bankruptcy." 

To entitle the Court to deal with goods and 
chattels under this provision, three conditions must 
be fulfiUed :— 

Ist, The possession by the bankrupt must have 
continued till the time of the bankruptcy. 

2nd, He must have had possession as reputed 
owner with consent of the true owner, or have taken 
upon himself, with the owner's consent, the sale, 
alteration, or disposition thereol 

3rd, The possession must have been such as furly 
and reasonably to induce the public to believe that 
he was the owner. 

It will be observed, that it is not necessaiy, in 
order to entitle the Court to deal with the goods for 
the benefit of creditors, that the bankrupt was at any 
time the owner. It is sufficient if he had the consent 

* Lord Canningham's opinionin " Shearer v, Chriatie,'' 18th 
Not., 1842. 
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of the owner to a possessioa which tended to deceive 
the pablia Thus, furniture lent on hire to a hotel- 
keeper, and used in the coarse of his business, (^Mul- 
ItU y. OreeHy 2 Car, dc P., 382,) and barges lent to 
a coal merchant, who had his name jiainted on them, 
and used them for five or six years, {WuUon v. 
Reachy 1 ScoU^ 149>) were held to be attachable 
by the assignees, for the benefit of creditors. In both 
of these caseo,tbe plea of reputed ownership was unsuc- 
cessfully met by the answer that the public could not 
be deceived, because it was castomary to hire such 
g(K>ds, and possession was therefore no test of property. 
In Mullet£g 0086, Baron Gurney told the Jury, that 
the question was, " Whether the custom is so general 
as to induce a fair doubt and suspicion in the 
minds of persons trusting, that the goods were not 
the goods of the person in whose possession they 



were. 
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The material difference between cases in which the 
bankrupt has once been the owner, and cases where 
he has not, is as to the evidence required to establish 
the assignee's right. Justice Bayley, in delivering 
his opinion in Lingard v. MesaUer, (1 Bam, and 
Cress,, p. 308,) distinguishing between these two 
classes of cases, said, " The evidence required to esta- 
" blish reputed ownership in each of these cases is 
" different. In the former case, when it is once proved 
" that the bankrupt has been the owner, and has con- 
" tinned in the possession till the time of the act of 
'' bankruptcy, the presumption is, that he then con- 
" tinned in the possession in the character of owner, 
" and, therefore, proof of these facts is piima facie evi- 
'' dence that the bankrupt is both reputed and real 
'' owner. In the latter case, the mere possession may 
'* not of itself be sufficient to show that the bankrupt 
" was the reputed owner of them; and it may then be 
" necessary for the assignees to establish that fact by 
" other circumstancea" 

It is, however, to be kept in view, that in both 
cUisses of cases the goods must be in the possession, 
order, or disposition of the bankrupt, as reputed owner, 
with consent of the true owner, and that it must be 
shown, according to the principle laid down in the 
ease of HamUUm v. BeU, 18th November, 1854 (Da- 
senCs Common Law Reports, 1854-55, vd, 3, p, 308), 
that the bankrupt not only had possession of the 
goods, but their order and disposition, with consent of 
the true owner, unless the possession was, with the 
owner's consent, such as to deceive the pubUc. Chief 
Baron Pollock said — ''The bankrupt here had the 
<' possession of the clocks, but he had not their order 
" and disposition, and no one had a right to presume 
" them to be his from the fact of their being in his 
''shop." Baron Alderson states the reason thus — 
" If I send my property into a shop where nothing is 
" usually sold except what belongs to the proprietor 
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" of the shop, I put my property in the reputed owner- 
" ship of the shopkeeper, and the statute applies; but 
" if, as in the present case, I put my goods into a 
" shop where it is notorious that goods are put for 
" repair, and for other purposes than fur sale, the con- 
" elusion that these goods are the property of the shox>- 
" keeper is one which no reasonable person would 
" draw.*' Possession, therefore, will not infer reputed 
ownership, unless it necessarily gives rise to a presump> 
tion of ownership. In the case of Lingard, before re- 
ferred to, the possession wa^i held to establish reputed 
ownership. At the date of the bankruptcy the bankrupt 
possessed and used certain machinery. Some years 
before the bankruptcy the machinery had been seized 
under an execution at the defendant's instance. The 
sheriff and the bankrupt then assigned the same to the 
defendant, who thereafter put his initials upon each 
article, and let the whole to the bankrupt at a monthly 
rent which was paid from that time: In these 
circumstances it was held that there was no evidence 
of the notoriety of the change of property, and that 
consequently there was no evidence to go to the Jury 
that the bankrupt had ever ceased to be the reputed 
owner. An averment that, by the custom of the 
place, machinery was frequently let on hire, was 
found not to have been proved. In deciding Hamil- 
ton V. £eU, the Judges concurred in stating that the 
custom to let out machinery had become so notorious 
that Lingard's case would now be differently decided 
although it was rightly decided at the time. But 
they seem to have overiookedthe distinction betwee.i 
the cases in which the bankrupt has been at one time 
owner of the goods, and the cases in which he never 
was the real owner. It has been settled by a scries 
of decisions that a trader cannot mortgage or pledge 
his goods so as to secure them to the mortgagee or 
pledgee in case of bankruptcy, if he retains the 
possession of them uutil that happens.* And it has 
been ruled in the Court of Bankruptcy {ex parte 
Ashley, June 5, 1855,) that the registration of a Bill 
of Sale, under the Act 17 and 18 Vict, c<ip. 36, does 
not so complete the mortgagee's title as to defeat the 
right of the assignees. Commissioner Holroyd held 
that such a registration, although necessary to the 
validity of the BUI of Sale, did not make a title good 
which would have been bad before, and that the 
public were not bound to consult the register before 
relying upon the fact of posseasion. 

In as far as the law of England brings into the 
common fund to be distributed among creditors, goods 
in posseasion of the bankrupt which have at no time 
been his property, there appears to be no principle 
in our law leading to a like result Profes&or Bell 



• Arehbold'a Law of Bankruptcy, by Flather, p. 271, and 
cases there cited. 
2 
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states, that in Scotland the role of the common law 
founded on the principles of equity is the same as 
the rule in England which iB founded on statute. But 
there is no decision to give countenance to the state- 
ment that the laws are so completely similar. The 
cases of Dingwall and Gordon, when contrasted with 
cases decided in England in like circumstances, show 
that there is in this respect a direct variance be- 
tween the laws of the two countries. In several cases 
in England it was decided that shares in a joint- 
stock company held by the bankrupt in trust, but 
standing in his name, passed to the asf^ignees upon 
his bankruptcy.* Besides this, our law has been long 
familiar with many contmcts under which possession 
and property are fairly and honestly separated, and it 
has been repeatedly ruled that moveable property, 
which is not generally held on a written title, is sub- 
ject to many latent equitie8.t It has never been held 
necessai^ to estabHsh a custom to hire furniture, in 
order to entitle the owner to recover it in a question 
with the creditors of the possessor. 

It is different, however, we apprehend, where the 
bankrupt has at one time been the owner of the 
goods. By 19 and 20 Vict., c. CO, s. 1, the contract 
of sale, although not followed by delivery, prevento the 
creditors of the seller attaching the goods, ''as be- 
longing to him by any diligence or process of Jaw, 
including sequestration." There is thus taken away 
the principle upon which the rights of creditors were 
protected against latent contracts; but then it has 
always been admitted, that the doctrine of reputed 
ownership concurred with the principle, that delivery 
was necessary to effect a transference of moveables. 
And in England, where the contract of sale has all 
along had the effect now given to it in Scotland by 
statute, the doctrine of reputed ownership has been 
held to control it in favour of creditora A pur- 
chaser who needlessly allows goods to remain with 
the seller, without separation and without reasonable 
cause, is not entitled to recover them when the seller 
becomes bankrupt; far less is a mortgagee entitled to 
delivery of goods which he has left in the order and 
disposition of the bankrupt. There seems no reason 
why similar rules should not be adopted in the law 
of Scotland. 

The sole object of the Act was to assimilate the law 
of this country to that of England ; and there is no- 
thing opposed to any decision in our books, or to 
any principle of our law, in maintaining that a con- 
tract under which goods are conveyed, absolutely 
by way of sale, should have no effect in the event 
of the supervening bankruptcy of the owner prior 
to delivery, in a question with his creditors, in 

* Archbold, tU ntpra, p. 260, and cases there cited. 
+ See Lord Cimiiingh&m's opinion in Shearer v. Christie, 
18th Nov., 18 i2. 



cases in which the goods are left in the order and 
disposition of the bankrupt as owner, or an unneces- 
sary and careless possession is permitted to be main- 
tained by him, so that the public are led to believe 
that he is tlie owner. The ordinary exigencies of 
business require that a seller should sometimes be 
left in possession of goods sold, and in such cases the 
buyer is clearly entitled to the benefit of the statute; 
but where the transaction has been gone into with 
the avowed or apparent object of leaving the goods 
under the control and at the disposal of the seller, 
if the principle of reputed ownership is a part of our 
law at all, the purchaser, if he may be so called, is not 
entitled to the benefit of the Act It is not uncommon, 
we believe, since the passing of this Act, to assign 
machinery, implements, and utensils used in manu- 
factories and other works, in security of loans. The 
transaction generally assumes the form of a sale 
evidenced by an assignation. The assignation is 
qualified by a back-bond; and then the assignee 
enters into a lease with the assignor of the effects 
pretended to be sold. The possession continues as 
befora It is very generally thought that in this 
way an effectual security is obtained ; but if the cases 
which have been decided in England — ^wherethe law 
of sale has been all along what it now is in Scotland 
as regards the delivery of the goods sold — are ulti- 
mately held to be correct applications of the doctrine 
of reputed ownership which is common to the law of 
both countries, it will be found that such securities 
cannot compete with creditors when the estates of the 
grantor come to be administered under the bank- 
ruptcy statutes. 



JOINT-STOCK COMPANIES AND THE 
WESTERN BANK. 

(Continued from page 29.) 

On 8th November, 1847, Messrs Jones, Lloyd & Co. 
of London, addressed to the Chairman of the Board 
of Directors, a letter of remonstrance and warning as 
to the system previously pursued in the management 
of the Bank. After referring to some matters of 
detail, these gentlemen use in that document the fol- 
lowing remarkable language: — ^''We avail ourselves 
»of this opportunity to express our anxious wish that 
'' your Board should direct its attention to our private 
'' notes, addressed to Mr Smith from the beginning 
''of 1846 till the present time. From these yoa 
'' will learn with what earnestness and incessant repe- 
** tition we pressed upon the Managers of your concern 
"the perilous cnaracter of the course it was pursuing, 
"and the absolute necossity of a different manage- 
" ment of its cash transactions. . . . We request 
"your reference to our private correspondence, for 
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'' the parpoee of satisfyiDg your Board that we have 
** discharged our duty both by early warning, and by 
''continuous remonstrance. The present state of 
''your concern is most critical and serious; and it will 
" require on your part the most prompt^ energetic, and 
" decided measures to render the limited assistance now 
" obtained effectual for its intended purpose. . . . 
" We confess that it would have been more satisfac- 
" tory to us if the bills which we hold in account had 
" been of a more solid and unquestionable character. 
" We return to you, almost daily, unpaid bills to a 
" considerable amount, and we fear that there are a 
" great number still remaining in account, which will 
" not be regularly paid at maturity." The gentlemoi 
who at this date composed the Board of Directors 
were many of them repeatedly again elected members, 
but the bills got more numerous, and of a still more 
questionable character, and the system of re^iaoowU' 
ing, against which they were also warned, was even- 
tually alarmingly extended. Indeed, not until towards 
the close of the Bank*s career, do we find in the re- 
cords of the Board's proceedings the slightest trace of 
an inquiry into the discount business of the Bank. 
The following table is instructive in the matter of the 
discounting. 

The sums represent, in round numbers, the total 
discounts in each year, and annexed is the per centage 
of re-discounts for the same year. 

Percent. 
1847, nearly £16,000,000 4 nearly. 



1850, 
1853, 
1854, 
1855, 
1856, 
1857, 
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12,000,000 2-5 

15,000.000 11 

18,000,000 20 

20,000,000 25 

20,000,000 25 

20,000,000 25 
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Such was the ultimate result of the admonition 
and prudent advice of the first bankers in the king- 
dom. It will not easily be credited that sevend of 
the gentlemen to whom Jones, Lloyd & Co.'s letter 
was submitted for their guidance had actually seats 
at the Board of Directors during the latter years 
which exhibit so marked an extension of the impru- 
dent and dangerous system of re-discounting. 

We now contrast some of the reports by the 
Directors with the actiud state of the Bank as dis- 
coverable from the books. It may be well here to 
notice that although the Directors never did, in point 
of fact, investigate the afiairs of the Biink with anytliing 



" the Bank's affidrs, and are satisfied with the same, 
" and we do hereby declare the balance-sheet to be a 
''true, and fiiithful, and correct analysis and state- 
" meut thereof, as made out by the principal accoun- 
" taut of the Bank." Such was the docquet appended 
to the Report of June, 1848, declaring a dividend of 
eight per cent, and in which we find the following 
remarkable statement. After narrating the severe 
pressure and losses of the year, the Directors " are 
" prepared to show, that the Bank is not only in a 
" position to meet the losses which have been sus- 
" tained without any serious effort, but at the same 
" time to pay a dividend equal to that declared at 
" their last meeting." In point of fact, the dividend 
of 1848 was paid out of capital, if not the whole, at 
least a portion of it. This is apparent from the 
Bank books themselves, and was discoverable at Hie 
time. 

In June, 1853, the Directors had the "satisfaction 
" of assuring the proprietors thtat the establishment 
" never Wtis in a more sound and prosperous condi- 
" tion." In their report of this year, the first issued 
after Mr Taylor*s appointment as Manager, they in- 
form the proprietors that "this was felt by the 
" Directors to be a proper occasion to revise tlie whole 
" afain of the Bank, and to simplify and adjust some 
" of its accounts" In the balance-sheet there is brought 
out an apparent profit of ,£126,817. Tliore were 
written off as bad, during this yesvr, debts to the 
amount of £18,548. This sum was written off in 
respect of bad debts included in "sundry debtors* 
accounts." Now, among the Bank papers there exists 
a document, called " Note of balances at debit of sun- 
" dry debtors* acccmnt, and amount supposed recover- 
" able." The amount due, as appears therein, ' is 
£400,000, or thereby. The amount noted as re- 
coverable is £1 25,000. The amount irrecoverable, as 
Mr Taylor and certain others knew, was therefore, at 
the date of the report, £275,000, a sum which exceeds 
the sum written off by more than double the whole 
yearns apparent profit But this is not all. It appears 
from the Bank books and di>cumoiits,that there existed 
iiTccovcrable balances in other bitiuches of the busi- 
ness, viz. ; — Protested Bills, Ca»h Credits, Agencies, 
Deposit Accounts — amounting, with the above sum, 
to about £500,000. The true state of the Bank, then, 
iu June, 1853, as was known to the Manager, and dis- 
eovcriible by the Directors, is this : — 



approaching to care till the year 1856, yet the share- ' E^zccs-'iofasscts over liabilities, as brought 

holders and public were led to beUeve that the an- ! ^^^ ^y^^^ Dircctoi-s in their Report,... £1,765,000 

nual reports were the trae result of a careful scrutiny Irrecoverable debts, 500,000 

of the whole transactions of the concern. — ^_^-_» 

The docquet appended to the annual reports was '. Ti'uc surplus of assets over luibUities, .... £1,265,000 
generally in these or similar words : — " We, the Sub- Tliis surplus is loss than the proprietors' capital, as 
" scribers, the Ordinary Directors of the Western at date, by the sum of £235,000, or thereby. The 
" Bank of Scotland, have examined the abstract of ^ dividend ]>aid, amounted in whole to £105,000, so 
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that in June, 1853, nearly one-fourth part of the 
capital was lost, and so might it have been ascer- 
tained, and that, too, without including among the 
irrecoYerable debts the enormous sums advanced to 
the four larger firms whose failure preceded the stop- 
page of the Bank. The Directors appended to the 
Report and Balance-sheet the usual docquet certify- 
ing its accuracy. 

In the Reports for 1854, 1855, 1856, we find a 
change introduced for the first time. In all previous 
Reports, the profits were declared either simply as 
** nett profit,*' or as " nett profit under all necessary 
*' deductions." In the Reports of these three years, 
they are styled "nett profits, after payment of 
" all exjienses, and providing for had and doubtful 
** debts.** The greater portion of the sum of i500,000, 
known as bad in 1853, and an equal sum known 
t£en as at least doubtful, were not written off till 
1857. These Reports and the relative balance-sheets 
were issued with the usual docquet. We analyse 
the Report and balance of 1856. The others are 
similarly, though, perhaps, to a less degree, erroneous. 
The nett profits of 1856, after providing for bad and 
doubtful debts, is declared to amount to £166,000; 
£31,000 are carried to rest, and the remainder divided 
among the proprietors at the rate of 9 per cent, 
on their stock. The Directors justify the large divi- 
dend on the ground that they feel bound to recog- 
nise the right of existing proprietors, especially those 
possessing merely life interests, or solely dependent 
on present income, to participate in profits as they 
are made and declared from year to year. It does 
not seem to have occurred to the Board of Direc- 
tors that they were at least equally bound to recog- 
nise the correlative of that right of existing proprietors, 
namely, the obligation to bear a proportionate share 
of the losses as they were made and as they should 
have been declared from year to year. It appears 
from the balance-sheet, that the surplus of assets 
over liabilities, in June, 1856, was £1,900,000. Now, 
in addition to the sum of £500,000, known as irre- 
coverable and entered as assets from 1853 downwards, 
there had emerged hopeless debts at Paisley, and 
known as such before June, 1856, amounting to nearly 
£200,000. At least an equal sum, which a sanguine man 
might have called doubtful in 1853, had become utterly 
bad in 1856. In short, there was within reach of the 
Directors, had they sought it, in 1856, when they de- 
clared a 9 per cent dividend, evidence which none but 
the wilfully blind would reject, that from ascertained 
or undeniable losses the Bank had lost at least one- 
third of its capital. 

On the 24th of June, 1857, was issued the twenty- 
fifth and last annual Report of the Directors of the 
Bank. " While, therefore," they report, " the discoutU 
♦* and loan departments of the Bank have been very re- 



** tnuneraiive, a relatively high rate on deposits has 
"necessarily been allowed, and the profit and loss 
" account thereby materially affected.*' A dividend of 
9 per cent was, however, declared. Now, in this Report 
and a relative minute, there are two things which seem to 
indicate a want of belief by the Directors in their own 
Report. It is no longer " nett profits, after deducting ex- 
" penses and providing for bad and doubtful debts." 
The old style is reverted to, and we have simply, 
" Nett Profits.** The balance-sheet has no longer the 
absolute sanction of the solemn docquet, "We do 
" hereby declare this balance-sheet to be a true and 
" faithful, and correct statement and analysis,'* etc. 
But we find a minute of the Directors, of date the 
23d June, to the effect, that " the Directors having 
"compared the balance-sheet of the Bank's affEdrs 
" for the past year ending 27th May, 1857, with the 
"entries in the Bank ledgers, found the same to 
" agree, and accordingly signed the docquet appended 
" to the balance-sheet, in terms of the contract of 
" co-partnership of the Bank*' Such is the cautious 
minute. But it does not find its way to the public to 
temper the effect of the declaration of the dividend. 
That the true state of the affidrs of the Bank 
was at this time easily ascertainable by the Directors 
is beyond dispute. That the Bank was hopelessly in- 
solvent it is hardly necessary to state, and that some, 
if not all, who issued that flagrantly false Report, sus- 
pected how matters stood, the following fiucts place, 
we think, beyond doubt 

Early in January, 1856, the state of the Discounts 
and unsecured ovef-dralts began to occupy the^serious 
attention of the Directors, and during that month the 
Discount Ledger and Accounts appear to have under- 
gone investigation at various meetings. Explanations 
were received from the Manager, and instructions 
given to him on several occasions to effect a reduc- 
tion and permanent curtailment of the accounts of 
various parties transacting with the Bank. On 
the 4th Febi-uary they again called the Manager's 
attention to these matters, and to the state of 
over-drafts on credits and unaccepted billn, and 
open accounts without security. Throughout Feb- 
ruary and subsequent months, even up to the date 
of their labt Report, they had under their serious 
consideration all the sources of the bad and doubtful 
debts to which we have already alluded. The Credit 
Ledger was examined. Returns were ordered from 
the Branches, and the " Sundry Debtors' Account " 
carefully gone into. The Directors were thus, before 
declaring the last dividend, thoroughly awakened to 
the necessity of strict and energetic surveillance. 
They had ascertained, too, with certainty, the exis- 
tence of hopelessly bad debts to a large amount, and 
knew the quarters to which to look for more. One 
of their number thus writes to Mr Taylor in January, 
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alluding to the stoppage of a firm indebted to the Bank : 
"What makes me most uneasy is not the failure 
'itself, but the effiict of it upon the credit of other 
"firms, and one particularly of large dimensions, 
" which had your and the Directors' anxious atten- 
" tion for a long time past. You must of course see 
'< that I allude to J. M. k Co." 

The meeting to which the Report was submitted, 
was held on 24th June. On the 23d another Direc- 
tor thus addresses Mr Taylor : — *^ I hope the meet- 
"ing to-morrow may go on quietly and well, and 
" that there may bo no disagreeable questions put as 
"to the amount of our losses with the Ayrshire 
" Banking Company, and at Paisley." Unfortunately 
for many, all was tranquil These losses, amounting 
to a quarter of a million, had been previously ascer^ 
tained, and were included as available assets in the 
balance-sheet of that year. These things explain the 
cautious minute. They scarcely justified the 9 per 
cent, dividend. Wo have only to add, as a &ct, that 
several of the Directors were informed of the exis- 
tence in the Bank books, under the class " Assets," 
of many irrecoverable debts, and of the system of 
carrying these from balance-sheet to balance-sheet as 
available property. 

The scope of our papers do not require us to con- 
sider the history of the Bank subsequent to June, 
1667. 

We now address ourselves to the first general ques- 
tion proposed, viz.. What in law is the relation 
between a Director and Shareholder, what between a 
Director and the public, and what, if anything, does 
a Director guarantee by signing and publishing re- 
ports and declaring dividends? 



SHERIFF-SUBSTITUTES. 



Ix a recent Number we endeavoured to remove a 
somewhat erroneous impression entertained by the 
Sheriff-Substitutes, relative to the conditions under 
which they were entitled to retire fnnn office ; and 
wc snggested what, whether right or wrong, was a 
more dispassionate and impartial view of the question 
than could be expected from parties whose interests 
were immediately concerned, and whose amour propre 
Lid confessedly been hurt by the awkward expressions 
ill one of the Acts regulating the matter. We h«ave 
rc-cousidercd the question, and are satisfied that 
our view of the spirit and intention of the various 
statutory X)rovisions is correct, and that the object 
of the Legislature was not to hinder or prevent, 
but to encourage and fiicilitate the honourable and 
comfortable retirement into private life of public 
servants who hod meritoriously discharged their duty. 
We are glud to learn that these views have been 



adopted by several of the Sheriff-SubstituteB, who, on 
account of long service, feel that they are entitled to 
pass the rest of their days in the dignified leisure of 
private life; and, in consequence, we anticipate that 
within a few months there will be several vacancies 
in the Sheriff Courts. 

With this prospect in view, it becomes our duty, as 
an organ of the Sheriff Courts, to protest against the 
monopoly of those appointments which the Parliament 
House has hitherto enjoyed. With the greatest 
respect for the Edinburgh Bar, we think it not un- 
reasonable to hold that the local Bars could supply 
men fully as adequate to discharge the duties of 
Sheriff-Substitutes; and we submit that their right to 
these appointments is more in accordance with the 
ordinary principles on which promotion in general is 
conferred. 

We admit, of course, that the public advantage is 
the paramount consideration; but we think it not 
difficult of proof that in this point of view the claims 
of provincial Lawyers are superior to those of Ad- 
vocates, for it is notorious that it is only junior 
Counsel, barely above three years* standing, or Advo- 
cates who have failed to get business in the Parliament 
House, who will accept of Sheriff-Substituteships. 

To those who know what a very comfortable thing 
the office of Sheriff-Substitute is, this may appear an 
extraordinary assertion. To most men a minimum 
income of £500 a-year, paid quarterly, with no exces- 
sive degree of labour, a very dignified position in 
society, and a substantial retiring pension, wiU appear 
to be one of the most enticing prospects in life. But 
the Edinburgh Bar are not of this opinion, and it is 
not difficult to discover the reason; for, besides the 
ordinary reward of professional employment, which 
no Advocate of ambition, and who has not discovered 
that his abilities are under mediocrity, will willingly 
abandon, there are a great number of most substantial 
prizes, which the fortunate wearers of wigs may rea- 
sonably aspire to, and which are all more desirable 
than Sheriff-Substituteshipa. 

Not to mention the Bench, and the appointments 
under the Crown, which very few young Advocates 
think beyond their reach, there are the Sheriff Priu- 
eipalships for all the counties in Scotland — offices 
which combine the delightful conditions of a trifling 
amount of work and a considerable salary, and which, 
so far from obstructing success in general business, 
in reality facilitate it. Then there are the Clerkships 
of Session, desirable .appointments of £1000 a-year 
each, entailing one hour s work {>er day for six months 
in the year; there are all the different Boards, Com- 
missions, etc., to be supplied with secretaries. Besides, 
colonial Judgeships are open to Advocates, although 
they do not know a word of the language of the coun- 
try, and have to learn its laws afber they are appointed 
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to administer them. No wonder, with sach a 
mass of patronage, that it is not the deverest, 
not even the tolerably clever — ^not the most success- 
ful, not even the tolerably successful members, of the 
Bar who will accept the office of Sheriff-Substitute. 
Of course there are exceptional cases, where Sheriff- 
Substituteships are selected as affording literary leisure 
and the opportunity of cultivating tastes and pursuits 
which could not be followed amidst the eager con- 
tention of the Bar, or where, through want of means, 
an Advocate grasps at a Substituteship as a compe- 
tency and a certainty; but these motives are not 
such as should be appealed to if the object were to 
secure able lawyers as Judges. 

On the other hand, there are but few of the offidal 
good things of this life open to the provincial prac- 
titioners, and there are certainly none so attractive 
as the office of Sheriff-Substitute. Hitherto very few 
have been fortunate enough to attain to that dignity. 
The resources, or, perhaps more correctly, the neces- 
sities of the Parliament House, have been too great. 
The Edinburgh Bar, notwithstanding its more valu- 
able prizes, has always a host of candidates for every 
vacant office; and practically the local Bars have 
been excluded from the only judicial office for which 
their members are eligible. We maintain that the 
office and the profession have alike suffisred from this. 
The office — ^because experience and ability have not 
been required from those who aspired to it; and the 
profession — because what would otherwise have 
formed a strong incentive to progress on the part of 
the provincial practitioner has been taken away. It 
is beyond dispute that the office itself is generally 
filled by young advocates, who, with influence and 
education, have failed to acquire a decent practice; 
and although it is not to bo denied th<at in the course 
of time such men may come to discharge the duties 
of the office satisfactorily, the first years of their 
Judgeship are often too distinctly marked by igno- 
rance of practical details and of mercantile usages, 
and a want of business habits, which seriously de- 
tract from the usefulness of the local tribunal. The 
other result to which wc have referred is more of a 
negative character. But it is unquestionably true 
that under another system the provincial practitioner 
would have a stronger motive than any nov> held out 
to him, to labour diligently and perseveringiy in his 
profession, and to maintain its integrity. 



MANDATE Oil AGENCY. 



The Law of Mandate or Agency has long formed an 
important brunch of the raunici})al law of commercial 
states. It is most intimately connected with all the 
leading de^iartmcnts of commercLol and maritime 



jurisprudence^ and deserves the most careful con- 
sideration. 

While considering the law of mandate or agency as 
more particularly developed in the law of Scotland, 
it is necessary to keep in view the diversities in the 
law of other nations, arising from the peculiar cus- 
toms and relations of independent states, and the 
genius of each particular nation. 

In the Boman law, the contract of mandate was 
gratuitous, being grounded entirely on personal con- 
siderations of friendship, and it has been treated in 
that light by our early institutional writers. But 
this contract has, in modem practice, been almost 
entirely superseded by the contract of agency or 
factory, which is undertaken in consideration of hire 
or reward for services rendered, and is of a more 
onerous and useful character than the other. The 
modem contract, indeed, is more properly referable 
to locatio operarum than to mandate, or perhaps it 
may be viewed as combining the essential qualities 
of both. 

The scanty references to the contract of agency are 
collected by our early institutional writers under the 
general head of ** Mandate," while in our modem 
Scottish practice, and in the works of English and 
American Jurists, it is discussed under the title of 
** Principal and Agent" The reciprocal duties and 
obligations which this contract imposes on the par- 
ties to it — ^the rights and powers which it confers — 
and the im{k)rtant relations which it creates with 
third parties, ought to be accurately as well as gene- 
rally understood. 

I. — CONSTITUTION OP AGENCY. 

According to the Roman law, mandate was that 
contract by which one party employed another to 
transcoct his aflliir.s, or any branch of them, without 
hire or remuneration. It was reckoned among the 
consensual contracts, and (>crfcctcd by the «icceptai)(!c 
of the mandatory. This gratuitous contract is now 
rarely met with in practice, and we pass on to the 
constitution of that which h<as been substituted in its 
room, the more onerous and important modem con- 
tract of mandate or agency. 

In mercantile agency there is a great variety of 
ways in which one party may invest another with 
authority to act for him, w^hcthcr that be of a goncrnl 
or limited dcscri[)tion. Besides the occasional autho- 
rity by procuration to draw or accept bills of exchange*, 
the charge given to a clerk or m.anagcr to conduct the 
general business of a shop, which is called insfitorial 
power; the extensive trust given to shipmasters, 
called exercitorial i^owcr ; and the |)ower8 of fact(»rs, 
agents, and brokers, are all comprehended under this 
contract. 

It has been stated as a general maxim of law, sub- 
ject only to a few exceptions, that whatever a man, 
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8ui juris, may do of himself he may do by another; 
and as a correlative of the maxim, that what is done 
by another is to be deemed as done by the party 
himsell Qui facU per alium, per seipmm faeere 
videiur. The party, then, in that position, who con- 
fides to another the management of some basiness to 
be transacted in his name, or for his behoof, is com- 
monly called the principal, conditttent, or employer; 
and the party so employed is described as agejU, 
factor, attorney, or delegate of the principal And the 
relation thus created is termed agency. 

Agency is founded upon a contract, either ex- 
press or implied. The authority of the agent may be 
created by writing or verbal commission; and, for the 
ordinary purposes of commerce, it is now well esta- 
blished that the latter mode is sufficient. In the 
management of the afiairs of foreigners, especially 
where there is occasion to discharge debts and receive 
money, or to carry on judicial proceedings, a formal 
deed, called a power of attorney, is the proper evi- 
dence of authority. This deed usually confers upon 
the factor ample powers of a discretionary character, 
whereby he is enabled to exercise his own judgment 
fi-eely and without restraint It empowers him, in 
short, to represent the principal fully, and to act as 
the latter might have done, if personally present. 
In all important agencies, a power of attorney should 
constantly be granted; but factors and other agents 
are generally appointed, in mercantile afl^irs by letter 
merely, by means of which parties are frequently 
invested with the most extensive powers. 

Agency may also be inferred from the relation of 
parties, the nature of the employment, and other cir- 
cumstances, without proof of any express appoint- 
ment To constitute the contract, it is quite suffi- 
cient that there be satisfactory evidence of the fact 
that the principal employed the agent, and that the 
agout undertook the commission. If the powers 
conferred are special, they form the limits of the 
agent's authority. But if, on the other hand, these 
are general, they will receive a libera] construction 
according to the pressure of circumstances, the neces- 
sities of the occasion, and the ordinary usages of 
trade. 

Where the principal, in the full knowledge of all the 
facts, adopts or acquiesces in the acts done under an 
assumed agency, any after attempt on his part to repu- 
diate or impeach them, under pretence that they were 
done without authority, or even contrary to instruc- 
tions, will not be attended with success. When the 
principal has been made aware of the transactions 
that have taken place, he must notify his dissent 
within a reasonable time; and if he fail to do so, his 
assent and concurrence will fairly be presumed, and 
the transactions thus be ratified and confirmed. Sem- 
per qui non prohibit pro 9e interifenU^ mandare ere- 



ditur. An interesting and instructive case is stated 
by Emerigon in his Traiti de$ Atsuraneet, Tome 1, 
p. U4. 

The implied authority, arising from employment, 
continues after the agency has ceased, unless the par- 
ties giving credit to either may be presumed to have 
received notice of the change, or, from length of time, 
or other circumstances, ought not to have inferred 
its continuance. Mr Chitty has suggested, in his 
able Treatise on Bills, that in the case of a mercantile 
agent, it will be prudent to give notice in the Giottte^ 
and by cireulars, of the determination of his employ- 
ment 

In the course of mercantile dealings, goods are 
frequently entrusted to the care of general agents, or 
sent to public warehouses, and their disposal com- 
mitted to brokenL In such cases an agency ia con- 
stituted without writing of any kind. It is a very 
common arrangement in trade thus to consign goods 
to a likely market, getting perhaps an advance of 
money on them, or being allowed to draw bills on 
the faith of the consignment In these circumstances, 
a mandate is implied empowering the consignee to 
sell the goods at such price and time as he shall 
judge to be most beneficial or expedient, (O^Beilly, 
9th June, 1821, 1 Sh,, 60), and if the consignee has 
made advances on the goods, or accepted bills, his 
mandate to sell is held to subsist, and to be assignable 
till he is either reimbursed .or relieved. {Broughton^ 
I7th December, 1814, F. C. ; GiUiet, lOth June, 1828, 
4 Sh., 939.) 

Mercantile agents, as before remarked, have fre- 
quently authority conferred on them by the force of 
mere implication; and this for the most part is 
grounded on the sanction given by the employer to 
credit raised by a person acting in his name. Take 
the case of a servant, for example. If he has been 
allowed by his master to buy upon credit, the latter 
will be held responsible for what is bought by that 
servant, though — as it may happen in particular in- 
stances — ^without his authority. In one case the 
rule was laid down by Lord Chief-Justice Holt as 
follows : — If a man send his servant with ready money 
to buy goods, and the servant buy upon a-edit, the 
master is not chargeable. But if the servant usually 
buy for the m<i8ter upon tick, and the servant buy 
some things without the master's order, yet if the 
master were trusted by the trader, he is liable. But 
without any previous dealing upon credit, sanctioned 
by the master, a shopkeeper or other party who trusts 
a servant does so at his peril. The master could 
only be held accountable for so much of the goods as 
were used by him, and not even for that, if he can 
show that the servant received money previously to 
pay for it These salutary rules, which hold in the 
case of a servant, will be found equally applicable to 



42 



THE SCOTTISH LAW JOURNAL. 



[F^,, 1850. 



that of an agent. Whether the whole drcnmstances 
be sufficient to warrant the inference of such an 
authority, it rests with the Jury to decide. {Vide 
PdUy^s TrecUiae an the Law of Principal and Agent. 
Lloyd's Edition, pp. 162-167.) 

When one becomes a party to a bill or note by the 
subscription of his agent, he is said to act hy procura- 
tion. Such procuration, though most regularly con- 
stituted by a written power of attorney or letter of 
procuration, may also be proved by circumstances in- 
ferring acquiescence and implied authority in the 
particular instance; or it may be presumed from acts 
of recognition in previous cases. This doctrine, con- 
trary to our former practice in Scotland, was first 
established by a decision of the House of Lords, as 
being conformable to the mercantile law of Enghmd, 
in the case of Davidson, 4th July, 1815. (3 Dou^t 
App,, 218.) Li that complicated case, the point 
worthy of attention may be found in the following 
passages of Lord Eldon*s judgment : — ** That a greater 
^ error here occurred than he ever remembered to 
" have met with, if the commercial law was the same 
" in England and in Scotland, viz., that an indorsa- 
" tion per procuration requires a special mandate.** 
His opinion was that no such thing was absolutely 
necessary; "for if, from the general nature of the 
" acts permitted to be done, the law would infer an 
'' authority, the law would say that such an authority 
" might exist without a special mandate, and that an 
'' indorsement per procuration might be good though 
" there was no such mandate.** 

A delegation of power is conferred by presumption 
of law when one places another at the head of an 
establishment; and the principal is held to bind him- 
self in such circumstances by the dealings of his sub- 
stitute. The maxim of law here applies with full 
force, Qui facit per alium, facit per se. A few 
examples may be given in which this delegated autho- 
rity is presumed. 

1. Praepoaitura. — ^Where a wife is by her husband 
praepogita negotiis — that is to say, entrusted with the 
management either of his afiairs generally, or of any 
particular branch of business — all the engagements 
which she forms in the legitimate exercise of her 
praepoBttura are effectual against the husband. A 
praepoaUura may be constituted not only in a formal 
way by writing, but also tacitly by the wife*s being 
in use, for a tract of time together, to act for her 
husband, while he either approves of it by fulfilling 
her engagements, or at least being in the full know- 
ledge thereof, connives at the agency. ^Erde, Prin., 
1, 6, 15.) Certain departments of domestic economy 
naturally fall within the scope of the wife's manage- 
ment, and her power is held to exist either by tacit 
or express delegation from the husband. A wife, 
while she remains in family with her husband, is 



considered as praeponta negotiis domesticis, and em- 
powered, as if by mandate, to bind the husband for 
proper furnishings to the family, for the price whereof 
he is liable though they should be misapplied, or 
though he should have given her money to provide 
them elsewhere. (Jtobertton, 22d May, 1801 ; Hume*8 
Reports, 208.) But this presumed authority does not 
extend to transactions unconnected with the ordinary 
management of the family. The presumption of 
praepositura can only be removed by the use of inhi- 
bition at the husbaud*s instance; but such a painful 
diligence is seldom resorted to except in cases of 
extreme necessity. 

2. Exercitor. — One in the command of a ship has 
the sole direction of its course and conduct^ and as 
the agent for the owners, has an implied power to 
bind them for expenditure in fitting out, victualling, 
and manning the ship. But though the shipowners 
are held to have entrusted their master with ample 
powers in regard to the management of the vessel, he 
is not entitled to alter or vary any contract rela- 
tive to the vessel into which they may have entered. 
(Scrimgeour, 2d March, 1769.) 

(To be Continued,) 



THE LATE MR SHERIFF STEELE. 



We think it is due to the members of the legal pro- 
fession, with many of whom Mr Steele was on intimate 
terms, and to all of whom he was well known, to give 
a short sketch of his professional career. As every 
one knows, Mr Steele was trained under the late Mr 
Hugh M'Lachlan — a man of somewhat rough and 
uncouth manners, but one of the soundest lawyers of 
his day. At that time the junior members of Faculty 
had not been compelled to trust so much to them- 
selves in matters of difficulty as the recent changes in 
the mode of pleading have necessitated, and Mr 
M'Lachlan, the late Mr Patrick Murray, our present 
venerable Dean of Faculty, and others of like stand- 
ing, were often troubled, and we doubt not sometimes 
annoyed, by their junior brethren craving advice and 
opinions from them. Advice, however, was never 
withheld, or grudgingly given, although we recollect 
an exceptional case, where a respected friend, now no 
more, having consulted Mr Murray on some phin 
point of law, got the sarcastic advice to'' read Erskine.*' 
Mr M'Lachlan had an extensive practice both in Con- 
veyancing and Court business, and Mr Steele had thus 
the best opportunity of acquiring, not only a know- 
ledge of the theory, but also of the practice of law. 
Mr M'Lachlan early discovered his talents, and en- 
trusted in a great measure to him the management of 
his Court business. In these days the mode of pro- 
cedure in Court was very different from what it is 
now. Clerks or apprentices were allowed to appear 
and make all sort of statements before the Judge, 
and a very sorcy appearance they often made. The 
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man, or as it often was the boy, who made the boldest 
statement and stack most finnly to it^ generally carried 
the day in the various discussions as to circumduc- 
tion and other points of incidental procedure, which 
occupied a large portion of the sittings of the Court ; 
and when we recall to memory the able, amiable, and 
gentlemanly lawyer who presided over the Burgh 
Court, then the great forum of litigation, we feel 
sometiiing like a blush of shame at the part we have 
sometimes taken in these unseemly contentions. When 
we look now on our local Bar, and the way in which 
its business is conducted, we often wonder how it was 
that in our earlier days the evils of the system of 
judiciai procedure were not sooner discovered and 
remedied. We are no advocates for mere formalism, 
but, looking to the extent and importance of the cases 
before our Courts, we hail with satisfaction the rule, 
now made imperative by our Sheriffs, that no one but 
a member of Faculty is allowed to address them. We 
have seen and noted the advantage thence arising both 
to the litigants and the profession. Cases are now 
diacussed with an intelligence and ability which can 
scarcely be surpassed elsewhere, while a tone of cour- 
tesy and gentlemanly feeling pervades the members 
of the Bar, which is refreshing to us, who are only 
occasionally brought into contact with them, and aU 
the more striking by contrasting with the present the 
times of which we have been speaking. 

In those days Mr Steele was not behind the other 
juniors in zeal and occasional lack of discretion, but 
his great talent was even then manifest. Mr M'Lachlan 
showed his appreciation of it by assuming him as a 
partner soon after his indenture expired. Mr Steele 
was now fairly launched on professional life, and with 
his admirable talents few men had a better prospect 
of success. Well read, both in literature and in law, 
and with a memory retentive beyond that of any man 
we ever knew, had he steadily adhered to his chamber 
practice he might have been, in a pecuniary point of 
view, on a par with any of his brethren who have in 
that respect been mure fortunate. He was constitu- 
tionally, however, of a combative disposition, and 
nothing rejoiced him so much as an opportunity for a 
keen intellectual contest with a professional brother, 
and the abler his opponent was the better was 
he pleased. He was not very particular as to the 
kind of case he undertook, and he had pet cases, some- 
times of a trashy enough description, into which he 
threw his whole heart and soul, to the neglect of others 
of a more important nature. From the immense ex- 
tent of his Court business, he was seldom without a 
dozen Court captions hanging over him to force the 
return of processes. When fairly driven to the wall 
by the officer insisting either for the process or his 
person, we have known him again and again to dictate 
off-hand an important paper, and seldom was it found 
defective. It will be kept in mind that Qur present 
strict forms of judicial procedure did not then exist. 
On one pretence or another all sorts of papers — An- 
swers, Beplies, Duplies, Triplies, Qaadruplies, and 
even Quintuplies, not to speuk of Minutes without 
end, were freely imported into a process; and we 
have a lively recollection of a case in which we ulti- 
mately came to be concerned, which commenced in 
1813 and lasted till 1830, in which the Sheriff-Depute 



for the time regularly relieved it of its superfluous 
load whenever it came before him on appeal 

Soon after Mr Steele entered the Faculty (in the 
year 1829) a society was instituted — ^if society it could 
be called, for it had neither rules nor regulations— 
among certain of the junior members of Faculty, of 
whom Mr Steele was ona Its constitution was of 
the simplest kind, the members agreeing to meet on 
an evening once a week, to talk over the points of 
difficulty that occurred to them in actual practice, and 
to get the benefit of each other's views and experience. 
It is with a mixed feeling of pleasure and sadness that 
we recall these meetings to our memory. Many 
changes have since occurred, but we feel that wa 
are indebted to them, not only for much social 
intercourse, but for real knowledge of our profes- 
sion. There was no discussion of abstract prin- 
ciples unconnected with real practice, and nothing in 
the way of speechifying; but each member in succes- 
sion stated his doubts and difficulties, which were 
fully discussed ; and we have reason to believe that 
litigations were thereby often avoided which might 
otherwise have been advised. In these discussions 
Mr Steele took a prominent part His knowledge of 
law was extensive, but above all, his memory was so 
retentive that he could refer his brethren not only to 
decisions but to the particular pages of the Beports 
where they would be found, ^e society existed for 
a good many years, but most of the members having 
married, itsstated meetings were discontinued, although 
for years private social meetings were occasionally 
held in the houses of the different members. Alas! 
many of these valued friends are now gone, but there 
still survive Mr Bobert Jamieson, Mr Nicolson, Mr 
Lamond, Mr Towers, Mr Hamilton, Mr Knox, Mr 
Kennedy, now Chief Justice at Demerara, Mr William 
Brown, junior, Mr John Harry Brown, and Mr 
Thomson. 

After the Sheriff Court Act was passed, by which 
oral pleading was substituted for written debates, Mr 
Steele devoted himself almost exclusively to Court 
practice, and became the acknowledged leader of the 
local Bax. With his knowledge of law and minute 
acquaintance with practice, he was at all times a for- 
midable opponent He had great fluency of language, 
and at the same time a vigorous and emphatic manner 
of stating his case. He was not, however, according 
to our view, at all times a judicious adviser. Not 
that we would insinuate for a moment that he en- 
couraged litigation for the sake of pcraonal emolument, 
for it is well known that no man in the profession was 
more indifferent, we may say careless, in the matter 
of accounts, and we have reason to believe that he 
thereby lost thousands of pounds. The constitution 
of his mind, however, was such that he identified him- 
self with his client, and was too apt to enter into the 
client's feelings and prejudices without that calm 
judicial discrimination which is such a valuable quali- 
fication in a professional man. When at the Bar, Mr 
Steele was popular with his brethren, and although 
occasions were not wanting which led to acrimonious 
discussions, no ill feeling remained. It was, indeed, 
one of his characteristics that while he would fight day 
by day with a professional brother, sometimes, as wo 
thought, with undue keenness, nothing delighted him 
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more than to spend the evenings of these days in social 
intercoorse with his oppiment. An instance of this 
occurs to us, in the case of a clergyman in the north 
country, who was libelled by the Presbyteiy for some 
clerical delinquency, in which Mr Steele was retained 
for the accnseid. We would be afraid to specify the 
weeks, we may say months, during which the investi- 
gation lasted, and as the meetings of Presbytery were 
held at Dunkeld, the professional sacrifices Mr Steele 
made in conducting mch a case may ea«ay be under- 
stood. His legal opponent, a north country practi- 
tioner, was a fit match for him, and day by day the 
reverend brethren were puzzled by the skiUTul tactics 
and legal acumen of the Bar. The sederunt for the 
day being dosed, the two legal gladiators were in use 
to leave the CJourt arm in arm to spend the evening 
together, and to return the following morning to re- 
sume the combat, to the great astonishment of the 
reverend brethren, who could not understand how two 
men who fought all day should frateruise all night. 
As an instance of Mr Steele's physical endurance, we 
may mention that, in finally addressing the Court in 
that case, he spoke for upwards of six hours without 
intermission. 

An additional Sheriff-Substitute for Lanarkshire, at 
Glasgow, having been resolved on in the year 1855, 
Shenff Alison, with great propriety, as it appears to 
us, appointed Mr Steele to the office. His appoint- 
ment was viewed with much satis&ction by the pro- 
fession, not only because of Mr Steele's fitness, but as 
a mark of the Sheriffs estimation of the qualifications 
of his own Bar. In token of their appreciation of the 
appointment, Mr Steele was entertained at a public 
dinner by the profession, the Dean of Faculty presid- 
ing. Mr Steele brought with him to the Bendi many 
qualifications for a good Judg& He had knowledge 
both of the theory and practice of law; but we 
cannot say that as a Judge he wasfaultles& He was 
strictly upright and anxious to be impartial, but he 
carried with him to the Bench, to some extent, the 
failings which he had at the Bar. He was apt some- 
times to form hasty impressions, and these once 
formed it was difficult to dislodge from his mind. His 
quickness of perception was so great that in the out- 
set of the case he thought he saw where the point lay, 
and he was generally correct; but having taken up a 
view, he had a tendency to merge the Judge into the 
Advocate, while aU the time he conscientiously be- 
lieved he was furthering the ends of justice. The pe- 
culiar constitution of his mind was strongly manifested 
in the lengthened notes which he often appended to 
his Interlocutors. Many of these rather resembled 
minutes of debate, than the expression of judicial 
views. They were sometimes loose in their structure, 
but all of them displayed great research both into the 
text writers and decisions bearing on the points in- 
volved. We cannot help thinking that Mr Steele's 
promotion to the Bench had, humanly speaking, some 
effect in shortening his days. He had all his life been 
a man of restless activity, often travelling on profes- 
sional business, and we can easily suppose that the 
unintermitting sedentary habits and fagging work to 
which his office subjected him, told injuriously upon 
a constitution naturally vigorous. Now that he is 
gone^ we feel assured that we speak what the profes- 



sion feel, when we say that his loss is lamented, and 
that his memory, as an able practitioner and efficient, 
conscientious Judge, will long be retained by his 
brethren. We have purposely abstained from saying 
anything as to his non-professional talents, or the 
many estimable qualities which distinguished him in 
private and social life. These have already been 
adverted to through other channels; but we cannot 
dose these few hurried remarks without saying, that 
we knew few men who had a warmer heart, and 
with whom we have had more pleasant intercourse. 
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{To the Editor of the Scottish Law Journal and Sheriff 

Court Record,) 

Edinbugh, 19tii Jantiaiy, 1859. 

Sm, — ^We have had our attention called to a Review, 
whidi appeared in the Scffttish Law Journal and 
Sheriff Court Becord for January, of Bell's Law 
Dictionary, by Mr Boss, the first part of which appeared 
a few weeks ago. 

In noticing this work, the reviewer complains that 
Mr Boss takes no notice in the Dictionary of the 
changes effected by the Titles to Land Act; which he 
shows he could not be ignorant o^ as he had 
published previously an Analysis of it. 

In explanation of tins, we beg to say that a con- 
siderable portion of the Dictionary, including the part 
now published, was printed off before the passing of 
the 'ntles to Land Act, and also before the passing 
of the Begistration of Leases Act This of course is 
to be regretted, but opportunities under other heads 
in the Dictionary will occur of pointing out these 
alterations, or they may be embodied under the head 
^* Addenda et Corrigenda^ as was done in the previous 
edition. 

In publishing such a work as Bell's Law Dictionary, 
embracing every department of the Law of Scotland, 
we can hardly expect that during the time it is 
passing through the press, no change in the Law by 
new Legislation should take place. Tour readers, 
however, may rest assured that no effort will be 
awanting to render the work in question worthy of 
the reputation it has hitherto hdd. 



We are, 



Sib, 



Your obedient Servants, 

Bell k Bbadfute. 
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The " ScotHah Law Journal'^ will he puhlithed in the 
first week of each monih,^ Price One ShUUtig, post free. 

The Editors are desirous that the Journal shotdd contain 
the Reports of all Cases decided in the various Sheriff 
Courts in Scotland involving points useful or interesting to 
the Profession^ and would therefore solicit a Report 
from either of the Agents in each such case, or from the 
Sheriff. It will he necessary to have the Report signed 
by one of the Agents or the Sheriff, to ensure iU correct- 
ness, except in those cases where the party reporting is 
known personally to the Editors. 

The Editors wiU take no notice of anonymous communi- 
cations, and win not hold themselves hound to return articles 
or communications not found suitable. 

Advertisements can he received till the evening of the 
2Sd of each month. All communications to he addressed 
to the Editors, care of the Ptihlishers. 

Any error or delay occurring in the transmission of this 
Journal to Subscribers, should he immediately communi- 
rated to tlie Publishers. 



Wlgt 3t(ttih\ Jab ^autud, 

SHERIFF COURT RECORD. 



GLASGOW, MARCH, 1859. 



JUSTICE OF PEACE COUBT& 



HowJSVXB woU adapted the Justice of Peace Court 
may have been to the conditiou of society aud the 
exigencies of the times in which it was in- 
stituted^ it is now apparent that it has served its 
day, and that it is altogether unfitted to discharge 
the important judicial duties which the legisktion of 
the last fifty years has thrown upon it We can well 
understand that during the seventeenth and eighteenth 
centuries, the Justice of Peace Court may have been 
a valuable institution, and the Justice of the Peace a 
useful and necessary magistrate. But times have 
changed. The days of "penny weddings" have 
passed away ; shearers* wages cannot now be fixed by 
any rule, except that of demand and supply ; it is now 
too late to enforce by civil authority the censures of 
the Church * and the public peace can bo preserved 
without a Justice or his constable. Although nearly 
all the evils which the Justice was originally appointed 
to prevent have ceased to disturb the country, and 
very few of the offences of which he was entitled to 
take cognisance are now regarded as criminal, still the 
Court has not only continued to exist, but has received 
from each succeeding Parliament an extended jurisdic- 
tion. Indeed, the questions which are now submitted 
for determinntion to the Justice of Peace Court, are as 
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different in character and number from those it was 
instituted to try, as can well be imagined. The re- 
pression of village brawls, and the punishment of 
drunken farm servants, which must at one time have 
afforded the principal occasions for the display of his 
judicial sagacity, form now a scarcely appreciable 
branch of the manifold duties of a Justice of the 
Peace. 

We shall not attempt either to sketch the history 
or to detail the jurisdiction of the Justice of Peace 
Court, but will merely refer to some of the more im- 
portant questions which come before it, and to the 
manner in which these questions are considered and 
disposed o£ We do not intend to suggest any 
alterations in its system of procedure, nor any re- 
form in its mode of dispensing justice. The only 
reform of which it seems to us to be susceptible, is 
a total and immediate abolition. 

In the first place, the Justice of Peace Court takes 
cognisance of all offences against the revenue laws. 
In prosecutions for these offences, the ordinary forms 
of judicial procedure are dispensed with, and in some 
of them the ordinary rules of evidence are modified by 
statute. The process is as summary as the conviction 
is certain. The amount of the fine which follows a 
conviction is in many cases practically unlimited, and 
default of payment subjects the offender to imprison- 
ment during Her ]Majesty*s ple«asure, or in other 
words, to imprisonment for life; and yet this juris- 
diction is exercised by an unpaid, unedii orated, and 
irresponsible magistracy ; aud a trial which involves 
so seriously the reputation and the liberty of their 
fellow-citizens, is conducted by two gentlemen, who 
may be highly respectable in private life, who may 
be perfectly well acquainted with the rotation of 
crops and the management of farms, who may be 
Ictirned in the secrets of the iron trade, and versed 
in the mysteries of cotton broking, but who may be, 
aud not unfroqucntly arc, as ignorant of the rules of 
judicial procedure, and less able to analyse evidencCi 
thau the constable who executes their warrant. 

Again, the Justices have jurisdiction under the 
Act 4 Goo. IV. cap. 34, which regulates the en- 
forcement of contracts of service. The i)rovisions 
of this Act are very stringent, and the punishment 
prescribed for a servmit's breach of an engagement is 
very severe ; aud yet all cjises under it may be tried 
before one Justice uf the Peace. Although we do not 
believe that in a nuiltituilo of such councillors there 
is much wisdom, still the ri-jk of an erroneous judg- 
ment being pronounced is less when there are two 
or more Judges on the Bench than when there is 
only one. But the Legislature has here thought 
proper to confer on an unpaid magistrate a summary 
jurisdiction, more extensive and important than that 
of the Slii'riff. It hiis given power to a Justice of 
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the Peace, on the oomplaiDt of a master (who may 
be engaged in the same trade with himself, and the 
punishment of whose servant will intimidate his own) 
to send to prison for three months with hard labour — 
or, in other words, to degrade and ruin — a mechanic 
or an apprentice, who may be equal to the Justice 
in respectability, and is ofttn superior to him in in- 
telligence. 

The power to grant licenses for the sale of spirits 
without burgh, and to review, iu Quarter Sessions, 
the decisions of the licensing magistrates, is also an 
important branch of the jurisdiction of the Justices, 
and one, with the exercise of which tlio public is 
most familiar. Cases of this description scldoui in- 
volve any point of law, and it might reasonably be 
expected that if Justices of the Peace were fit for 
anything judicial, they would be able to determine 
whether or not, in a given ciise, a license should or 
should not be granted. But even here their Court 
has proved a failure. It is impossible for any one to 
predict whether a license will be granted or refused 
in a particular ease, the result depending apparently 
more on the pre-conceived opinions of the gentlemen 
who are presiding at the time, than upon any regu- 
lating principle. The Courts fluctuate from their 
commencement to their close. At one period of 
the sitting there may be fifteen or twenty Justices 
[)resent, at another eight or ten. The number, iu 
short, depends ujwu the activity of those who in- 
terest themselves in the great question as to the moral 
or immoral influences of a particular trade. In a 
Court so irregular, it not unfrequently happens that 
iu one case a license is granted at the commencement 
of the sitting, under certain drcumstances, while it is 
refused in another case, imder similar circumstances, 
towards the condusioiu To show that this is 
no fanciful statement, we might give many in- 
stances which have come under our own notice. 
For example, a renewal of license was refused to 
parties who had been once convicted of a breach 
of their certificates, while, in the same Court, a re- 
newal was granted to parties against whom there 
were two convictions for precisely the same offence; 
and in a few cases a renewal of license was refused 
although there had been no conviction or even com- 
plaint, so that the applicants iu the last case were 
placed in a worse position than parties against whom 
there were two convictions. We might multiply il- 
lustrations of the capricious irregularity of the Licen- 
sing Court, but these will sullice. Altogether, its 
decisions are most unsatisfactory, alike to the unfor- 
tunate applicants and to the agents whose business 
leads them to be present. 

We do not intend to enter more fully into the 
question of the Justice of Peace jurisdiction, as the 
branches of it we Ihive noticed arc sulficient for our 



present purpose, but we shall very briefly inquire 
who are the parties who exercise this jurisdiction, 
and how far they are qualified to do so. Dr Boyd 
remarks, page 3, in reference to this oflSce, "That 
" when exercised by a wise and enlightened Jndge, 
" acquainted at the same time with the extent and 
" limits of the jurisdiction, the office may be pro- 
"nounced one of the most beneficial institutions 
" which lawyers have invented for mankind.'' We do 
not know whether such Judges ever held the office, but 
there are not many in office now. Mr Hutcheson says 
" That this magistracy may either be productive of 
" much good or of much evil to the community, just 
" as those who cxerdse it possess or not the qualifica- 
" tions necessary for the able, active, and independent 
" discharge of its various duties, and particularly for 
** the safe, prudent, and upright employment of that 
" discretionary power which in so nuiny instances is 
" entrusted to him." No one will hesitate to en- 
dorse Mr Hutcheson's proposition, which amounts 
simply to this, that if a good Judge be appointed a 
Justice of the Peace, his m:igistracy will be produc- 
tive of good. But this has rarely happened, at least 
in later times. 

There is no educational test required from any 
one who may wish to have his name added to the 
Commission of the Peace. It is not necessary that 
the applicant should have, and indeed he very rarely 
has, in any way shown himself to bo fitted for the office. 
The success of the application, if we may judge from 
some of the more recent appointments, seems to depend 
altogether upon the extent of the applicant's territorial 
possessions, his family influence, the amount of money 
which he has amassed, or the value of his electioneer- 
ing services. We have never heard of any one being 
appointed simply because his education and experience 
qualified him for the office ; and evidence is not awant- 
ing, that in the case of many, ignorance of its duties, 
and inaptitude for learning what they are and how 
they ought to be discharged, are at least the only quali- 
fications which their appearances in public indicate to 
have been the causes of their election. It is no doubt 
true, that the Justices have, or are presumed to 
have, the benefit of the legal advice and assistance 
of their clerk, who is generally a procurator dis- 
tinguished more for his political activity than for his 
legal attainments. We are afraid that the advice of 
this learned officer is rarely asked, and is still more 
rarely acted upon. 

The danger and impropriety of permitting any one 
who has not been trained and educated as a lawyer to 
exercise judicial functions, must be obvious. No 
amount of learning or experience in other branches 
of knowledge will compensate for a deficiency in 
this. A cautious intelligent man, although not 
educated to the IcgJil profession, may be able to 
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say whether oertaiii things have been proved or not 
proved, and such a man is fit to be a juryman. But he 
is not fit to be a judge — and a Justice of the Peace 
is a judge as well as a juryman. He has not only to 
ascertain the &cts, but to apply the law. Questions 
of the greatest difficulty, in point of law, frequently 
occur in the course of a summary trial, and the Jus- 
tice must determine them at once. In doing so, 
he has the benefit of his clerk's opinion; but, if he 
act upon it, the clerk becomes practically a Judge, 
which is a dangerous anomaly. If the Justice re- 
ject the clerk's advice, the probability is that his 
judgment is unsound. We might forgive Justices for 
not being acquainted with the law, but we cannot 
excuse the obstinacy with which in so many cases 
they persist in misunderstanding the facts, and act 
upon their own preconceived notions of the merits 
and justice of the cause. They will neither be per- 
suaded by the Bar, nor directed by their assessor. 
They must be allowed to blunder, and blunder they 
certainly do. We have heard more than one gentle- 
man holding Her Majesty's Commission, explain in 
Court that his notion of the appeUate jurisdiction of 
the Quarter Sessions was to confirm, iimplieiter, and 
without argument or inquiry, the judgment of the 
Court below. 

It may, at first sight, appear surprising that such 
a state of matters should have been tolerated so long. 
But the explanation is simple enough. The profes- 
sion has not taken the trouble, and the public have 
not had the means of exposing the Justice of 
Peace Court. If a Parliamentary inquiry be insti- 
tuted, as we trust it will, the result must be an im- 
mediate and almost total abolition of the jurisdiction 
of the Justicea They may, possibly, be permitted 
to retain the dignified privileges of taking affidavits, 
and celebrating irregular marriages, but they will 
not be allowed to pretend to dispense justice. The 
country and the legislature will be satisfied, as the 
legal profession has long been, of the danger and the 
fully of entrusting the exercise of important and ex- 
tensive judicial authority to men, who, generally 
speaking, are as destitute of discretion as they are 
ignorant of law. 



MANDATE OR AGENCY. 
(Continued from page 42.^ 

L— CONSTITUTION OP AOENCY. 

3. InstUor. — ^The person who has the management 
of a shop is instUor or praspontuSj having a presumed 
general authority to bind his principal by his proper 
acts of administration, as in the selling or buying of 
goods, or in the receiving and discharging of money 
in the fSedr and ordinary course of trade. A woman 



managing the shop of her husband, or keeping a shop 
herself, with his sanction or permission, is likewise 
inttitor, and for her contracts the husband is liable, 
adione ifutUoricL ( Wilson v. Deans, 17th Dec., 1675, 
Mor. 6021; Andenon, 2 Starkie, 204.) In the 
Roman Jurisprudence, the Prsetor introduced the 
adio inttUoriOf whereby principals might be sued 
upon the contracts of their institors or superinten- 
dents; and the principle of that remedy has, as we 
have seen, been adopted in the law of ^ Scotland. 
(£rsk. Inst. 3-3-46; 1 Bell Com. 480.) 

4. Bank Agency, — ^The managers or other officers 
of a bank are viewed as instUon, whose transactions 
with the public in that capacity are binding on their 
constituents. While this holds good as a general 
rule, particular care must be taken to avoid stretching 
the implied authority too far; and a distinction of 
some practical importance seems admissible between 
the managers and officers at the principal office or 
head-quarters of the bank, and agents of bank esta- 
blishments at a distance. In the former case (as 
Professor Bell has stated in his Pk'inciples, sea 231), 
the public is entitled to trust to the full unlimited 
institorial power in dealing with any officer placed 
in the apparent trust of receiving money; in the 
latter, the agent or manager has certain general 
powers, but which are to be relied upon with great cau- 
tion, as such an agency is to be viewed as limited and 
regulated by the terms of his appointment, the 
principal, t.«., the bank, being liable only for acts 
done by the agent in his proper character as agent. 
This important distinction was first drawn by the 
House of Lords, in an action against the Bank of 
Scotland, which concluded for payment of a sum of 
money deposited with their agents at Brechin. The 
action was defended on the ground that the agentp 
acted under limited powers for the bank, and re- 
ceived the money in question in their own names 
and not as bank agents. To this plea it was answered 
that the money was paid in the bank office, on ? 
receipt bearing ''Bank Office, Brechin," on its face, 
and that the agents were, in receiving the money and 
granting the receipt, believed to be acting for the bank. 
The Court of Session (by a .majority of the Judges), 
holding that it would be a dangerous consequence to 
the public, as well as contrary to the implied nature of 
such a business, if banks were not answerable for 
the transactions at their known office, by the clerks 
and servants employed by them in the common 
operations of banking, decerned against the bank, 
and found it liable. But the House of Lords, on the 
case being appealed, took a difierent view, and re- 
versed the judgment pronounced by the Court of 
Session. Lord Chancellor Eldon remarked, that 
there was nothing in the document or receipt showing 
it to be that of the bank, unless it could be said that 
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"Bank Office, Brechin/* was the same as for the "Qo- 
vernor and Company of the Bank of Scotland/* and 
that there was nothing peculiar, so far as he knew, in 
bank agency, to take it out of the rule that an agent 
could not bind his principal beyond the limits of his 
authority. This was the ultimate decision pro- 
nounced in the instructiye case of Watson against 
the Bank of Scotland, 15th May, 1806, Mor. Diet., 
under "Mandate," Appx. No. 3, Beversed on Ap- 
peal, 26th March, 1813, 1 Dow, 40. Keference 
may also be made to the subsequent case of Normand, 
4thJuly, 1823, 2Sh.482. 

5. Travdler or Eider, — A traveller or rider for a 
manu&cturing or mercantile house is a limited agent. 
His authority may depend either on the definite 
instructions which he receives, or on the custom of 
trade, or on the extent to which his exercise of 
authority has been acquiesced in, and recognised by 
the principal In general an agent of this descrip- 
tion has not only implied authority to receive pay- 
ment for Ids principal of the monies duo to him, and 
to grant valid discharges thereof, but also to receive 
orders, by which the principal shall be bound as 
effectually as if he himself had personally received 
and undertaken to perform them. {MUne, 14th 
June, 1803, M. 8463.) This rule, though in some 
cases it may entail considerable hardship, and create 
unexpected liabilities, having reference to the exist- 
ing state of matters in mercantile communities, is 
based on principles of the soundest policy. If it did 
not receive full effect, the interests of commerce would 
be seriously endangered. 

A few remarks may be here introduced as to 
the capability of parties to become principals and 
agentSw On this point, it may be observed gene- 
rally, that any person sui juris is capable of be- 
coming both a principal and an agent unless there 
exists some disability or prohibition by the municipal 
law which regulates his rights and duties. Let us 
briefly examine some of these exceptions. And^ 1st, 
with respect to Principahy it may be stated that 
every person of mature age and not otherwise dis- 
abled has a complete capacity. But pupils, married 
women, idiots, lunatics, and others labouring under 
mental imbecility, or not tui juris, are either wholly 
or partially incapable of appointing agents. The 
civil law recognised similar disabilities, (see lust. 
3, 20, sec. 8, 9) 2d, With respect to Agents, on 
the other hand, a wider latitude is allowed. Few 
persons, indeed, are excluded from acting as agents, 
or from exercising an authority delegated to them by 
others. And it is by no means necessary for a person 
to he 9ui juris, or capable of acting in his own right, 
in order to qualify him to act for others. But 
an idiot, lunatic, or other imbecile person Ciinnot, 
of course, do any sict as agent binding u^ion the 



principal, for they have no legal discretion or under- 
standing to bestow upon the affiurs of others, any 
more than on their own. {Story's Commentaries on 
Agency, sec. 7.) Distinctions similar to those above 
indicated also existed in the civil law ; for by that code 
a minor, a married woman, a slave, a kinsman, or an 
alien might be appointed as an agenl But although 
all persons km juris are in general capable of becoming 
agents, yet it is well settled that they cannot at tLe 
same time take upon themselves incompatible duties 
and characters, or become agents in a transaction 
where they have an adverse interest or employment 
Thus, a person cannot act as agent in buying for 
another goods belonging to himself; and at a sale 
made for his principal, he cannot become the buyer. 
Neither can he, when holding a fiduciary relation, 
contract with the same general force with lus prin- 
cipal as in ordinary cases where such a relation does 
not exist. (I Story on Equity, sec. 308-328.) 

Negotiorum Gestio, — ^In conclusion, under this 
branch of the subject, it may be proper to offer a few 
explanatory observations regarding the Ifegotiorum 
Oestio, which, according to the civilians, was a species 
of spontaneous factory, or the management by one of 
the afi^irs of another in his absence, usually under- 
taken from motives of benevolence or friendship, and 
without authority. The Roman law would oblige a 
person to indemnify an assumed agent, acting with- 
out authority, and without any assent or acquies- 
cence given to the act, provided it was an act 
necessary and useful at its commencement. But the 
English law has never gone to that extent. It has 
been sud that if any relation exists between the 
parties, a payment without authority may be binding 
on the person for whose use it was made, if it be 
made under the pressure of a situation, in which one 
party was involved by the other^s breach of faitb. 
So in a case mentioned by Lord Kenyon, (8 Term. 
Rep. 614,) from Edle's Abridgement, where a i>arty 
met to dine at a tavern, and aU except one went 
away after dinner, without paying their quota of the 
tavern bill, and the one remaining paid the whole, 
he was held entitled to recover from the others their 
aliquot proportions. The recovery — as a learned 
American Jurist lias observed — ^must have been upon 
the principle that, as a special association, they stood 
in the light of sureties for each other, and each was 
under an obligation to see that the bill was paid. 
(Vide C/iancdlor Kenfs Commattaries on American 
Law, Vol. ii., p. G 1 7). The rules of the obligation raised 
by legal construction from Negotioium Gestio, accor- 
ding to the law of Scotland, have been stated and 
exi)ounded by Mr Bell in his usual perspicuous 
manner. — 1. That the Jfegotiorum Gestor is bound, 
(1) to complete the performance of the act which he 
has begun, as if he held a proi)cr mandate, unless the 
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principal shall relieve him; (2) to account for his 
intromissions, and restore aU that he has received; 
(3) to bestow a degree of care and diligence varying 
with circumstances, subjecting him for culpa levMrna, 
if his interference be officious, exclusive, and inter- 
ested; for culpa levU only if he have interfered in the 
fair course of friendly intercourse, without any strong 
necessity ; and for no more than culpa lata, in cases 
of necessary interference or sudden emergency (3 
EraL 3, sec. 63, Maule, 4th March, 17d7, M. 3529) 
2. The person for whom the Negotwnim GeUor inter- 
feres is bound, (1) to indemnify him for expenditure, 
necessarily or usefully, or even reasonably, and in 
bona fide laid out; (2) to relieve him from all 
engagements undertaken for his benefit in the course 
of his interference. (BeU^i Principles, sec. 540, 541.) 

IL — ^POWERS, DUTIES) AND OBLXaATIOXS OF AQSinS. 

1. General and Special Agents. — The authority 
which may be delegated to an agent has been con- 
veniently divided into two sorts, — (1) a special 
agency, and (2) a general agency, and it is very im- 
portant that the distinction between these, both as in 
relation to the parties themselves, and to the public, 
should be carefully obser\'ed, as the doctrines appUr 
cable to the one often totally fail in regard to the 
other. The true distinction, as commoidy recognised 
between a general and a special agent is this, — a 
general agency does not import an unqualified autho- 
rity, but that which is derived from a multitude of 
instances, or in the general course of employment or 
business, whereas a special agency is confined to an 
individual transaction. {Stcry*s Commentaries, sec 
1 9.) Mr Faley has drawn the distinction between 
those two classes of agents in the following terms : — 
" By a general agent is understood, not merely a 
" person substituted in the place of another for tran- 
'' sacting all manner of business, but a person whom 
" a man puts in a place to transact all his business 
" of a particular kind, as to bay and sell certain kinds 
''of wares, to negotiate certain contracts, and the 
*' like. An authority of this kind empowers the 
'- agent to bind his employer by all acts within the 
*' scope of his employment, and that power cannot be 
" limited by any private order or direction not known 
"to the party dealing with the agent. And this 
" seems to be founded, not so much upon the pre- 
" sumption of an authority given, as upon the prin- 
'* ciple that where one of two innocent persons must 
" suffer by the fraud of a third, he who enabled the 
*< person, by giving him credit to commit the fraud, 
" ought to be the sufferer. But a special agent, who 
" is employed about one specific act or certain specific 
"acts only, does not bind his employer unless his 
" authority be strictly pursued, for it is the business 
" of the party dealing with him to examine his autho- 



" rity, and therefore, if there be any qualification or 
" express restriction annexed to the commission, it 
"must be observed, otherwise the principal is dis- 
" charged. A general power to buy or sell binds the 
" person giving it as to all others dealing bona fide, 
" however disadvantageous the terms of contract may 
" be. But a special authority must be strictly pur- 
"sued." (^Lloyd's Foley, p. 199, 208.) And the 
principle of this distinction has been lucidly explained 
by Chancellor Kent "The principle that per- 
"vades the distinction on this subject, he says, 
" rests on sound and elevated morality. There must 
" be no deception anywhere. The principal is bound 
"by the acts of his agent, if he clothe him with 
" powers calculated to induce innocent third persons 
" to believe the agent had due authority to act in 
" the given case; on the other hand, if there be no 
" authority, nor the show or colour of authority from 
" the principal to do an act beyond his powers, the 
" party who deals with the agent in any such trans- 
" action must look to the agent only.'* (2 KenVs 
Commentaries, p. 620, Note C.) The same distinction 
between a general and special agency was well known 
in the civil law, — ^thus, Procurator vel omdiium rerum 
vd unius rei tsse potest. It may be proper, at this 
stage, to explain that general agents are to be care- 
fully distinguished from universal agents, that is, 
from agents who may be appointed to do all the acts 
which the principal can personally do, and which he 
may lawfully delegate the power to another to do. 
Such an universal agency, as has been well obsei'vcd, 
may potentially exist, but it must be of the very 
rarest occurrence, and it is very certain that the law 
will not, from any general expressions, however 
broad, infer its existence. (Stoi'y^s Commentaries, 
sec. 21,22) 

2. Different kinds of Agents, — We now proceed to 
a consideration of the different kinds of agents, gene- 
ral and special, in the course of which we shall point 
out, as briefly and concisely as possible, the powers 
and duties belonging and attaching to each respec- 
tively. 

(1.) General Factor. — A factor is commonly said 
to be an agent employed to sell goods or merchandise 
consigned or delivered to him by or for his principal, 
for a compensation generally called factorage or com- 
mission. Hence he is often called a commisnon mer- 
chant or consignee; the goods received by him for 
sale are called a consignment; and when, for an ad- 
ditional allowance or compensation in case of sale, he 
undertakes to guarantee to his principal the payment 
of the debt due by the buyer, he is said to receive a 
del credere commission, of which we shall have occa- 
sion to speak more fully hereafter. A factor is dis- 
tinguished from a merchant in this, that a merchant 
buys and sells for his own direct mercantile profit; a 
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factor buys or sella on oommiasion only. A factor 
may bay and sell in hia own name, as well as in the 
name of the principal ; he is also entrusted with the 
possession and apparent ownership, as well as with 
the management and disposal of the property of the 
principal, and in these respects he differs from a 
broker. Again, a general factor*s authority is ex- 
tended to the management and direction of all the 
principal's affairs in the place where he resides, or in 
a particular department, and in this he is distiogmshed 
from an agent, A flEictor is generally the correspon- 
dent of a foreign house, or of a merchant at a distance 
from the place of sale, and he usually sells in his own 
name, without disclosiDg that of his principal, and 
has an implied authority to do so. Justice Story, 
in his excellent Commentaries on Agency (sect. 
268-290), states the general rule as to the liability 
of agents or factors for merchants residing iu foreign 
countries, to be that they are personally liable on con- 
tracts made by them for their principals, whether 
they describe themselves in the contracts as agents 
or not, the legal presumption being that the credit 
is given to the agent He adds, that this presump- 
tion may be overcome by proof that credit was 
given to the principal only, or that the usage of 
trade does not extend to such a casa Chancellor 
Kent has observed that the policy of the rule, as 
laid down by Mr Story, has been seriously ques- 
tioned; but it seems to be established on grounds of 
general convenience and the usage of trade. It must 
be kept iu view that the presumption is one of law, 
and that it must yield to the intention of parties as 
that may be ascertained from the terms of the con- 
tract or other circnmstances. In one case (Burgess, 
2d July, 1829, 7 Sh. 824,) Lord PitmiUy stated that 
an agent ordering goods for a person abroad, neces- 
sarily rendered himself liable for the price, and upon 
the authority of this case the principle has since been 
broadly laid down by various writers. In that case 
it was pleaded by the agent that he had merely trans- 
ferred an order he had received from Nova Scotia to 
the pursaer, who had made the furnishings on that 
order. It was found that the defence was not well 
founded in point of fact, so that there was no decision 
on the general principle. In England, many cases 
involving this principle have occurred. One of the 
most recent is that of Green v. Kopke (2 Jur. N.S., 
p. 1050), in which it was held " that there is no rule 
'' of law that a person contracting in England as agent 
'' of a foreign principal is personally liable on the con- 
** tract" Justice Willes said, "In this, as in all 
" similar cases, whether the agent contracted as agent 
" or not is a question of fact, and not a conclusion of 
** law. Each case must depend on its own circum- 
" stances.** This is in perfect conformity with the 
law, as stated by Justice Story, and will, it is thought, 



be followed by our Courts should the question come 
to be tried. 

A fiictor may, in certain cases, bind his principal 
to the performance of a contract, although it was 
entered into against the terms of special instractions. 
Thus where factors had a general authority to buy and 
sell, and did so in their own names in many cases, it 
was held that a sale under the price stated by their 
principal was binding on him in a question with the 
purchaser, and that their authority to sell was to be 
inferred from their general dealing, and not merely 
from their private instructions as to the particular 
parcel of goods. 

The factor must follow his instructions, and exerdse 
a sound discretion in his acts of management He is 
bound to keep the goods consigned to him with the 
same care that a prudent man would keep his own ; 
he Lb not liable in case of robbery, fire, or other 
accidental damage happening without his default 
(Smithes Mercantile Law, p. 108.) The goods en- 
trusted to a factor or agent, or the price of them, 
are liable to be impledgcd for his advances, and to 
retention for the general balance. (I Bell Com., p, 
477.) 

(3.) Common Agents, — ^An agent is one entrusted 
with the accomplishment of a particular act, or em- 
ployed in a particular line or course of dealing. His 
powers are similar to those of a factor, but limited to 
the particular branch or line of business entrusted to 
him. The names of agent and factor, though not pre- 
cisely synonymous, are generally confounded, and 
used indiscriminately in common language — ^fistctors 
being included under the name of agents. 

(3.) Brokers, — ^The true definition of a broker seems 
to be that he is an agent employed to make bargains 
and contracts between other persons, in matters of trade 
or navigation, for a compensation commonly called 
brokerage. He makes it his chief business to find 
out the buyers and sellers of commodities. He is 
strictly a middle man, or intermediate negotiator be- 
tween the parties* The property in the negotiation of 
contracts, relative to which brokers are employed, is 
not entrusted to their custody; and they ought not, 
therefore, to sell iu their own names. They have 
power to bind the principals in relation to the parti- 
cular transaction, by the entry in their books, and the 
passing of ''Bought and Sold Notes " between the 
parties, reserving to the principal a power of object- 
ing to the credit of the buyer. It has been already 
suggested that a broker is, for some purposes, treated 
as the agent of both parties. But, primarily, he u 
deemed merely the agent of the party by whom he is 
originally employed ; and he becomes the agent of 
the other party only when the bargain or contract is 
definitively settled as to its terms between the prin- 
cipals. It would bo a fraud in the broker to act for 
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both parties, coacaling his agency for one from the 
other, in a case where he was entrusted by both with 
a diicretion as to baying and selling, and, of course, 
where his judgment was relied on. This office of a 
broker, though sometimes confounded with that of 
factor, is carefully to be distinguished, as he is in 
no shape empowered to bind the principal without 
l)articular mandate, or the positession of the goods. 
{Black (k Co., 22nd June, 1820—2 Sh. App. 188.) 
Brokers were a class of persons well known in the 
civil law, under the description of FroxmetcB, and 
their functions among the Romans were not unlike 
those which are performed by them among all modern 
commercial nations. Brokers take their distinguish- 
ing appellation from the particular object to which 
they attach themselves, as Stodcbrokers, Insurance 
Brokers, ko. Stockbrokers are those who buy and 
sell in the public funds, or in the funds of joint-stock 
companies. They are ranked as special agents. Ship- 
brokers, employed in the buying and selling and 
freighting of ships, are also special agents ; they ad- 
just the terms of venditions, charter-parties and bills 
of lading, and settle with passengers the room and 
terms of their passage. Insurance Bi'okers are also 
special agents for effecting insurance, selecting pro- 
per underwriters, arranging the premium and terms 
of the policy, and keeping an account on the one hand 
with the assured, and on the other with the under- 
writers, debiting or crediting each with the premium, 
as middleman, for settling the payment of it. {See 
BelTs Principles, sec. 219.) 

(4.) Supercargoes are special agents, but approach 
very closely to the character of general factors. They 
are presumed to be invested with full power over the 
cargo of the ship, and its destination, and the invest- 
ment of the proceeds for a return, being so accredited 
by the possession of the goods. Their business is to 
manage the sales and superintend all the commercial 
concerns of the voyage. QDavidson, 12 East. 396.) 

(5.) SMp-Husbands, — ^A ship's-husband is a com- 
mon expressive maritime phrase, to denote a peculiar 
sort of agent, delegated by the owner, in regard 
to the repairs, equipment, management, and other 
concerns of a ship. He is the agent or commis- 
sioner for the owners, and may be either a part- 
owner or a stranger. His duties are to arrange 
everything for the outfit and repair of the ship, 
stores, repairs, furnishings; to enter into contracts 
of affreightment, and to superintend the papers of 
the ship. He has no power to borrow money, nor 
to insure for the owner's interest, without special 
authority, and he cannot delegate his powers, (Forbes, 
ISthDec. 1822, 2 Sh. 87). For more particular 
information as to the powers and duties of this class 
of agents, reference may be made to BeWs Commen- 
taries, Yol. i., p. 410, ef seq. 



(6.) Procurator to draw or accept. Bills is a special 
agent, and his powers must be examined in order 
effectually to bind his principal. Procuration is 
generally and most regularly constituted by a written 
power of attorney, or letter of procuration, and while 
unrccalled, or recalled without notice, the writer will 
be bound by the signature of his representative. 
(Thomson on Bills, p. 220.) Procuration may also 
be proved by circumstances inferring acquiescence 
and implied authority, contrary to our former salu- 
tary practice in Scotland, which required writing to 
the constitutiun of such a power. The doctrine, as 
we have seen, was established by a decision of the 
House of Lords, as conformable to the Mercantile 
Law of England, in the case of Davidson before 
cited. (See also, in confirmation of the doctrine as 
there laid down, the decisions pronounced in the 
subsequent cases of Miller, 22d Jan., 1831, 9 Sh. 
328; and MaUeUm, 16th Nov., 1833, 12 Sh. 53.) 
But every limitation of a power so extraordinary 
must be strictly observed, and where the subscription 
bears to be by procuration, third parties must use due 
caution in taking the bill, otherwise they run the 
risk of the limitation of the procurator's powers. 
{BeWs Principles, sect. 321.) 

(7.) Wharfingers. — These are special agents, and 
though they are entrusted with the custody of goods, 
they possess no power beyond their particular business 
or special mandate. 

(8.) Commercial Travellers. — These are a numer- 
ous and important class of mandatories. They are 
generally employed to receive payments, and take 
orders for manufacturing or mercantile establishments 
over particular districts of the country. Their powers 
are, if not expressly restricted, limited only by the 
custom of their trade. In general it appears that a 
riding or travelling agent has not only authority to 
receive payment for nis principal of the monies due 
to him, but to take orders by which the principal 
shall be bound as effectually as if he himself had 
entered into the contract. (See 1 BeWs Com., 481.) 
(9.) Law Agents. — ^A law agent is not a general 
but a limited mandatory. A mandate to a law agent 
to conduct a suit will be presumed, so far as the 
client is concerned, from his knowing that the suit is 
carried on in his name, and not disclaiming it. 
(Brown v. Murdoch, 13th Nov., 1824.) His powers 
are those necessary or usual in that business or em- 
ployment. A power to recover payment of debt was 
held to confer a discretionary power in the use of dili- 
gence (M^Kenzie, 14th Jan., 1830); and in another 
case where a current bill had been transmitted to a law 
agent without special instructions, there was an im- 
plied mandate to the agent to demand payment and 
do diligence; and partial payments having been made 
by the acceptor of the bill, and the creditor having 



52 



THE SCOTTISH LAW JOURNAL. 



[Mardi, 1859 



agreed to renew it without informing the agent, it 
was held that the latter was justifiable in proceeding 
with diligence. (^M*D<mald, 5th Ja]y» 1821, 1 Sh. 
101.) Neither agent nor oonnsel han power to 
enter into a reference of the cause in which he is 
employed, this being reckoned an extraordinary 
act, out of the scope of his implied authority, and 
requiring, therefore, a special mandate to bind his 
dient (JLwmgOony 23d Feb., 1830.) A law agent, 
as we shall afterwards find, has a lien or rigiit 
of retention of the title-deeds or documents of debt 
of his client coming into his hands in the usual 
course of business^ for the amount of his professional 
account And he is held responsible for the conse- 
quences of professional negligence, or want of ordinary 
skill in the conduct of the business entrusted to his 
charge. 

(10.) Masters of Ships. — ^ThiB is a well-known dass 
of agents possessing what Jurists have termed the 
exereUorial power in relation to the equipment, outfit, 
repair,, management, and usual employment of the 
vessels committed to their charge. The master of a 
ship, in our law, corresponds very closely to the de- 
scription of the magisUr turns of the civil law. (1 
Stair 1-12-18 and 19.) The nomination requires 
no written contract; it, along with the acceptance, 
binds the parties. Hb power to enter into contracts 
fur the employment, repairs, and necessaries of the 
ship, is absolute abroad; in a home port, it is exer- 
cised under the authority of the owners. The master 
also possesses the power of delegating his authority 
in cases of urgency or necessity. 

(11.) Paainen. — These are regarded as mutual 
Agents of each other in all things which pertain to 
the partnership business. Each partner has, in the 
eye of the public, an unlimited right of management, 
and is entitled to contract for the company, and 
pledge its credit in all matters within the scope of 
the business carried on. 

For more full and particolar information respect- 
ing the different dasses of agents above enumerated, 
whose characters and powers respectively we have 
indicated in a general manner, reference may be 
made to Mr Sterns Commentaries on Agency, sect 
23-37. 

(To he continued.') 

The continuation of the article on Joint Stock Com- 
panies will appear next month. 

(To the Editor of the Scottisfi Law Journal,) 
Sib, — ^Li common with the large majority of the 
members of the provincial Bars, I observed with 
much satisfaction the commencement of a Journal 
having for its objects the dissemination of legal 
knowledge among local practitioners, and the promo- 
tion of reforms in the Sheriff Courts of Soothmd. 



One of the most interesting; and perhaps practically 
the most useful portion of the Journal, is that portion 
of it devoted to the Reports of Cases dedded in Sheriff 
Courts. Many of those cases never go beyond the 
Sheriff Court where they commence. Indeed, in 
very many cases the jurisdiction of the Sheriff is 
privative ; so that without such a Journal as yours, 
the practitioner in the local Courts must commence 
every case with that information only which lus own 
experience may have given him, instead of having 
(what your Journal affords) access to Reports of every 
variety of cases which come before our local Courts, 
elaborately discussed and carefully dedded. 

I think, however, Sir, that the usefulness of the 
Journal might be very condderably extended if ad- 
vantage were taken of its pages to discuss the cor- 
rectness of any decisions reported in your Journal, 
which appear open to doubt or criticism ; and I ven- 
ture to commence the communications of this nature 
by questioning the correctness of a decision which 
appeared in your Journal of last month. 

The decision to which I refer is that by the 
Sheriff-Substitute at Linlithgow, holding that a dis- 
senting dergyman visiting his hearers is entitled to 
exemption from tolls under the General Turnpike 
Act. I take the liberty to doubt the correctness 
of this interpretation of the Act. The exemption is 
claimed under section 37, which enacts that no toll 
shall be demanded or taken ''from any dergyman 
going to or returning firom visiting any sick parish- 
ioner, or on other his parochial duty within his parisL** 
Now, there is no doubt that " dergyman ** is a title 
common to dissenting and Established preachers of 
the Gospel, and had there been no other indication 
of the intention of the Legislature, there is no doubt 
that the exemption would have extended to dergy- 
men of all denominations. But with great submis- 
sion to the learned Sheriff-Substitute at Linlithgow, 
I cannot think that such is the meaning of the clause 
as it stands. The clergyman referred to in it must 
be a proper " parochial " dergyman. He must have 
his "parishioners" and his "parish/* and these 
terms, both in legal and ordinary phraseology, are 
only properly applicable to Established dergymeti, 
and the districts and people under their charge. A 
dissenting minister cannot be called the minister of a 
parish, or what is generally styled a parodiial clergy- 
man. 

And I think that the distinction which is thus 
pointed out has been recognised in England in inter- 
preting similar statutes. In the case of Lewis v. 
Hamm/ond, 2 R d? A. 206, where a 1^1 Act ex- 
empted persons from toll in going to and returning 
from their proper "parochial" church, chapel, or 
other place of religious worship, it was held that the 
word "parochial" controlled the whole clause, and 
that it was not applicable to dissenters. If this is a 
soimd decision — ^and I think it is— then I contend 
that the exemption above referred to can only be 
held to apply to Established parodiial dergymen. 



I am. 



Sic, 



Tour obedt Servant, 

VlATOE. 
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SHERIFF COURTS— APPEAL. 

Thb right of appeal, althou^ often abased, is of the 
highest value; and no obstacle should be placed in 
the way of its due exerdse. It should of course be 
limited. There must be a court of last resort, and a 
measure of money value, below which the benefits to 
be obtained by the continuation of litigation would 
be over-balanced by the expense and delay. It may 
be said, no doubt, that while the sum in dispute in 
any case is large or small absolutely, its recovery or 
its loss is serious or trifling, just as the parties at 
issue with each other are in circumstances to pay or to 
lose. This must be granted, but in choosing betwixt 
two evik, it is better to take the less; and it is there- 
fore wiser to run the risk of the error into which a 
single Judge, who has not the check of a possible 
appeal before his eyes may fedl, than in cases where 
the sums involved are trifling, to give opportunities 
for continuing a contest, the expense of which would 
soon exceed the whole sum in dispute. Such is the 
policy of the Small Debt Act There is, it is true, 
an appeal from the decision of the Sheriff sitting in 
the Small Debt Court, but it is of the most limited 
nature. It is competent "only when founded on the 
''ground of corruption or malice, and oppression on 
" the part of the Sheriff, or on such deviations in point 
" of form from the statutory enactments as the Court 



» shall think took place wilfully, or have, prevented 

" substantial justice from having been done, or on in- \ business of the SbcritT Court is so great uikI imi-Ttaiit, 



'^ competency, including defect of jurisdiction.*' It 
was said by a late Judge that the object of this pro- 
vision was to give the appearance of a right to 
appeal without much of its reality. Whether this 
was the object or not, it has certainly answered it, 
and the result, although involving hardship in some 
cases, has undoubtedly proved beneficial upon the 
whole. It may be said, then, that in cases in which 
the debt or sum claimed does not exceed £12, (ex- 
cept where imprisonment is competent, and has fol- 
lowed) the judgment of the Sheriff presiding in the 
Small Debt Court is final Beyond this, however, 
there is a right of appeal in causes involving sums 
not exceeding £25 from the Sheriff-Substitute to the 
Sheriff, and in causes of higher value to the Court of 
Session and House of Lords. The right of appeal 
has, we think, been wisely limited; and with certain 
improvementsupon the constitution of Inferior Courts, 
might advantageously be still further curtailed. 

We propose to offer a few suggestions — Ist, On 
the constitution of the Appeal Court of the Sheriff; 
and 2d, On the forms by which the right of appeal 
to the Court of Session is now exercised. 

L It is frequently remarked that an appeal from 
one Judge to another is unsatisfactory, because, if 
sustained, each of the parties has one Judge in his 
favour^— if dismissed, it has caused unnecessary ex- 
pense. The force of this objection to the appellate 
jurisdiction of the Sheriff is considerable; but be- 
tween an appeal to the Sheriff, and no cheap and 
speedy appeal at all, there is, as the Court is at 
present constituted, mifortunately no choice. We 
therefore hold by this privilege. There are many 
reasons which commend it as one not to be lightly 
esteemed. It is a continuous chock upon the Judge 
who first decides the case. Without such an im- 
mediate check, the Sheriff-Substitutes would doubt- 
less conscientiously and carefully discharge their 
onerous duties; but constant supervision gives to them 
a stimulus, and to the public a guarantee, the ex- 
istence of which at once removes suspicion and 
imparts confidence. Then, again, the uicrits of each 
case are generally well ascertained by the discussion 
before the Sheriff-Substitute. The 2>oint in dispute 
is thereby, iu most cases, clearly seen ; and tlic discus- 
sion on .appeal must necessarily be ni«>ro strictly con- 
fined to the very questions at issue. Besides, in cases — 
and these are the greater number — in which the i^herilF 
afiirms the judgment of his Substitute, there are two 
Judges against one of the parties, it would, how- 
ever, bean unquestionable improvement if the Appeal 
Court of the SheriH* curried grt^iter wiiu'ht than eau 
possibly attach to the opinion of a >iiit;I«' «Iuil^"*. It 
docs seem that this improvement e«»ulil be elected 
very easily. In Glasgow, for in>taiin\ whut- the 
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an Appeal Court might be formed at once without 
trenching on the interests or rights of any one, and 
without adding to the expense of the judicial estab- 
lishments of the country. 

It is generally understood that an additional 
Sheriff-Substitute is to be appointed for the increas- 
ing business of the Glasgow Court There will then 
be four Sheriff-Substitutes and one Sheriff resident 
in Glasgow. A Court of Appeal, consisting of the 
Sheriff as President, and two of the Substitutes in 
rotation, mig^t at once be formed. Pursuing the 
same plan throughout the country, making the Sheriff- 
Substitutes judges in appeals in their own county, 
where their numbers suffice, and where not, uniting 
counties, or resorting to the Registration Appeal 
Courts — the Sheriff Appeal Court would, without the 
slightest Tiolence to its constitution, and without 
burden to the country, be made by many degrees 
more valuable than it now ia. It would be a waste 
of time to enlarge on the advantages of such* an 
alteration. We would just add, by way of qualifica- 
tion, that the benefit of an appeal to this Court 
should be reserved till the final decision of the case 
by the Sheriff-Substitute, and that all the appeals 
which are still competent in the course of a cause 
should be taken to the Sheriff alon& By such a 
provision, the time of the Appeal Court would be 
reserved for the consideration of causes, finally dis- 
posed of by the Sheriff-Substitute. 

It is not within the scope of this paper, but we 
may just remark, that the decisions of such a Court 
as is proposed might be advantageously declared 
final in causes of no higher value than XlOO in 
matters of fact at least 

IL The right of appeal to the Court of Session, in 
all cases in which it is allowed, should be available 
without unnecessary expense. The regulations as to 
finding caution for expenses, and in certain cases as to 
the obtaining of a report on the probahilis causa, are 
wholesome checks on the exercise of the right But 
when these are complied with, there is no reason 
why additional and unnecessaiy expense should be 
entailed upon the parties. In the Sheriff Court, the 
form of appeal is by a writing of a few words on the 
Interlocutor sheets. When a case is taken to the 
Supreme Court, there must be a note of advocation, 
with service of a copy on the opposite party or his 
agent. The note is a mere form. It contains neither 
argument, reason, nor plea. The preliminary of 
finding caution must have been gone through before 
it is presented, and everything, in short, really essen- 
tial to the advocation, must have been done before 
the note can appear. It would surely, therefore, 
serve the same purpose, if, when a party intended 
to advocate a cause to the Court of Session, he, after 
finding caution, should write on the Interlocutor 



sheets, "I appeal to the Court of Session," and 
the Sheriff Clerk should forthwith transmit the 
proceedings to the Clerk of the Bill Chamber. 
There seems no reason for maintaining the present 
form, which serves no object but that of increasing 
an expense, which ia so great as to deter many from 
seeking the benefit of a judgment of the Supreme 
Court 



JOINT-STOCK COMPANIES AND THE 
WESTERN BANK 

(Continued front page 39.^ 



L Thx claims of the liquidators against the late 
Directors are based upon all^^ons of mismanage- 
ment and neglect of duty. 

The relation of the Directors of a joint-stock com- 
pany to the shareholders does not differ materially, 
so fEur as the legal principles governing such relation- 
ships are concerned, from that existing betwixt other 
fiduciaries and mandatories, and those whose interests 
are committed to their charge. At common law, 
therefore, and irrespective of the danse of exemption 
contained in the contract of copartnery, the Directors, 
as well as the Manager, (neither office being gratuitous)^ 
were responsible for culpae leves. They were bound 
to exercise in the management of the affiurs of the 
Bank that degree of application, caution, and dis- 
cretion which a prudent man exerdses in the man- 
agement of his own affurs. All that the court and 
the jury would have had to consider, would have 
been whether the Directors, being energetic and 
prudent men, had displayed the same energy and 
foresi^t in conducting the business of the Bank, 
which they displayed in the conduct of their own 
private business. 

But the contract of copartnery contains a danse 
of exemption conceived in veiy broad terms. It 
provides that '' the said ordinary Board of Directors 
''shall not be liable for omissions, nor shall they, 
" nor the manager, cashier, or other officer, be liable 
" for the responsibility of persons dealing with the 
« company, nor for the suffidency of the securities of 
'' properties in which the funds of the company may be 
" invested as aforesaid; nor shall the said Directors 
"be liable for the acts and intromissions of the 
" manager or other officers of the company, appointed 
'* or to be appointed as aforesaid, or of any other 
" person intrusted with the business of the company, 
" nor shall they be liable in solidum, nor for the 
''intromissions of each other; but each of them fior 
" his own actings and intronusdons allenarly." 

If this clause be strictly and literally interpreted, 
it could hardly be held that respondbility attached 
to any one of the Directors, unless it could be shown 
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that he had actually himself embezzled, or actively 
co-operated with others in stealing or embezzling the 
fands and property of the Bank. Interpreting the 
claase in this way, the Directors would not be respon- 
sible, although they had lent eveiy shilling of the stock 
of the Bank to persons notoriously bankrupt — nay, 
even though the Directors themselves could be proved 
to have known the utter and hopeless insolvency of 
the borrowers. 

But though this be the literal, Is it the true con- 
struction of the clause in question? This clause 
seems to be identical in substance, and almost iden- 
tical even in expression, with the clause of exemption 
usually insertedin deeds constituting private trusts, viz., 
that the Trustees named " shall noways be obliged to 
" do diligence, otherways than as he or they shall think 
" fit; nor shall they be liable for omissions, but only 
" each of them for himself, and his actual or personal 
''intromissions; nor shall they be further liable for 
** their factors than that they shall be habit and re- 
" pute responsible at the time of entering upon their 
« office." 

This clause of exemption is not one whit less broad, 
nor less explicit than that contained in the contract of 
copartnery of the Western Bank, but it is fixed law 
that, notwithstanding of such a clause, the Trustees 
continue liable for gross negligence or culpa lata, as 
well as for illegal acts, and acts beyond their powers. 
The result of the cases in which this question has 
been discussed is very clearly stated by Mr Forsyth, 
QLavf of Trusts and Trustees, page 305.) As to ^* the 
'' legal, or rather more properly equitable, iutcrprcta- 
''tion and effect of this clause, as determined and 
applied by courts of justice, it has been held that it 
will not protect Trustees where they eA:ceed Uieir 
*^ powers or do illegal acts; for it is evident that no 
" Truster, in declaring thcit accepting and acting 
''Trustees shall not be liable for the consequences 
"which may attend their performance of spccifiod 
" or implied duties uf the office, or for incidental] \ 
" omissions which may occur in the pcrforniimce of j 
" them, can possibly provide for their doing acts not 
authorised by him. Neither is it the nature or object 
of this clau% to interfere with, or in any way ail'cct, 
"the positive duties undcrtiiken by the Trustees 
" on assuming their office, but nieroly from incidental 
'liability incumnl in fidfilling those duties.'' And 
with reference to omissions, ^Ir I•^»r.s3'tll aftcrwanls 
observes, (p. 307,) "tliat under omis.sions arc not to 
'* be included matters amounting ti> tliat culpa UUa, 
" which is c(]uivalont in its civil clloct to fraud, and 
" that, therefore, in judging of liability wliere tliore 
" is an cxoni[»tioii for oniis.sions, the (|iU'stion is, 
" whether tlie Trustee has been guilty of cnlim htbt f 
" It undoubtiully appears tliat the principle of our 
" Liw is, lliat the u.-iiial [)rok'cting clause cannot bo 
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" held to liberate Trustees from the consequences of 
"gross negligence, amounting, or equivalent to, what 
" is called culpa lata," 

The appointment of Directors by the shareholders 
of a Joint Stock Bank, is substantially the constitu- 
tion of a trust The shareholders having confidence 
in the persons selected as Directors, delegate to them 
the uncontrolled management of the afiairs of the 
company, without even reserving to themselves a 
power of supervision or inquiry into the details of 
their own business. Thd confidence reposed is exu- 
berant and unbounded, and there can be no reason 
why a clause of exemption of the Trustees from 
liability should, in such a case, be less strictly con- 
strued than in the case of an ordinary private trust. 

If, therefore, the shareholders can show that a 
Director was guilty of any illegal act, of any act un- 
authorised by the constitution of the company, and 
beyond the powers delegated to him, or any act or 
series of acts of gross negligence, that Director must 
be held responsible to his constituents for any loss 
which the company has sustained through such ille- 
gal or unauthorised act, or gross <and culpable negli- 
gence. 

It is hardly necessary to add, that, in the case of 
absolute .and wilful breach of trust, the guilty party 
would be liable to his constituents for tbo injurious 
consequences of his crime. 

II. The next class of questions arise botwixt the 
public, or rather those members of the [lublic who 
alleged that they were induced by the impro[)er con- 
duct and erroneous representations of the Directors 
to become shareholders on the one hand, and the 
Directors or certain of their number on the other. 

The statements of the af tail's of the comjiany, and 
the RcportH made by the Directors at tlio annual 
meetings of the company, had unquestionably the 
cHect, and were intended to have the effect of raising 
or keeping up the price of the shares of the company 
in the market, and inducing multitudes to become 
shareholders in reliance on the veracity of these 
statements. (Vipics or abstracts of these statements 
were handed to the newspapers for the iniri>ose of 
publication, and they were otherwise circuLited and 
brouglit under tlie notice of the public. 

The Directors are accused of liaving wilfully or 
negligently issued lleports in which the ptisition of 
the company was gro.ssly misropresentcd — of having 
reprosente«l. at a time when the concern was really in- 
Siilvent, lliat profits had been made suOlcient to war- 
rant them in declaring dividends of eight and nine 
per cent. By these misrepresentati<ms, the claimants 
say they were induced to become .shan-holders of this 
insolvent company, and in consiquencc have lost 
large sums of money, and tiny now seek indenmifica- 
tion from the Directors for the lo.ss which they .-dlcL^) 
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they have sustained throngh their fraudulent or 
culpably negligent conduct. 

It is evident that in this class of cases the Directors 
can derive no benefit from the clause of exemption 
in the contract of copartnery. At the date of the 
alleged delict or quasi delict which forms the ground 
of the claim, the contract of copartnery was res inter 
alios acta, so far as those individuals, who were not 
then, but subsequently became sharelioldcrs, were 
concerned. Tlie questions, therefore, arise divested of 
specialties, (1) Was there culpa, (whether fraud or 
negligence,) on the part of the Directors? and (2) if 
so, were the claimants snfifcrers thereby, and what 
was the extent of their loss ? 

If these questions are answered in the affirmative, 
the claimants must prevail to the extent of the 
damage which they may be able to prove that they 
hiive suficred. 



SEARCHES FOR INCUMBRiVNCES. 



As the Lord Advocate has intimated his intention to 
introduce a Bill into Parliament during the present 
Session, with the view to lessening the present heavy 
expense of searches for incumbrances aflccting heri- 
table subjects, it may be not out of place for us to 
state generally what is at present necessary in order 
to procure a scarcli for the i>rcscriptive period ; and 
to suggest a mode by which tlic expense may be 
lessened witliout in the least detracting from the 
accuracy of the search itsel£ 

The Registers usually examined, are the General 
Register of Sashies, in which it is competent to re- 
cord deeds affecting lands in any part of the kingdom, 
and the Pai-ticular Registers of Sasines, in which it 
is only com[)etent to record deeds affecting lands 
within the district to wliicli tlic Register is applicable. 
lk»8idcs these, it is also necessary to examine the 
(ieneral Register of Inliibitions, the Particular Rcgi- 
Kter o * Inhibitions for the district in which the hinds 
are situated, and also the Itcgister of Adjudications. 
There are thus five different llccords to be searched, 
for a period of forty years, in order to exhibit a com- 
)»!cte search. The course usually followed is for the 
agent to forward to the Searcher of Records in ICdin- 
burgh a memorandum for search, containing a copy of 
the descri[)tion of the lands, and the names and desig- 
nations of the parties against whom he wishes the 
search to be made. When the search has been com- 
pleted at Edinburgli, it is necessary to have it con- 
tinned in the Particular Registers of Sasines, and 
Iidiibitions, in order tliat it may be brow^ht down to 
the date of the settlement of the tran-;action. The 
expense incurred from the necessity of examining so 
many records usually amounts to from .£12 to £\5i 
and while the burden is not much felt where the value 
of the lands is considerable, it is found to be heavy 



and grievous where the subjects are of small value; 
so much so, indeed, that in transactions conoeming 
such subjects, searches are frequently dispensed with. 
The suggestion which we would offer (and for 
which we cannot claim any originality} as a means of 
reducing the expense of a search, is the following : — 
Let there bo only one Register of Sasines, and one 
Register for Inhibitions and Adjudications, and let 
these be kept at Edinburgh. To this course we do not 
think that there can be any objection. If adopted, 
there would be only two Records to search in place of 
^ve, and necessarily less risk of omissions in the 
course of the search. While there appears to be 
serious difficulties in the way of reducing the period 
of the long prescription in reference to heritable rights, 
we think that the search in the Register of Inhibitions 
and Adjudications might be reduced to a period of 
ten or twelve years, without the least injury or risk 
to any ona A creditor delaying to carry out his dili- 
gence during such a period, should be held to have de- 
parted from it. 

As omissions frequently occur from the similarity 
of description, and the consequent difficulty of dis- 
tinguishing subjects, we would recommend one of two 
courses to be adopted, by either of which greater ac- 
curacy would be attained: — (1.) That the keeper of 
the Register of Sasines should keep a book, containing 
a copy of the description of the lands, with a distinctive 
number and letter; that after the lands have been 
once entered therein, the number and letter should bo 
ad<lcd to the docquet .appended to the registered 
deed by the keeper, and tliat all subsequent deeds 
affecting the lands should contain the distinctive 
nnmber and letter assigned to them, so that when 
presented for registration a short entry might be 
inserted in the book so kept, under the proper 
head, somewhat in the form of the present Inventories 
of Writs. If a method similar to this were adopted 
a search in the Siisine Record Twonld consist of a 
certified copy of the entries under the hand of tho 
keeper. Or (2) the Registrar of Sasines might keep an 
inventory or abstract of titles applicable to each sepa- 
rate subject marked with a distinctive nmnber and 
letter; and when a deed is to bo recorded, a short 
abstract thereof might be added to it. The deed 
should, of course, bear the number and letter, so that 
the Registrar might at once lay his hands on the 
inventory or abstract referring to the lands con- 
tained in the deed. When a search was required in 
tlie >Sasino Record, a certified copy of the inventory 
or abstract would serve the purpose. Of course, it 
Wfudd take a nnmber of years before the public could 
obtain the full benefit of either of the two cimrses 
pro()osed; bnt in a large number of cases where 
searches have already been brought down to a recent 
date, or in the case of new feus, tho advantages 
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would be at onoe felt — a search would be almost cer- 
taiu to be accurate, and in place of having to pay 
from £12 to £15, a complete search might be ob- 
tained at an expense of from £2 to X3. 



MANDATE OR AGENCY. 
(Contimud from page 52. J 



n. — ^POWEBS, DUTIES, AND OBUQATIONS OF AGENTS. 

3. Delegation of Agenda AtUliorUy, — ^It is a well 
established principle of law, that an agent in ordinary 
circumstances, and without express authority, or a 
fair presumption of one growing out of the particular 
transaction, or of the usage of trade, has no power to 
delegate his authority by employing a sub-agent to 
do the business which he has undertaken, without 
the knowledge or consent of his principaL The 
reason is obvious since an exclusive personal trust 
and confidence has been reposed in the particular 
party chosen, and elected by the mandant propter 
ddedum pertonas. And hence is derived the maxim 
of the common law, delegata potestaz non potest 
delegari It would appear that by the Roman Code, 
a mandatory might have committed the execution of 
his commission to a third party, but the law of Scot- 
land does not permit such a delegation of authority, 
(^See Stair, 1-12-7, afid Ersfdne, 3, 3, 34); when it 
is intended, therefore, that an agent should have 
power to delegate, it ought to be conferred expressly 
by the principaL Certain cases indeed may occur 
where such an authority will be implied, as where it 
is indispensable by the law in order to accomplish 
the end proposed ; or it is the ordinary custom of 
trade; or it is understood by the pai-ties to be the 
mode in which the particular business would or 
might be done. But it is always proper and advis- 
able to confer the power by express terms of sub- 
stitution, because where this is done all questions 
respecting the legality of the act of delegation will be 
obviated. Although an agent cannot, without such ex- 
press or implied permission, delegate his authority so 
far as the principal is concerned, yet the substituted 
agent may still be responsible to the original agent for 
his acts under the substitution, as much as the latter 
is responsible to the principal (JErddne, 3, 3, 34.) 
The original agent must answer to the principal for 
delegates named by him, whether with or without 
permission; in the latter case, he must answer ab- 
solutely ; in the former, he will be safe if in h<ma 
fide he believed the delegate to be competent and 
solvent. (JTJijomion & Dtincan, 16th July, 1754-5, 
BroujrCs Sup., 276.) 

4. Joint Principals and Joint Agents. — ^In regard 
to cases of two or more principals, it may be generally 
laid down^ that if they have a several and distinct 



interest, no one of them can ordinarily appoint an 
agent for all the others without their assent and 
concurrence. Upon the same grounds, where dif- 
ferent persons have separate and distinct, though 
undivided interests in the same personal property, 
one of them cannot appoint an agent for alL But 
it is proper to observe, that in case of partnership 
a different rule obtains; and that with respect to part- 
owners of ships, there is some peculiarity in the 
kw. (^See 2 BelTs Com., p. 638.) With regard to 
joint-agents, on the other hand, it is a general and 
well established rule of the Common Law, that 
where an authority is conferred on two or more 
persons to do an act without a power to the plurality 
or any determinate number to act as a quorum, the 
act is valid to bind the principal only when all of 
them concur in doing it, for the authority in such a 
case is construed strictly, and the power is under- 
stood to be joint and not several {Stair, 1-12-13; 
Ui-skine, 3, 3, 34.) But though the rule of the 
Common Law is thus strict, yet it cannot be re- 
garded as inflexible, and in commercial transactions 
a more liberal interpretation in favour of trade is 
admitted as tending to promote public confidence. 
(Vide Stair and Erskine ut supra, also Story's Com- 
mentaries, sec. 38-43.) The general rule, also, is 
admitted to be different in a matter of public trust, or 
of power conferred for public purposes, and if all meet, 
in the latter case the act of the majority will bind. 

5. Nature and Extent of Agent's Authority. — ^The 
chief obligation arising from the contract which we 
are now discussing, lies upon the agent, who, by his 
acceptance, is bound to execute the mandate. The 
authority conferred, as we have already seen, is al- 
ways construed to include the necessary and usual 
means of executing it with effect. All written 
powers, such as letters of attorney or of instructions, 
receive a strict interpretation, and the authority is 
never extended beyond that which is given in terms, 
or is necessary and proper for canying the com- 
mission into full effect. In written instruments also, 
of a less formal character, the like construction 
generally prevails, and they are never interpreted, so 
as to authorise acts obviously without the scope and 
intent of the particular matter to which they refer. 
Principles very similar may be traced back to the 
Civil Law, and the doctrine with us has been very 
accurately laid down by Lord Stair: "where, in gene- 
ral mandates, some things are specially expressed, 
the generality is not extended to cases of greater 
importance than those expressed." {Stair, 1—12-15.) 
When a written authority is known to exist, or is by 
the very nature of the transaction pre-supposed, it is 
a duty incumbent on all parties dealing with the 
agent, to examine the terms thereof, and satisfy 
themselves of the extent of his powers. Mercantile 
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instramentfl^ bqcIi as orders and letters of instractioD, 
are generally, out of favour to commerce, construed 
with great liberality, and pronounced free from the 
application of technical rules. The construction of 
mere commissions is to be extended, restrained, quali- 
fied, and in general, assisted by the usages of trade. 
Thus, if it is the question to sell goods upon credit, 
an agent employed to sell without special restraint 
may follow that course. But he cannot sell on 
credit, in a case where it Is not the usage, unless he 
be expressly authorised, because this would be to 
sell in an unusual manner. Nor can he bind his 
own principal to other modes of payment, than a pay- 
ment of mo^ey at the time of sale, or on the usual 
credit. 

Li general, the maxim holds good, that where an 
express power is conferred by writing, it cannot be 
enlarged or controlled by parole evidence. A general 
agent must exercise a sound discretion, and he has, 
as we have seen, all the implied powers which are 
within the scope of the employment The principal 
will be bound by the acts of his agent within the 
scope of the general authority conferred on him, 
although the latter violates by those acts the private 
instructions and directions given to him by the 
principal. If the agent's powers are special and 
limited, he must strictly follow them, and if he ex- 
ceed his limited authority, the principal is not bound 
by his acts, unless indeed he has held him out as 
possessing a more ample commission. The ground 
of this distinction is the public policy of preventing 
frauds upon innocent persons, and the encouragement 
of confidence in dealing with agents. The maxim 
of natural justice here applies with its full force, 
that he who, without intentional fraud, has enabled 
any person to do an act which must prove injurious 
to himself, or to another innocent party, shall him- 
self sufier the injury, rather than the innocent party 
who has placed confidence in him. The general 
ground on which this distinction is taken, has been 
ably exx)lained by Mr Lloyd, in a note to Faley's 
Treatise on Agency, p. 199. Of course, the maxim 
fails in its application when the party dealing with 
the agent has a full knowledge of the private instruc- 
tions of the agent, or that he is exceeding his au- 
thority. The same rule was also recognised, and 
applied with rigorous exactness in the Roman Law, 
(Story on Eq. Jtwispr., VoL I., sec 394.) Pothier 
has laid down the rule in a very satisfactory manner, 
and with characteristic clearness, (1 Fot/L on Oblig, 
by Ivans, N. 79.) This distinction between cases of 
general agency, and those of special agency, seems at 
first view to import a difference of doctrine founded 
more on arbitrary rules than on just reasoning. But 
properly considered, the same principle pervades and 
governs each of the cases. Mr Smith, in his useful 



Compendium of Mercantile Law, (pp. 46, 47,) has 
stated the distinction with clearness and brevity. 
The appointment of the agent is his only authority. 
It may be general, to act in all his principal's afiairs, 
or special, concerning some particular object. It may 
be limited by certain instructions as to the conduct 
he is to pursue, or unlimited, leaving his conduct to 
his own discretion. But whether there be a special 
authority conferred on the agent to do a particular 
act, or whether there be a general authority to do all 
acts in a particular business, each case includes the 
usual and appropriate means to accomplish the end. 
{Lhyd^s P<dey, 197-200.) Valin, an eminent French 
jurist, has remarked that it is permitted in the usage 
of trade for factors to go a little beyond their orders, 
when these are not very precise or absolute, ( ValiiCt 
Com., sur 1' ord. de la ^ertom IL, p. 32;) but Chan- 
cellor Kent disapproves of the opinion so expressed 
by Yalin, founded as it was on a particular case de- 
cided by the French Admiralty. (2 KenCs Com,, 618.) 
Whatever would be sufficient, if done by the principsd, 
is sufficient to be done by his representative, though 
the inability which excuses the principal from doing 
more does not affect the agent. {Cokeys Lit., 258.) 

By far the most numerous cases of agency arise 
from verbal instructions, or by implication from the 
particular business of the principal or agent, or from 
the usual dealings between them, or from the general 
usages of commerce. An implied agency is never 
construed to extend beyond the obvious purposes for 
which it is apparently created. The intention of the 
parties, deduced from the nature and circumstances 
of the particular case, constitutes the true ground of 
every exposition of the extent of the authority, and 
when that intention cannot be clearly discovered, the 
agency ceases to be recognised or implied — Obligatio 
mavidati consensu, contrahentium consistU. The Roman 
law fully recognised the same doctrine as to the na- 
ture and extent of the limitations of an implied agency. 
Where a man stands by knowingly, and suffers another 
person to do acts in his name, without any opposition 
or objection, he is presumed to have given an autho- 
rity to do those acts. It is now clearly established 
that if the true owner of property stands by and 
knowingly suffers a stranger to sell the same in his 
own name, as his own property, without objection, 
the sale will be valid against the true owner. (Story's 
Com., sec. 91.) The same rule applies to cases where 
a clerk accepts or indorses bills or notes for his master, 
which the master afterwards pays as legitimately ac- 
cepted or indorsed — for his acquiescence under such 
circumstances will be treated as equivalent to an 
affirmance of the authority of the clerk to do such 
acts. In Hke manner, an impKed authority may be 
deduced from the nature and circumstances of the 
particular act done by the principal. Thus, if the 
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owner slioiild send goods to an anction-room, or 
other place where it is the ordinary business of the 
person to whom they are confided to sell, a power of 
sale is implied; the principal will be bound by the 
sale, and the purchaser will be safe. In like manner, 
the tadt consent or acquiescence of the principal may 
be deduced from the usual habits of dealing between 
the parties. The known usages of trade, also, often 
become the true exponents of the nature and extent 
of the implied authority. As to the incidents which 
are implied by law, from the direct or principal 
authority, we have already stated that every such 
authority carries with it, or includes in it, as an inci- 
dent, all the powers which are necessary, or proper, 
or usual, as means to effectuate the purposes for which 
it was created. In some cases the nature and extent 
of the incidental authority turn upon very nice con- 
siderations, either of actual usage or implication of 
law. Incidental powers are generally deduced either 
from the nature and objects of the particular act of 
agency, or from the particular business, employment, 
or character, of the agent himsel£ In some cases 
the deductiim is, in the absence of all contrary 
proofs, a mere inference of law; in others, it is a 
mere matter of fact, or an inference of fact; in 
others again it is a mixed question of law and 
fact For practical illustrations of these distinc- 
tions, reference may be made to Story's Commentaries 
on Agency, sec. 101-125. As to incidental powers 
by inference of law, it is a xmiversally recognised 
principle that an authority to buy or sell goods in- 
cludes the authority to execute the proper vouchers 
therefor; and Justice Story has laid down the rule, 
that the possession of a negotiable instrument is gene- 
rally deemed sufficient prima facie evidence of the 
title of the possessor to receive payment of it. The 
question, whether the mere possession of a bill of 
exchange by a factor does of itself imply authority 
to uplift the principal sum, was mooted, but not 
decided, in a recent case before our Court. (River 
Clyde Trustees, 17th March, 1853, 15 D. 36, since 
decided and affirmed in House of Lords.) But by 
far the largest portion of incidental powers is de- 
duced from the particular business, employment, or 
character, of the agents themselves. Whatever acts 
are usually done by particular classes of agents, what- 
ever rights are usually exercised by them, and what- 
ever duties are usually attached to them, all such 
acts, rights, and duties, are deemed to be incidents 
of the authority confided to them in their particular 
business, employment, or character. Some of the 
incidental powers belonging to each of those classes 
of agents, before enumerated, have been stated by 
Justice Story in his Commentaries, sec. 107, et seq., 
and it is unnecessary for us to examine them more 
particular!}'. 



If it be intended to confer power on a factor or 
agent to do extraordinary acts, the factory must be 
special, and we will therefore specify a few things 
which cannot be done without special authority : — (1.} 
It is incompetent for a factor, not specially aothorised, 
to sell an heritable estate, or even a moveable article 
of great value. (^Thomas, 4th July, 1829, 7 Sh. 828.) 
(2.) Nor can he, without express powers, enter his 
constituent heir to a succession so as to incur any 
risk of representation. It is proper to remark, how- 
ever, that the responsibility here is now greatly 
avoided by the Service of Heirs Act (10 and 11 
Vict., c 47), whereby the liability to be incurred 
may be restricted to the value of the succession. 
When the factor has power to enter his consti- 
tuent as heir, it implies power to do what is re- 
quisite to establish and enforce the daim to the 
succession, and therefore to reduce an adverse ser- 
vice, (Giford, 11th Feb., 1834, 12 SL 421), and a 
general authority has been held a sufficient warrant 
for the factor to serve the constituent heir to a lucra- 
tive succession. {MatUe, 13th Dec., 1811, F.C.) (3.) 
Special powers are required to enable the factor to 
compromise his constituent's claims, or to accept a 
composition, or to submit to arbiters any debateable 
right arising between the constituent and a third 
party, (ffollingioorth, 2l8t Jan., 1813, F.C; Bridges, 
22d Nov., 1831, 10 Sh. 43.) On this point (says 
Mr Erskine) the power of tutors is greater than that 
of general mandatories. For which this reason may 
be given, that the power of tutors ought to extend even 
to uncommon acts of administration when they ap- 
pear profitable to the pupil, because pupils, having 
tutors can do no deed; but there is no such necessity 
to stretch the powers of a general mandatory, for the 
mandant is capable by himself of transacting or re- 
ferring to arbiters any debateable daim, and if he 
wants to devolve that power on a mandatory he may 
do it by a special commission, (JSrsk. 3, 3, 39.) (4.) 
If the factor is to have power to borrow money, and 
to convey the personal or heritable security of his con- 
stituent, it must be expressly conferred, and the clause 
of registration in the deed of factory should contain 
a consent to execution against the constituent. In 
special circumstances, as to preserve the estate in order 
and repair, the Court have extended the general power 
of a factor to borrowing money for these purposes. 
{Thomson, 23d Dec, 1842, 5 D. 379.) (5.) In one 
old case it was held that a factor with general powers 
had no title to pursue removing, {York^s Building Coy., 
14th Nov., 1704, Mor. 4054), and in another that a 
factory or commission did not give power to change 
a debt from hcrittvble to moveable, (Brown, 2Gth Jan., 
1 7 7 9, F. C.) If, ill a general mandate, some particular 
cases are expressed, the mandate is not to be extended 
to cases of a different kind from those which are ex- 
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pTessdd for, though such mandate be in the form of 
words general, yet the subjoining of certain particulars 
makes it special, and so restricts it to the particulars 
of the same kind and nature with those which are 
expressed. (See Enk, 3, 3, 39.) 

It may be stated generally, that no representa- 
tions, declarations, or admissions of an agent will bind 
his principal, except in cases within the scope of the 
authority confided to him, subject, however, to the 
same distinction, of which notice has been already 
taken, between general and limited agents. For where 
the acts of the agent will bind the principal, there his 
representations, declarations, and admissions respect- 
ing the subject-matter will also bind him, if made at 
the same time and constituting part of the res gestae, 
{Storffs Com,, sec 134.) Thus, a warranty given on 
the sale of a horse by a servant ordinarily employed 
to sell is binding upon the master ; but to a£fect an 
employer with a warranty made by his agent on a 
sale, it must be made at the time of sale, or must be 
connected by direct reference with the sale. In con- 
tracts of inmranee, where the mis-statement or sup- 
pression of any fact which could influence the judg- 
ment of the underwriter goes to the very foundation 
of the contract itself; it is not less fatal to the right 
of the party claiming the benefit of the insurance that 
the error was produced by the act of his agent than if 
it had been wilfully occasioned by himself; and there- 
fore the most explicit disclosure by the assured to his 
agent of all the facts within his knowledge, with the 
intention that they should be communicated to the 
insurers, will not assist his right to recover, if any part 
of that intelligence, or of what the agent may be in 
possession of from other sources, tf material, have been 
withheld. As Mr Lloyd justly remarks : — " A man 
'' cannot adopt another as his agent for making a con- 
" tract and repudiate his responsibility for the conduct 
"of the agent in making it." (Lhj/cPs Foley, foot- 
note p. 260.) Upon the principle that whatever is 
known to the agent must be presumed to be known 
to the principal, it is immaterial through what chan- 
nel the fact concealed happens to be known to the 
agent. (See case of Dunlop v. Stewart, affirmed by 
House of Lords — Park, 209.) As the concealment of 
a material fact invalidates the policy, a fortiori the re- 
presentation of one which is false has the same effect, 
and it makes no di£ference that the representation is 
without fraud, and that the fiict alleged is true in the 
belief of the agent making it. (LloycTs Foley, p. 
256-260.) Upon a similar ground notice to an agent 
oj)erates as constructive notice to the principal him- 
self^ where it arises from or is at the time connected 
with the subject-matter of his agency. But it must 
be kept in view, that notice, in order to affect the 
prindpal in reference to a contract completed by the 
interposition of an agent, must be to an agent em- 



powered to treat, and not to one who Ib merely em- 
ployed to carry proposals from one side to the other. 

The admissions of agents concerning those transac- 
tions in which they are employed are, for some pur- 
poses, equivalent to the acknowledgment of the 
employers themselves. It is not, however, to be con- 
cluded that the declarations of an agent have always 
the same force, for the purpose of dispensing with 
proof of the fact, as the admission of the principal 
himself would have, though that force may always be 
attributed to them when they are the foundations of a 
contract which the agent has power to mak& The 
distinction between those cases in which the declara- 
tions of agents affect the principal, and those where 
other evidence is necessary, was discussed at great 
length and with much anxiety in the "Rnglia}! case of 
Fairlie against Hadings, (10 Ve. Juih, 123), and the 
principle there laid down has been recognised and 
followed in subsequent decisions^ 

We have already had occasion to remark, that 
although the powers of agents are ordinarily limited 
to particular acts, yet that extraordinary emergencies 
may arise in which a person who is an agent may, 
from the very necessities of the case, be justified iu 
assuming extraordinary powers, and that his acts, 
fairly done under such circumstances, wiU be binding 
upon his principal The same doctrine would seem 
to apply to the case of a mere stranger under circum- 
stances of the most urgent necessity, as, for example, 
in cases of irreparable injury to perishable property, 
occasioned by fire, shipwreck, inundation, or other 
casualties, and found without any known owner or 
agent In such cases he performs the functions of 
the negotiorum gettor of the civil law, and seems justi- 
fied in doing what is indispensable for preserving the 
property, or to prevent its total destruction. (Stairs 1, 
8, 3 ; Erskine, 3, 3, 52.) 

(To be continued,) 



Tbeatise ok the Law of Stoppage nr TSAKsmi. 
By Thomas S. Baton, Esq., Advocate. Bell and 
Bradfute, Edinburgh, 1859. 

The right to stop in transitu is to be distinguished on 
the one hand, from the seller's right to retain while the 
price is unpaid, and on the other, from his right to 
demand restitution where delivery has actually been 
made. Irrespective altogether of the question, whether 
the property of goods sold has passed to the buyer, it 
is fixed law, both in England and Scotland, that the 
vendor is entitled to keep the goods until the price 
has been paid — and that, even where they have been 
sold upon the condition that the price should be paid 
at a future date or by bill, if the vendee has become 
insolvent. In Scotland, this right of retention is so 
extensive, that even although the price of the goods 



AprU, 1859.] 



THE SCOTTISH LAW JOURNAL. 



61 



■JBJ 



has been paid, a vendor is entitled, in a question with 
the creditors of a vendee who has become bankrapt, 
to retain the goods sold for other debts. It is differ- 
ent, however, when this right of retention is pleaded 
agiunst a second purchaser ; for now, hj statute, the 
light in such a case is limited to one of retention for 
payment of the price, or for performance of the obli- 
gations or conditions of the contract of sale, or of 
other express contract with the purchaser. In ques- 
tions with the purchaser or his creditors, the right of 
retention remains as before. The vendor is also en- 
titled to restitution, even after actual delivery of the 
goods sold, if the delivery has been procured by false 
promises and fraudulent concealment. Thus, where a 
purchaser induced the seller to deliver goods to him 
on the promise that the balance of the price, part of 
which had been paid, would be settled in a few days, 
and concealed the fact that he was then taking steps 
to have his estates sequestrated, it was held that the 
trustee on his estate was not entitled to the goods 
without paying the balance of the price, (^Watt v. 
Findlay and ffendrie, 20th Feb., 1846, 8 D. 529.) 

The remedy of stoppage in transitu was intro- 
duced to meet the case where the vendor had 
parted with the possession of the goods, and the 
vendee had not yet acquired it. It can only be 
appKed where the goods are on the way to the ven- 
dee. So soon as they have come into his pos- 
session or under his control, the transit is ended 
and the remedy lost. While, therefore, they are 
in the hands of a carrier, hired by the vendor or 
vendee, for conveyance to the latter, they are in 
transit, and may be stopped. It is, however, ab- 
solutely essential to the exercise of this remedy, that 
the possession of the carrier should be a possession 
in that character, and for the purpose of conveyance 
to the vendee. If the ultimate destination of the 
goods be from, and not to the buyer, and the power 
to direct and control the despatch of the goods to such 
a destination be committed to him, the transit is at an 
end when delivery is made to the carrier who under- 
takes, with or for the vendee, to convey the goods to 
that place. And again, the carrier may, at the j ou mey*s 
end, where delivery to the vendee was contemplated, 
agree to become his agent — may keep them in store 
for him under a new contract, and in such a case, 
the transit will be accomplished, and the remedy of 
stoppage excluded. 

The right of stoppage in transitu may therefore 
be defined to be a right competent to an unpaid 
vendor, or one substantially in such a situation, who 
has parted with the possession of goods to prevent 
that possession being acquired by an insolvent vendee. 
This definition excludes a great many cases which 
have been dealt with as belonging to this branch 
of Mercantile Law. As to these, Mr Paton correctly 
says (p. 68), "In all sales effected while the goods 
are lying in bonded and other warehouses, where 
there is generally no transit to be performed but 
simple delivery, actual or constructive, to be effected, 
^* there is much reason for holding that it is not a 
" question of stoppage in transitu that arises, but a 
" question of lien or retention." In such cases there 
is a transference, but no transit, from the seller to the 
buyer contemplated ; and, therefore, it is by a mere 
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fiction that this remedy is made applicable. The real 
question in these cases is, whether the vendor has 
parted with the possession which he held by the 
warehouseman or the storekeeper. It is a misnomer 
to designate the change of agency — ^the act by which 
the custodier becomes the vendee's agent — as a tran- 
sit. But a great many cases have been pleaded and 
decided as cases of stoppage in transitu, where no 
transit was contemplated, and we must, therefore, 
look to them as authorities in this branch of law. 

Still, when the seller is the actual custodier of the 
goods, the distinction between a right of retention 
and a right to stop in transitu has been properly 
observed; and it is necessary in any treatise on the 
subject to keep this clearly in view. Mr Paton 
devotes a separate section to the consideration of 
such cases; and any one will naturally turn to this 
first to ascertain what stoppage in transitu really is, by 
the ordinary process of distinguishing it from that 
with which it may be confomided or to which it is 
akin. We do not wish to be censorious or to deal 
hardly with the author, but the perusal of this some- 
what lengthy section naturally brought us to look at 
the Introduction for some account of the plan and pre- 
tensions of the work. We there find that it was the 
author's intention "In many instances to make the 
" Judges, who are the great expounders of the law, and 
" with whom resides that wisdom which in an eminent 
" degree is conversant with its principles, speak for 
" themselves." We were satisfied that this intention 
had been carried out There is no reason why the 
Judges should not be allowed to speak for tiiem- 
selves; but then we have the Reports in which they 
do speak for themselves, at some length too; and 
we object to any treatise which is but a r^ihauffi 
of these Beports, or as in the present instance, to a 
great extent, a series of copious quotations from 
"Leading Cases," and a re-print of whole Acts of 
Parliament. 

But to keep to this section, the first thing that 
strikes us is the sad puzzle in which Mr Paton has in- 
volved himself about a distinction which he seems to 
suppose exists between the transference of goods in 
bonded and free warehouses. He sets out by saying that 
goods which are bonded in the seller's own warehouse, 
are, while they remain there, subject to his right of 
retention, and that the doctrine of stoppage in transitu 
does not apply. Quite right, but suppose it is a free 
warehouse, what difference does this make? After 
stating that when goods are sold in store, and no 
transit is contemplated, the vendor's right on the in- 
solvency of the vendee is properly one of retention 
and not one of stoppage in transitu, he proceeds : — 
" It might be difficult, in the face of the decisions, to 
"hold that this could apply to all warehouses or 
" wharfs, because by the older decisions both in 
" England and Scotland, the doctrine of stoppage in 
" transitu has been frequently applied to sales in such 
"warehouses; but in regtud to sales of goods in 
" bonded warehouses, when goods are imported, 
"and on arrival at their place of destination, are 
"placed in a bonded warehouse in the importer's 
" name, the transit is at end, and the goods held to 
"be delivered into his possession." Would the 
transit not be at end if the warehouse were free 
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and not bonded) Besides, what place is there 
for the exercise of the right of retention or of stop- 
page in transitu, when the transit is at end, and 
the goods have been deUvered to the purchaser? 
'' But," he goes on to say, "in such a case he (the 
"importer) has got more, (than constructive posses- 
"sion,) he has got actual possession, because the ez- 
*' press object of the Bonding Acts is to give him 
''power to sell while the goods are lying in the 
" bonded warehouse; and every £Eu»lity for that pur- 
''pose is afforded, so much so, that he has access to 
"them at any time, and has complete control over his 
"goods, as much as if they were placed in his own 
"warehouse. In this way the goods are placed in 
"his own warehouse. .... 'The warehouse 
"is his* — and 'the right which such a party has 
"when he sells to a third party, is one of lien or re- 
"teution, and not steppage in transitu." There is a 
two-fold cause of confusion here. We have first the 
transit to the importer of goods lodged in bonded 
warehouses, confounded with the delivery of those 
goods to a purchaser from him, while they remain in 
the warehouse. And then there is the supposed dis- 
tinction between bonded and free warehouses. Now, 
the Bonded Warehouse Acts do not put the keeper 
or any other person who has goods therein, in a 
better position than the owner of goods in a free 
warehouse. The whole effect of these Acts, as regards 
sales of goods in a bonded warehouse, is by the ob- 
servance of a particular form to take them out of the 
reputed possession of the seller; and, therefore, it is 
quite a mistake to draw distinctions between the 
rights of vendors to retain or stop goods in the one 
or other. Mr Faton gets satisfied of this to some 
extent as he proceeds. (Vide page 83.) It is un- 
fortunate that he should snrround himself with 
difficulties that do not exist, or at all events, that 
do not in any degree interfere with or affect the 
subject in hand As another instance of this, 
in a note at the very outset, he says that in Eng- 
land the property of goods sold, passes by the con- 
tract, while in Scotland it does not; but that the 
difference seems to be one of form rather than 
substance, except in one particular. For this ex- 
ce[ition, he refers us to the section which we 
have just referred to, where he says, "There is one 
"distinction, however, between the law of England 
"and Scotland of vital importance, and which arises 
"from the different rule which prevails in each, as 
"to the passing of the property;" and to point out 
this distinction, he quotes from Bell on Sale, to show 
that on the bankruptcy of a seller, who is still in the 
possession of the goods, his creditors "are entitled 
"to consider the property as still untransferred from 
"the seller, leaving the buyer to claim as a personal 
"creditor for the price paid, or for diimages for non- 
" delivery." Looking to the provisions of the Mercan- 
tile Amendment Act, (Scotland,) 1856, we are inclined 
to differ from the author, (page 98,) when he says that 
"The rule in Scotland undoubtedly is that the property 
"of the thing sold passes to the buyer only by delivery." 
But whatever doubt may remain as to this, it is quite 
dear that what Professor Bell, in the continuation of 
the passage quoted by Mr Baton, terms "an unhappy 
"and unjust consequence of the general principle of 



"the Scottish law," is now removed by the first 
section of that statute. The omission to notice 
this alteration is quite unaccountable, not more be- 
cause of its "vital importance," than because in a 
few pages further on, Mr Baton quotes the second 
section of the Act, and points out the effect which it 
has on the seller's general right of retention, when 
a sub-purchaser cMms deHveiy. Having thus omitted 
to notice the lindtation of the rights of the creditois 
of the seller, as regards goods sold, but not delivered, 
Mr Baton says that "it is sometimes material in discus- 
"sing questions of retention and stoppage in transitu, 
"to ascertain whether the property of the goods has 
"passed." Of course, he is dealing with the unpaid 
vendor's right to retain or stop; and it is plain 
beyond question, that such a right must stand or 
fall, as the possession has or has not been completely 
transferred. In England, whence we have our Law of 
stoppage in transitu, the completion of the contract of 
sale has always passed the property, and from the first, 
therefore, the state of the possession of the goods sold 
was the criterion of the seller's right to stop. There 
is no place for the exercise of it, unless the goods 
have been delivered for conveyance— or, in its widest 
sense, ordered to be transferred to the purchaser. 
The proprietary right in the goods is only involved 
to this extent — tliat the remedy is competent to one 
who was before the sale owner of the goods— or sub- 
stantia]j[y so in a question with the vendee — and to 
no other. Mr Baton himself says in an earlier 
chapter, "The main point to consider, is whether 
"the goods are in the course of transit from the 
"seller to the buyer when sought to be stopped." 
So much then for the subject of which Mr Baton 
treats. The book opens with a short account of the 
nature and effect of stoppage in transitu. This is fol- 
lowed by an answer to the question "Who has the right 
'Ho stop?" and a chapter on "Transitus." This latter 
is decidedly the best in the book. The result of the 
various cases is stated with precision, and we cannot 
avoid contrasting it with other parts of the work. 
It shows that a little care would have insured a 
better result. The arrangement of the succeeding 
chapter is most faulty. The portion of it to which 
we have already alluded, should have been found in 
the first chapter; but instead of that, it is one of the 
subdivisions of the chapter, titled "Delivery cuts off 
the right to stop." The question to be answered in 
this part of the treatise properly is. How is the right 
to stop defeated? And the answer — to be illustrated 
by the principles ascertained in the various cases on 
the point is — By delivery to the vendee or the in- 
dorsation of the biU of lading for the goods, although 
still in transit, to a bona fide onerous indorsee, 
who has no reason to suspect that the price will 
not be paid. Id the remaining portion of the work 
are discussed the effect of the rejection of the goods 
by the buyer — ^the powers of factors to pledge or 
assign bills of lading — the transference of goods by 
delivery of documents — and the mode of exercising 
the right to stop. 

It will be seen from this sketch that the treatise 
embraces all the matters falling within the scope of a 
work on the subject with which it deals, — and upon 
these a great deal of information is given. But it ia 
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not well digested. The execution of the work is 
careless. For instance, what meaning is there in 
this passage — 

"There seema to exist an eqtiaDy divided opinion in England 
upon the effect of stoppage in trantUUf the question xaised 
bong — Does stoppage tn tranritu rescind the contxact alto- 
getiier, as if it were noil ab uUiio I" . . . 

"In England, this question has been much diseosBed, and 
with so much difBsrenoe of opini<»iy that it would be xaah to 
postulate too confidently on either side. The question in it- 
self is not unimportant; because, if the eflfoct of stoppage in 
tramiiu be to rescind the contract entirely, then, in that case, 
the vendor has not parted with the ri^ht of property in his 
goods. As Justice Buller said, in lackbarrow v. Mason, — 
'If the goods be his, he has a right to the possesnon of them, 
whether they be in trantiiu or not;' and therefore into whose 
hands soever the goods mav pass, whether into tiie hands of 
the Ymyw or his assignee, tne vendor would be entitled to ac- 
tion for recovery of tilie goods, — latt. v. Cowley and others, 7 
Taunt, 169. At same time, it does not seem to follow that, if 
stoppage in iraauitn operates as a rescission of the contract, 
that the vendor can no longer be a creditor for the price, be- 
cause up to the moment that legal effect is given to his right 
to stop, he seema to have also in him the right of a creditor; 
and therefore, operating in this way, the two are not incom- 
patible, but may combuie in giving effect to the exercise of 
this right." 



In endeavouring to show the importance of the 
question proposed, he says that if it be answered in the 
affirmative, then the vendor has not parted with the 
right of property. If he had been attempting to 
prove that the negative of the question proposed was 
the true answer, we would have said he was proceeding 
by the process of redudio ad absurdum to establish 
his conclusion. The remainder of the passage is 
to us totally unintelligible. This is not a solitary 
instance. We might quote many more passages 
manifesting want of precision of ideas upon the sub- 
ject in baud, or at least indicative of carelessness in 
the manner of communicating them. Indeed, we 
doubt much if Mr Paton has got farther with the 
work which he proposed to himself than the collection 
of materials. 
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Wk have to acknowledge receipt of communications 
firom Linlithgow and Lauder, with reference to the 
case of Dobie v, Anderson, (Reports p. 29), and the 
letter of ** Viator" in our last number. Our Lauder 
correspondent says that Mr Sheriff Wood, in the Small 
Debt Court there, ruled in a recent case (^Rohson v. 
Spence-^ that dissenting ministers were not clergymen 
in the meaning of the Act, and therefore not entitled to 
exemption from toll dues. 

Our Linlithgow correspondent says, with reference 
to the case of Dobie v. Anderson, that the defen- 
der, disBatisfied with the judgment in that case, has 
brought an action against the minister of the Free 
Church there, for dues, payment of which had been 
refused by that gentleman on similar grounds to those 
urged by Mr Dobie; and that this action has been 
remitted to the Ordinary Sheriff Court Boll, in order that 
the matter may be more deliberately discussed. — ^Ed. 



{To (he Editor ofihe Scottish Law Journal) 

Sib, — ^The case of Walker and Son v. Ure, reported in 
your last number, appears to me to deserve farther con- 
sideration, not only on account of the importance of the 
point involved, but because it is, so fiEur as I am aware, 
the only case in which the question, whether a female 
may be an instrumentary witness, has been raised and 
decided. I therefore venture to offer a few remarks upon it. 

In the early ages of the history of this country, when 
writing was an art known to very few, the granter of a 
deed subscribed his name if he could write, and if unable 
to do so, he merely affixed the mark of a cross. In Eng- 
land, after the Conquest, the practice of subscribing fell 
into disuse, and there, as well as in Scotland about the 
same time, sealing was the only method of attesting 
writings. At the end of these deeds the writer was in 
the habit of inserting the names of a number of wit- 
nesses, who, however, did not subscribe. Among these 
are to be found both males and females. Mr Boss, in 
his Lecturesy vol. i., p. 125, says: "In Scotland the 
" witnesses accidentally present, or standing by, as Spel- 
" man says, continued to be inserted, whether men or 
" women. Thus, a charter by David, Earl of Hunting- 
*^don, afterwards David L, is tested in this manner: 
" Testimonio Mathildis Reginae et WiUiehnie fiflu sui.'; 
Matters appear to have continued in this state down to 
1540, when the subscription of the parties and witnesses 
was first required. As the purpose of that Statute 
seems to have been misapprehended, or at least dis- 
regarded, the matter was finally placed as it now 
stands by the Statute of 1681, c. 5, said to have been 
prepared by Lord Stair. In none of these Statutes 
is anything said regarding the parties by whom deeds 
are to be attested, but it is simply stated, that they 
are to be authenticated by the subscription of witnesses. 
Thus, in the Statute 1540, cap. 117, it is declared that 
** na faith be given in time cumming to ony obligation, 
"bond, or uther writing under ane scale, without the 
" subscription of him that awe the samin, and witnesse,^ 
Again, in the Statute 1681, cap. 5, it is enacted " that 
" only subscribing witnesses, in writs to be subscribed by 
"any partie hereafter, shall be probative,'* etc. Here 
nothing is said which, either directly or inferentially, 
excludes females. At first sight it may appear to be 
strange, that the question has never before come under 
the consideration of our Courts. But the universal prac- 
tice of conyeyanoers has been to get all deeds attested by 
males, and for very obvious reasons. In an earlier age, 
and down even to a comparatively recent period, very 
few females, even in the higher ranks of life, could write, 
and were therefore incapable of being witnesses. Mr 
Bogs, vol. i., p. 148, says: " Men who could write their 
" names were long very scarce in both kingdoms, but 
" women much scarcer: writing to them is a very modem 
" piece of education." 

Till within a very late period, women were excluded 
from giving evidence in a court of law, except in a 
limited number of cases. Erskine specially enumerated 
these in his Institutes, B. iy., tit. 2, sec. 23 : " Women 
"are admitted to bear testimony in criminal trials; in 
" clandestine marriages; in facts happening during child- 
" bed; in the maltreatment of wives by their husbands; 
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** and other facts of a domwtic nature; htU not in bar- 

** gatJis proveable by witnesses, nor in settling of marches/* 

etc. He then adds: "It is absard to affirm that the 

"law hath rejected the testimony of women, in these 

*^ last instances, from any supposed incapacity of judging 

"rightly concerning them, since it allows them to be 

" named tutrixes, and eren sole tntrixes, an office which 
" requires a much greater degree of judgment than the 
" understanding the import of the most intricate of the 
" abore particmars. It would, therefore, be more agree- 
" able to the character justly due to the softer sex, in 
" point of capacity, to say, not that women are debarred, 
"W that they are excused, from bearing testimony in 
" courts of law, except where there is a penury of wit- 
" nesses, in which case their giving eyidence is necessair.** 

At another part of his work Mr Erskine says, that 
women cannot be instrumentary witnesses. But he gives 
no authority for this doctrine, and it is not easy to see 
for what reason they are excluded. It cannot be from 
want of capacity; for if they are capable of giving evi- 
dence in tne most complicated cases before the courts, 
they are certi^nly qualified to be instrumentary wit- 
nesses? All that an instrumentary witness requires to 
do is, to certify the fact that he saw the party adhibit 
his signature to the deed, or heard him aclmowledge it. 
He does not require to know anything of the contents of 
the deed, or the purpose for which it is granted. Surely 
a woman is as able to perform it as a boy of fourteen 
years. The reason assigned by Mr Tait in his work on 
Evidence for the exclusion is, that women are inen)eri- 
enced in business and are liable to deception. What 
knowledge of business does the Act require? In what 
manner could they be deceived in the matter? I confess 
I cannot see the difficulty or the danger which 2^ Tait 
suggests. 

In the case of Seton, 24th February, 1816, 1 M. 9, the 
question whether the signature of a female instrumentary 
witness was genuine, was sent to a jury. With the 
gr^test deference to the opinion of Mr Sheriff Bell, I 
maintain that the only inference to be drawn from this 
case must be, that if tlie sisnature had been proved to be 
genuine, the deed would have been held to be valid. 
Would an issue have been sent to a jury to ascertain 
a fact which was not relevant? Mr Menzies, in his Lec- 
tures, p. 109, expressly says, that from the fact of such 
being sent to a jury, " it was assumed, if found genuine, 
" to be sufficient to authenticate the deed.'' Mr Munro in 
Notes to Stair, vol. ii., p. 899, makes the same statement. 
And Mr Dickson in his work on Evidence, p. 370, 
where he treats on instrumentary witnesses, remarks 
that, according to some eminent authorities, women are 
disqualified, but he says that this is now more than 
doubtful; and that although they were excluded in 
practice, from the fact that the Statutes required the 
witnesses to subscribe, "there seems to be no good 
"ground for excluding them in modem times, when 
" they are perfectly fit for the office. Accordingly, in 
"the only modem case in which the point arose, an 
" issue was tried whether the subscription of a female as 
" witness was genuine, thereby inferring that she was 
" conipetent" 

Mr Sheriff Bell seems to rest his judgment principally 
upon the dictum of Mr Tait, that their inexperience in 
business renders them liable to deception; but on the 
other hand, we have the express statement of Erskine, 
that females were not debarred, but that tliey were ex- 
cused from bearing testimony. If this be tme with re- 
gard to giving evidence in cases of great intricacy, how 
much more strongly does it bear upon the question as 
regards their capacity for being instrumentary witnesses. 

Sir Archibald Alison, in his note, draws a distinction 
between the witness in an ordinary case, and instrumen- 
tary witnesses, from the fact that the party in the latter 



case has the choice of witnesses. This I hold is a very 
strong; argument in favour of the admission of femalcB. 
Erskine, ix., 2-27, says, that witnesses who attest the 
subscription of deeds " are called for that purpose by the 
"joint consent of both parties, which bars all challenged 
Inis principle has been carried so far that an infamous 
person, who formerly was incapable of giving evidence 
m a court of justice, was, nevertheless, held to be a 
competent instrumentarv witness. I ooniEess I am quite 
at a loss to understand the learned Sheriff when he sa^ 
that women " being for the most part unacquainted with 
"business, and easily accessible to domestic influence, they 
"are more liable to be made the instraments of a con- 
"spiracy than those of the other sex," and that that is a 
good reason for excluding them from being instrumentary 
witnesses. This might be a very good reason for holding 
that they should Iw excluded from giving evidence in 
courts of law, but how it can affect their eligibility for 
attesting tlie execution of deeds, I am at a loss to under- 
stand. 

Women have not been excluded by Statute, and al- 
though that in practice they were almost never selected, 
this arose from their incapacity to write, and is no 
argument whatever against their competency. The 
doctrine of those writers who state that females cannot 
be instrumentary witnesses, is entirely unsupported hj 
any authority ancient or modem, and is not in accordance 
with the civilisation and enlightenment of the nineteenth 
century. Tlie exclusion of females can only be daased 
within the same category with the disability under which 
persons who had b^ bom deaf and dumb laboured. 
Erskine, (iiL 1, 6,) says, that the usage of Scotland 
has diubled all from contracting who have been deaf 
and dumb frcm thdir birth. But they are now in Uie 
same position as any other person poaseBsed of reason. 

Mr More in his Notes to Stair, vol. ii., p. 899, seems 
to ascribe correctly the origin of the exclusion of females, 
to the incapacil^ under which they formerly laboured 
with regard to giving evidence before a court. He says: 
"Although it has been generally laid down by the text 
" writers, that women cannot be instrumentary witnesses, 
"it is extremely doubtful how far this is correct. In 
" old deeds women are frequently inserted as witnesses, 
" and it is supposed that their exclusion as instrumentary 
" witnesses arose from their being held, at one time, in- 
" competent witnesses in dvil or criminal cases. But 
" this incompetency has been gradually relaxing, and 
" now it is impossible to doubt that females are equally 
" competent to attest deeds as instrumentary witnesses, as 
" they are to bear evidence regarding these deeds, or any 
"other matter, before courts of law." It seems an 
absurdity to maintain that a female may give evidence 
regarding the greater, and more weighty and complicated 
matter, while she is debarred from performing an act of 
the simplest possible kind, requiring no effort of reason 
or intelligence, beyond that which is necessary for the 
performance of the commonest act of every-day life. 

Upon the whole, bearing in mind the terms of the 
Statute regarding the attestation of deeds, the almost 
universal opinion of modem writers in favour of their 
admission, and looking to the fSiict that those writers 
who state that they are excluded, wrote when the law of 
evidence stood upon an entirely different footing, and do 
not cite any authority in support of their dictum, I do not 
see how it can be held that a deed attested only by the 
signature of females can be said to be improbative and 
invalid. Cases can easily be supposed where, in a matter 
of urgency, no male witness could be found, and should 
fema& be excluded, great loss and hardship mj|ght be 
occasioned. 

lam, 
Sir, 

Your obedt. Servant, 

Testis. 
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DEAN OF GUILD COURTa 



It has been, for mauy years back, tho um of the 
Legislature to simplify the forms of procedure in our 
Courts of Law, to diminish the expense of obtaining 
justice, and to introduce and foster precision and uni- 
formity in its administration, by lessening the number 
of tribunals at which that desirable commodity can bo 
procured. The jurisdiction of the Commissaries was 
swept away in 1824, that of the Court of Admiralty 
experienced a similar fate in 1830, and the funeral 
knell of the Court of Exchequer was tolled so lately 
as 1856. The appellate jurisdiction of the Commis- 
saries of Edinburgh was transferred to the Court of 
Session, and that of the inferior tribunals was vested 
in the Sheriffs of Counties. The Court of the High 
Admiral of Scotland has been treated after a similar 
fashion; and the whole powers which heretofore 
belonged to the Court of Exchequer, are now centred 
in the Supreme Court of Scotland. 

While the judicial functions which previously be- 
longed to the magistrates of burghs of regality and 
barony were, with some inconsiderable exceptions, 
taken away by the Heritable Jurisdictions Abolition 
Act, the magistrates of buighs royal were left in full 
possession of the broad, though somewhat vogue and 
undefined, powers which they had enjoyed before 
that Statute was passed; and although these powers 
have, by a long course of uniform usage, been 
much abridged in practice, it is deserving the consi- 
deration of the LegisLiture whether the magistrates* 
jurisdiction should not now be entirely abolished. 
The intention, in truth, of all modem legislation, has 
been to bring the Burgh Courts as mucb as possible 
into general disrepute. While v.ist improvements 
have been effected in the mode of administering jus- 
tice by our county judges, the system of procedure in 
the courts of the Scotch burghs has never once been 
thought of; and it is gradually being cushroudod in a 
venerable coatuig of dust, which will probiibly en- 



gage tho attention, and stimulate the curiosity of 
some antiquary of a future age. It would perhaps 
be better, however, at once to give these anomalies 
in our judicial system their cot^ de grace^ rather than 
allow them to drag out this weary existence to the 
end — ^to sink at last into the grave, long after they 
have outlived their usefulness, and lost the confidence 
and respect of the community. No man in his 
senses, unless indeed he has some other end in view 
than the mere vindiciition of his rights, would think 
of knocking for justice at tho door of these anti- 
quated institutions, when he can get what he wants 
so much more cheaply and expeditiously in the 
Sheriff Court No doubt, access to the county judge 
is, in some instances, denied; but the sooner this re- 
ceives a legislative remedy the better. It is sorely 
high time the absurd farce of special service in burgh 
(or service by ward of Court, as it is termed,) were 
swept away. Can any thing be more preposterous, 
than that fifteen gentlemen, knowing, it may be, as 
much of the matter as a native of Caffirland knows 
of the radius vector; ignorant of the rules of evi- 
dence, or how to apply them to the case in hand, 
should stand up, and gravely declare upon their oaths 
that John, who is the half-brother consanguinean of 
Maiy, who was the neice of James, who was the sou 
of Thomas, is the nearest lawful heir of the said 
Thomas, entitled to be served heir to all his lands held 
burgage? The sooner this interesting relic of a by- 
gone age is delivered to the care of the Antiquarian 
Society tho better. 

The Court of the Dean of Guild is a different in- 
stitution from tho Burgh Courts, propcriy so called — 
tho courts presided over by the bailies — and though 
not open to so many objections as these, we are 
not prepared to say that its total abolition would 
not be a benefit to the people at large. It is, however, 
an existing institution, endowed with considerable 
powers of vitality. It will x)robably keep its place 
in our judicial system for many years to come; and 
is not, therefore, undeserving the consideration of the 
inquirer into the legal nature of the institutions of 
our country. 

Entertaining these views, we propose to present 
our readers with a short sketch of the history of this 
court, and the nature and extent of the jurisdiction 
it at present exercises. We do not presume to think 
that we shall bring any new facts to light, or say any 
thing on the subject which has not been said before ; 
but as the matter is involved in some degree of ob- 
scurity, we dare say that a portion of our readera may 
find something here of which they have been hitherto 
ignorant. We shall endeavour to gather together 
what at present can only be found scattered up and 
down a variety of books, not always accessible to the 
general reader. 

Guild, from the Saxon Gild, signifies, as Du Cango 
informs us, a fraternity — an assemblage of individuals 
into a common brotherhood for some common pur- 
pose. The formation of associations of this descrip- 
tion appears to have been of very general occurrence 
in this island, as well as in the continental states, 
particularly in Italy, France, and the Low Countrieet, 
during the middle ages. The tie by which the mem- 
bers were bound together was their commercial la- 
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terests. It was to be ezpeScted, therefore, that sach 
sodeties should early take root in busy trading towns 
like Paris, Bruges, and GeBo& 

The powers of the Ouildeiy appear from its early 
institation to hare been of two kinds ; the first politi- 
cal, to preyent encroachments on the rights of the 
corporation, particularly firom nnfreemen attempting 
to trade within the bnigh. This, from the abolition 
of the ezdasive rights of incorporations, has now 
become matter of history. The other, and the one 
with which we have more immediately to do, was of 
a judicial nature, and very extensive in its character. 
Besides the priTU^e, which the Dean of Guild still 
possesses, of regidating the erection of buildings 
within burgh, he was, in these early times, vested 
with a power of judging in mercantile and maritime 
cases of every kind. The Act of the Scottish 
Parliament, 1593, c. 38, sets forth how expedient 
it is that the Dean of Quild and his council with- 
in burgh ''be appointit and allowit as is now usit 
in the toun of Edinburgh;" and it ''ratifies and 
confermis the jugment of the Deane of Gild and 
his counsaill in all actionis concerning merchandis, as 
the same is set down be the provest, bailies, counsaill, 
and deconis of the burgh of Edr., and to have full 
strenth and effect in all tyms according to the lovable 
forme of jugment usit in all the guid tounis of franche 
and flanderis quhair buroes ar erected and constitute, 
and speciallie in paris, rowen, burdeaulx, rochelL" 

It is scarcely necessary to say, that the extensive 
mercantile and maritime jurisdiction conferred by the 
Act, has long ago been allowed to fiill into disuse, and 
that the authority of the Dean of GuUd is now, in a 
great measure, confined to questions respecting the 
laying out of streets and the erection of buildings, 
pretty much like the functions which devolved on die 
Edile of Borne. The reference in the Act to the 
usage which, at the time, prevailed in Edinburgh, is 
somewhat obscure, but it seems to point at certain 
regulations then existing in that city, sec. 3 of which 
provides "that the Dean of Guild and his counsel 
bear the haill burden and decide in all questions of 
neighbourhood,'* that is, it is presumed, questions be- 
tween proprietors of conterminous tenements; and in 
the case of the Magistrates of Stirling, Dec. 14, 1732; 
M. 7584, where the regulation was cited, the jurisdic- 
tion of the Dean of Guild was, in such cases, held to 
be exclusive of that of the Sheriff The precise limits 
to his judicial power, however, it must be admitted, 
are not very well defined, and his authority varies 
widely in the different burghs in Scotland. Like the 
endless diversity in the peculiar usages which pre- 
vailed in the election of their magistrates and council 
anterior to the passing of the Burgh Beform Act, 
each place has a distinct system of its own. Thus, 
while in Aberdeen the Dean's jurisdiction is limited 
to the inspectiug of weights and measures, in Dundee 
he is exclusively entitled to judge in all possessory 
questions within the ancient royalty; he decides 
disputes as to marches; and his consent must be got 
before a house can be built or pulled down. He has, 
likewise, in the same class of cases, a cumulative 
jurisdiction with the Sheriff over the extended royalty; 
and in cases of nuisance he possesses a jurisdiction 
co-equal with the magistrates. In Glasgow the 



Dean's fimctions have been extended by local acts 
over the whole parliamentary burgh; in Edinburgh 
they are confined to the old royalty. The impor- 
tant towns of Dumfries, Greenock, and FaDork, 
have no Dean of GuOd Court at all, nor, so far as we 
know, do they suffer much from the privation ; while 
in Eilmamodc and Paisley the powers of that func- 
tionary are exercised by the magistrates. la nost 
of the burghs the Dean is assiBted in his deUberatioos 
by a council, while in others, Aberdeen for example^ 
this is not so. 

The Magistrates of Edinburgh, at one time, as- 
serted a ri^t of control over the proceedings of the 
Dean of Guild; but this was deni^ by the Supreme 
Court, who adjudged that, in the exercise of his func- 
tions, he was wholly independent of the magistrates, 
his sentences being subject to the review of the Court 
of Session alone. AdamsoUy July 21, 1631; M. 
7484. 

The Dean, only, is entitled to give judgment in 
cases coming before the Court His council may 
offer their opinion, but they are not allowed to have 
a voice in the decision,* and the interlocutors of 
Court proceed in his name alona Of course, the ad- 
vice of the assessor is, in matters of law, always 
adopted. In questions of fact, the Dean is supposed 
to judge for himself 

The foregoing observations have reference to the 
Dean of Guild Courts in Scotland generally; but that 
of Glasgow, from the large amount of business dis- 
posed of, and its local associations, is peculiarly de- 
serving of consideration; and to it we shall accord- 
ingly now direct our attention. 

The Dean of Guild of this city owes his existence 
to a decree arbitral, usually called the Letters of 
Guildry, pronounced by Sir George Elphinston of 
Blythswood, the Provost of Glasgow, David Weems, 
the parson, and John Bell and Bobeit Scott, the two 
ministers of the city, dated 6th of February, 1605, 
and proceeding on a submission entered into between 
the merchants and trades ranks, for the purpose of 
having the differences which had sprung up between 
them, respecting the government of the city, amicably 
adjusted. This deed received the sanction of the 
Scottish Legislature in 1672. After detailing the 
animosities which had arisen in the burgh, and the 
agreement the parties had come to, to leave the differ- 
ences to arbitration, it goes on to say, that, "after 
great pains, long travelling, and mature deliberation, 
heard, seen, and considered, and ripely advised by 
both the states of the said merchants and craftsmen, 
and their assistants, has concluded that there shall 
be, in all time coming, a Dean of Guild, and a Dea- 
con Convener, with one visitor of the maltmen, whose 
elections, statutes, and privileges, shall be as follows," 
eta The several articles of the decree, fifty-four in 
number, are then given at length. They have been 
much modified, and many of them rendered alto- 
gether obsolete, by subsequent Acts of the L^isla- 
ture; and also, to some extent, by certain regulations 
of the Merchants' House, made in 1747, and subse- 
quently confirmed by the Town Council; but the decree 



* See the opinion of the Lord Frcuident in Dunlop, Not. 
12, 1824; 3 S., 268. 
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18 still a document of great importance, constituting, 
as it does, the foundation stone of the Dean of Qnild 
Court of this city. The Dean, according to this de- 
cree, must bo a merchant-sailor, or a merchant ven- 
turer (foreign merchant), but since the regulations of 
1747 home traders are eligible. He was formerly 
chosen by the magistrates and council, out of a leet 
presented to them by the Merchants* House, but this 
was altered by the Burgh Reform Act of 1833, 
which Tests the appointment in the latter body alone, 
without being subject to any foreign control Ac- 
cording to the Letter of QuUdiy, the Dean cannot 
hold office for more than two years at a time. It 
empowers him and his council, in eyen broader terms 
thim the Act of 1593, ''to judge and give decreets in 
all actions betwixt merchant and merdumt, and mer- 
chant and marines, and other gild brothers, in all 
matters of merchandise and other such like causes," 
4uid to adjust weights and measures within the burgh, 
(both privileges are now in abeyance) and declares, 
that, ''the Dean of Guild, and his eoundl, with the 
master of works, shall bear the burden in decerning 
all questions of neighbourhood and lyning within 
this burgh." The right of the master of works^ 
under thu article, to ti^e part in the deliberations of 
the Dean and coimcil, has, for a long period, ceased 
to be exercised, and is bdieved now to be lost by 
non-usage. 

The Dean's council consists of eight members — ^four 
chosen from the Merchants* House, of whom the Dean 
of Guild for the preceding year must, according to 
the Letter of Gxuldry, be one, although in practice 
tins provision has been allowed to fidl into disuse, 
and four from the Trades* House, "who shall be men 
of good &me, knowledge, experience, care, and zeal 
to &e common weal, the most worthy men of both 
ranks.'* It would appear that, at one time, the 
council voted as well as deliberated with the Dean, 
and where a difference arose, the question was de- 
cided by a majority of votea This is not the practice 
now, however, the Dean alcme giving judgment, 
which appears to be the correct course according to 
the opinion of the Lord President in Dunlop's case. 

The Dean is empowered, by the Letter of Guildry, 
to electa with ccmsent of his council, either the old 
Dean of Guild, or any one of his council of the mer- 
chant rank, to supply his place during his absence; 
and in case of his death or incapacity during the 
canency of his office, the immediatdiy preceding 
Deaa ii Guild, capable of officiatiiig, acts as such 
till the next time of election.* 

The eighth article of the Letter of Guildry con- 
tains a provision, long ago forgotten, that "no procu- 
rator or man of law shall be admitted to speak or 
procure for any person before the Dean of Gmld and 
his council, but the parties aUenarly." 

Such is a brief and imperfect sketch of the Dean 
of Guild Courts in Scotland generally, and of our 
local court in particular. We shall, in condusion, 
venture a few observations touching the propriety of 
keeping those tribunals longer in existence. That the 
extensive powers they at present enjoy should, in any 
case, be veiy considerably abridged cannot, we think, 
be disputed by any reasonable man ; but we are al- 
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most inclined to go the length of saying that it would 
be better they were abolidied altogether, and their 
jurisdiction, in a modified form, transferred to the 
Sheriff as was long ago recommended by the royal 
commissioners appointed to inquire into the state of 
the Scotch burghs. A serious objection to their con- 
tinuance lies in their diversity of practice, and the 
extreme powers possessed by one court compared 
with those enjoyed by another. This must neces- 
sarily give rise to a question of a very perplexing 
character, when the cases are carried by appeal to the 
Court of Session, and render the laying down of general 
principles by our Supreme Courts for the guidance of 
these inferior judicatories, well nigh, if not altogether, 
impossible, seeiDg that a decision which fixes a prin- 
ciple for the regulation of the Court of Glasgow may 
be quite inapplicable to the Court of Dundee. The 
necessity proprietors of houses are under of applying 
to the Court for its authority before the most trifling 
alteration can be made, is a grievance of serious 
magnitude, and one whidi we are suprised has been 
so long submitted to. Surely the owners of adjoining 
buildings are quite capable of looking after their own 
interests, aild may safely be trusted to repel the en- 
croachments of unscrupulous neighbours; but is it 
not too much that an expense of several pounds must 
be incurred in the Dean of Guild Court before a door 
can be broken out, or a window shut up-^these 
operations being, all the while, matters of the utmost 
indifference to any body except the proprietor of the 
building) Would any one think of requiring our 
marine engineer to get judicial authority before build- 
ing a ship or constructing a steam-engine, simply 
because their proposed plans might constitute an 
encroachment on the patent rights of somebody else) 
And if not necessary in the one case, why should it 
be deemed indispensable in the other ) In the modem 
parts of the dty of Edinburgh, where the jurisdiction 
of the Dean of Guild does not extend, its absence has 
been felt as a blessing rather than a hardship; and 
while such places as Dumfiies and Kilmamodc can 
do without the services of any such functionary, we 
do not think he would be at all missed in the dty of 
Glasgow. 

It may not be out of place to advert to a misap- 
prehension whidi exists among some, at least, of our 
practitioners as to the proper form of instituting pro- 
ceedings at the Dean of Guild Court It is pretty 
generally thought that the petition for a lining should 
be concdved, as nearly as posdble, in terms similar 
to the form given in the Sheriff Court Act of 1853. 
This is a mistake. That Act does not apply to Dean 
of Guild Courts at alL The Act of Sederunt, July 
18, 1851, "as to records in Sheriff Courts,** is the 
rule; and such petitions should have a condescendence 
and note of pleas in law annexed, in the same way as 
was done in the Sheriff Court providon to the Act of 
1853. The dause in the Act 1 and 2 Vic. cap. 119, 
stands unrepealed, that Acts of Sederunt made for 
regulating the procedure in the Sheriff Courts "diall 
apply to, and reodve effect in, the Courts of the royal 
burghs in Scotland, as wdl as in the Sheriff Courts," 
sec. 31 m firie. We would venture to recommend 
that this providon should not be disregarded in 
practice. 
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MANDATE OR AGENCY. 
(C<mtinu€d from page 60. J 



EL — TOWSaS, VVTOB, AMD OBLIGATIOKB OF AGENTS. 

We now proceed to examine some of the more im- 
portant duties and obligations of agents, and in doing 
so, shall consider (1), what is the proper mode of 
exercising their authority, and what will be regiuded 
a fair execution thereof; (2), the degree of diligence 
required of agents in the proper exercise of their 
functions; and (3), the other incidental acts which 
are required of them by law to fulfil thdr duties and 
obligationa 

(1.) We have already found that in ordinary cir- 
cumstances, and without the consent and permission 
of the principal, either express or necessarily implied, 
an agent cannot delegate his authority to a third 
party; and hence it follows that the act must be done 
by himself, proprid penona, as it is a matter of per- 
sonal trust and confidenca But then there remains 
a most material consideration as to the particular 
mode or form in which the agent, when he acts per- 
sonally, is to execute the authority conferred, so as 
to bind the prindpnL And with reference to this, 
Justice Story has observed that the general rule in 
cases of contracts ^subject, however, to certain ex- 
ceptions,) is, ''that in order to bind the principal, and 
"to make it his contract, it must purport on its face 
''to bo the contract of the principal; and his name 
"must be inserted in it and signed to it, and not 
"merely the name of the agent, even though the latter 
" be described as agent in the instrument. This is re- 
"gularly true in regard to all solemn instruments 
"under seal" And he proceeds to say, '*but where 
"an act is to be done in pais, or in any other manner 
"than by a written instramcnt, under seal, there the 
"act will be so construed, if it may bo, as most effec- 
"tually to accomplish the end required by the prin- 
"dpaL" {Story'B Commeniaria, section 151.) The 
general rule as laid down by the eminent jurist above 
mentioned, is more particularly applicable to the prac- 
tice in regard to scaled instruments, as existing in 
England and America. But it also applies, in a 
limited degree, to the practice in Scothuid, where the 
agent, in granting obligations for debt or deeds for 
behoof of the principal, in virtue of authority con- 
tained in a power of attorney, or deed of factory, 
should alw.iys declare his rcproscntiitive character. 
Whatever the fiictor docs, ought to bo done factorio 
nomine, in order to save himself fi*om iMurooual rcspon- 
sibiUty. (AuuUu:, Gth January, 1731), Mar. 40G5.) 
Where the mandatory acts under the powers given to 
him, and in the name of his constituent, he binds his 
employer and incurs no i)cr8onal responsibility in the 
transaction. (Jitvwn v. M'DimgaU, 30th November, 
1802.) It has even been held that, according to the 
practice of Scotland, a factor, with auUiority to uplift 
and recover a debt, may raise action for payment 
thereof in his own name, as the acting factor commis- 
■iouer and attorney nominated and appointed by the 
constituent, without making him a party to the actioa 
(WItyU, Ist June, 18.00, 12 D., 955.) Mr Story has 
further stated, that a liberal exposition is allowed in 
cases of unsolemn instruments, and especially of 



commercial and maritime contracts, which are nsoally 
drawn up in a loose and inartificial manner. In such 
cases, in furtherance of the public poli<7 of encourag- 
ing toade, if it can, upon we whole instrument, be 
collected that the true object and intent of it are to 
bind the prindpal, and not merely the agent Goorta 
of justice will adopt that construction of it, however 
informally it may be expressed. But he adds that the 
general doctrine so laid down, is not universally true, 
and that there are exceptions to it, as well estahliahed 
as the role itself Thus, for example, a written con- 
tract made by a fisctor, in his own name, for the pur- 
chase or sale of goods for his principal, will bind the 
principal; and he may be sued thereon, exactly aa if 
he were named in it, for it is treated as the contract 
of the prindpal, as well as that of the agent (Storj^B 
Com,, sec. 154-161; LloycPs PaUy, 207; l BdJ^B 
Cam,) The true prindple, however, upon which all 
audi cases stand, undoubtedly is, that the prindpal 
authorises the agent to contract in his own name, and 
thereby to bind his prindpal also; and then the com- 
mon law, acting upon the intention of the parties, 
makes the party who would be uUimatdy liable, imme- 
diatdy liable to the other, whenevw its forms of pro- 
cedure Will enable it to do so. (Story^e Com., sec. 
1G2; Stair, 1-12, 16; Pothier an (Mg., N. 82.) 

It may be stated as a general rule of universal ap- 
plication, that in order eSectually to bind the prind- 
pal, the act done must bo within the scope of tho 
oulJiority committed to the agent In other words, 
his authority or commission must be strictly pursued, 
and its extent and limitations attended to and ob- 
served. It follows, therefore, that if the act vary 
substantially (and not merdy in form) from the autho- 
rity or commisdon in its nature, extent, or degree, it 
is void as £sr as the pruidpol is concerned, and does 
not bind him. But the question may and often does 
arise, whether an act is wholly void or not when the 
agent does more or does less than he is authorised to 
do. If the agent acts up to his commisdon and does 
something more, it will be good, as we have seen, so 
fSur as he was authorised to go, and the excess only 
will be void. "A mandatory,*' says Mr Shkine, 
" who purchases a subject for the mandant at a lower 
" price than is contained in the commisdon, does not 
" exceed lus powers, for a greater sum indudes tho 
" lesser, and though he should go beyond his com- 
" mission, by purchasing at a higher price^ action is 
" competent to him against the mandant for relieving 
" hiiu of the bargain, if he shall restrict his claim for 
" the price to the sum expressed in the commissiou.*' 
{Ersk. 3, 3, 35.) If tho agent, on the other hand, exe- 
cute tho commisdon of his prindpal in port only, it 
then becomes a question whether the prindpid ia 
bound to the extent of the execution. A distinction, 
it is thought, must be mode according to the naturo 
of tho subject The lioman lawyers discussed tho 
question with their usual sagacity. The general rolo 
in the Iloman law imdoubtedly was^ that the ^ei 
mandati, ie., the limits of the authority, must be strictly 
observed — and that whatever the mandatory did uUra 
Jitus mamlati was without authority, and could not 
bind Ids constituents. Whether the prindpal would 
or would not be bound by an net executed in part 
only, depends, in a great measure, upon the reason 
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of the thiog, and in sucli caaos it is necessary to distin- 
guish whether the mandate be indivisible, or snch as 
may be executed effectnaily in parts. — (2 Ktat% Caai,, 
2ld; Beli:sFnneiple8,aec,22^, 5.) If thcagenttransacts 
a different business from that he was authorised to do, 
the principal is not bound, because the agent has de- 
, parted from the subject-matter of the instruction ; and 
the mere fact, that the bargain which is made may be 
more beneficial for the princix^al, will not avail the 
agent if it bo a departure from the substance of the 
authority. As Mr Enkine has well remarked, " it is 
** not a sufficient defence to the mandatory that the 
** method he took was more natural than that whicli 
'^ was pointed out by the mandant, for in that his 
" employer and not he was the proper judge." — {Erdc 
InsLy 3, 3, 35.) Upon a broader ground, any devia- 
tion from the authority, which would defeat the maui- 
festinducemeutsof the principal to make the purchase, 
would be void, whether the bargain were beneficial or 
not — (Story's Com,, sec. 17G.) In cases of mercan- 
tile sales of personal x>roperty, a very liberal construc- 
tion of the authority would no doubt be generally 
adopted. When the factor has doubts regarding his 
duty in particular circumstances, the safest and most 
expedient course for him is to notify them to the con- 
stituent, and if the latter do not thereupon interfere 
or direct him, the factor may act according to his own 
discretion without incurring personal responsibility. 
—(M*CaU, 8th Feb., 1740; Mor,, 3524.) Whore an 
agent has a general authority to receive payment of a 
debt, he is ordinarily bound to receive the whole of 
it in money only, and cannot vary from his authority 
by accepting a bill — {8tory*B G<mk, sea 181.) Even 
a general agent cannot, without particular authority , 
commute the payment by receiving another thing, as 
a horse, in discharge of the debt, unless it be imme- 
diately delivered over to the employer, who accepts of 
it, and thereby ratifies the transaction. It may be 
here observed, that the delivery of goods or money to 
an agent or servant, in the usual course of his employ- 
ment, is, for most purposes, equivalent to a delivery 
to the employer. — {Lloyd's Foley, 201-293.) 

(2.) We shall now inquire what degree of diligence 
is required of agents in the proper exercise of their 
functions. The doctrine upon this important subject, 
as Justice Story has observed, is often laid down in 
very loose and indeterminate expressions. According 
to that eminent authority the true rule undoubtedly 
is, that as the contract of agency is one for the benefit 
of both parties, the agent is understood to contract 
for reasonable skill and ordinary diligence, and he is 
consequently Ihible for injuries to his employer occii- 
sioned by ordinary negligence, or by the want of 
reasonable skilL By reasonable skill we arc to under- 
stand such as is ordinarily possessed, or exercised, by 
persons of common capacity engaged iu the same line 
of employment. By ordinary dilijcnoe we are to 
understand that degree of diligence which persons of 
ordinary prudence are understood to bestow upon 
their own business or affairs, (Story's Com., sec. 183.) 
This seems also to have been the rule of the Roman 
law, where ctdjm or Icvis culpa is deemed to be equi- 
valent to ordinary neglect, or the want of ordinary 
diligence. In regard to the skill requisite by that 
law it is proper to cxplaui, however, that civili:m3 



are not agreed. The diligence prestable by a proper 
mandatory, as understood, in Scottish jurisprudence, 
to be grounded on the equity of the Koman law, is 
only for his actual intromissions and such diligence 
as he employs in his own affiurs, {Ersk., 3, 3, 36.) 
But the diligence implied in the onerous office of a 
mercantile agent is that of a prudent man in manag- 
ing his own affairs, (1 Bell Com., 453.) The same 
equitable rule iu regard to diligence prevails not only 
in the law of Scotland, but also in that of France, 
and indeed in all the continental nations of Europe 
who derive their jurisprudence from the Bomau law, 
(Podiier on OUig., N. 141; Jofiies on Bailments, 30.) 
The questi<m whether the proper degree of diligence 
and skill which the law i-equiros of agente, in per- 
forming their duties, has been applied in a particular 
employment or business, is for the most part, a matter 
of fact open for inquiry, and sometimes involving 
points of great delicacy and difficulty. The general 
usages of trade, the common rules of the particular 
busiuess, and the special mode of dealing between the 
principal and agent, will often explain and expound 
tbo duties required of the agent as to diligence and 
skill. A factor is bound to do such diligence as the 
security of the projiorty under his charge requires, 
e.g., to use sequestration for rents, etc. Every agent 
is bound faithfully and punctiliously to execute the 
duties of his office and the orders of lus principal 
whenever, for a valuable consideration, he luis under- 
taken to perform them, otherwise he will be liable in 
damages. But there is an exceiAion to this, where by 
illness, or inevitable accident, the agent is prevented 
from performing the undertaking, {BeWsPr., sec. 220.) 
(3.) The remarks ahready made naturally conduct 
us to the next head of inquiry, and that is, what are 
the incidental acts which the law requires of agents 
in the discharge of their duties and obligations. And 
here it may bo stated to be the primary obligation of 
an agent whobe authority is limited by instructions, 
to adhere faithfully to those instructions in all cases 
to which they ought properly to be applied. It is a 
general and a sound priuciplo that the agent is liable 
to his principal for all losses and damages arising 
from violations of his duty as agent, by reason of 
misconduct, delinquency, stretch or abuse of power, 
or negligence, provided the loss or damage be reason- 
ably attributed to the same. If he unnecessarily 
exceeds his commission, or risk the propei-ty of his 
principal, he renders himself thereby responsible for 
all losses and damages wldch are the natural conse- 
quence of his act. And it will constitute no defence 
for him, that ho intended the act to be beneficial to 
the principal. On the other hand, if, by the viola- 
tion of his instructions, he obtains a profit or advan- 
tage, he is not allowed to retain it, but the principal 
is entitled to the full benefit. In regard to insti-uc- 
tions two qualifications have been mentioned as natu- 
rally, and perhaps necessarily, implied in every case 
of mercantile agency. The first is that they are 
applicable only to the ordinary course of things, and 
the agent will be justified hi cases of extreme necessity 
and unforeseen emergency iu deviatmg from them. 
The second is, that if the insfitructions require the 
agent to do an illegal or immoral act, ho may violate 
his instructions v/ith impunity, for the law will not 
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sanction or enforce a contract illegal in itself, and by 
the ezecation of which the roles of morality would 
be transgressed. <* This doctrine, (says Justice Story,) 
** is founded on the principles of eternal justice, and it is 
" greatly to be lamented that it has not been followed 
" out in our intercourse with foreign nations to the 
''extent of refusing to interfere in contracts even 
'' between our own citiisens, which are made in viola- 
" tion of the laws and public policy of foreign nations." 
And the same liberal and enlightened jurist then pro- 
coeds to express a hope that the time may arrive when 
the general cultivation of international law, enlight- 
ened and reformed by Christian morals, wiU introduce 
a better system, which shall declare that the common 
interests of all nations are best promoted by a steady 
support of all the municipal laws of each, nut incon- 
sistent with justice, rational liberty, and Uberal inter- 
course. — {Story's Com., sec. 192-197.) 

In the next place, it may be laid down as a general 
rule, in the absence of specific directions, that if there 
be a known usage of trade, or mode of transacting 
business applicable to the particular agency or analo- 
gous to it, in such a case it will be the agent's duty 
to conform thereto; and any manifest departure from 
it, not warranted by the stem dictates of necessity, 
will be at the peril of the agent, and involve him in 
full responsibility for any loss or damage occasioned 
thereby. For example, when an agent, in the absence 
of instructions, Sells his principal's goods on credit, 
when, by the usual practice of trade, he should have 
received ready money in return, he will be liable to 
the principal on default of payment by the purchaser. 
On the other hand, when the agent has given only the 
usual credit, or has conducted himself fairly according 
to the common course of business, and has employed 
the usual diligence in his agency, he wiU not be re- 
sponsible for any loss occasioned by the subsequent 
in8olven<7^ of the persons whom he has trusted, or to 
whom he has sold the property, if, at the time of the 
sale, they were solvent and in good credit. — {Story's 
Com., sea 202.) It has been repeatedly decided by 
our Court, that an agent or factor, at a (Stance from 
the principal, and in difficult circumstances, will be 
discharged if he act with sound discretion.— (iTay, 
4th June, 1675— J/or. 10,083; Auchie de Co,, 4th 
July, 1822 — 1 Sh, 538.) Where a mandate or com- 
mission is given to a person of skill in any particular 
department, it is imderstood that he may exercise his 
discretion to a certain extent in fulfilling the orders 
given to him.— (/S'es Professor Mor^s Notes on Stair, 
voL L p. 72.) Thus it has been held that a farrier, 
employed to cure a diseased horse, and desired to 
give a particular medicine, is entitled to give the 
medicine in such a form or with such accompaniments 
as his skill shall point out to be proper. — {Burnet v. 
Clark, 10th Dec, 1771.) 

It is a duty incumbent on an agent, where the 
business in which he is employed a<£iits of it, or re- 
quires it, to keep regular accounts of the transactions 
and intromissions, auod to render such accounts to his 
principal at all reasonable times, without suppression, 
concealment, or overcharge. So it is in general, or 
at least in many cases, the duty of an agent to keep 
the property of his principal separate from his own, 
and not to mix it with the latter; and if he does not. 



in cases where it is properly his duty, and afterwards 
he is unable to Hiatiiigniah between the one and the 
other, the whole will, as a sort of penalty for his n^;li- 
gence, be adjudged to belong to the principal. In 
many cases, also, agents become depositaries or share- 
holders of property, as well as agents strictly so cailedy 
and in such cases the ordinary duties of depositaries, 
of the same nature and character, belong to them. It 
may also be stated as generally true, t£at all profits 
which are made by the agent, in the course of the 
business of the principal, belong to the latter. — {Story* s 
Com., sec. 203-207.) 

Besides the particular duties of agents, which have 
been already incidentally stated, there are others which 
seem to be the proper result of law; and a deviation 
from them can only be justified by some dear usage 
of trade, or by the sanction of the principal, or by an 
overruling necessity. Thus, in regard to agents re- 
ceiving money for tiieir principals, the rules seem to 
be (1), that the agent must, in remitting money, fol- 
low any directions given by the principals^ or take 
the risk of the remittance; (2), that he must, when 
no directions are given, remit through a chartered 
bank, or at least a banker, reputed at the time to be 
in good credit, or follow the mercantile custom or 
local usage; (3), that if he pay into his own general 
account, he will be liable to the risk of the bankers 
failure; (4), that if he put his own name as drawer 
or indorser on the bill by which the money is sent, 
he will be liable as indorser. (BdTs Pr., sec. 222,) 
Another rule of general application in r^ard to the 
duties of agents, is that in matters touching the 
agency. Agents cannot act so as to bind their prin- 
cipal, where they have an adverse interest in them- 
selves. The doctrine which we have been consider- 
ing, is capable of a great variety of applications; but 
in all the cases it is founded on the same beneficial 
and enlightened policy — ^the protection of the prin- 
cipal, and the advancement of lus interests, (^orys 
Com,, sec. 214.) 

There is a distinction in the books between pvJbUc 
and private agents, on the point of personal respon- 
sibility. If an agent on behalf of government makes 
a contract, and describes himself as such, he is not 
personally bound, even thou^ the terms of the con- 
tract be such as might, in a case of a private nature, 
involve him in a personal obligation. But there is 
nothing, at the same time, to prevent such a public 
agent undertaking a personal liability in his contracts^ 
if he choose to do so. 

In conclusion, under this head, we shall say a few 
words regarding the &ctor's powers to pledge. It 
has been a question much agitated, both in this coun- 
try and on the continent of Europe, what power a 
&ctor has to pledge the goods of his prindpaL In 
England, at common law, he had no such power. In 
Scotland it has been dedded that he has the power, 
to the effect of conferring on one who lends money 
on the security of the goc^, an unexceptionable leid 
right, or of raising to a sub-fiEustor, or other persoa 
receiving the goods, and advancing money on them, 
an effectual liexL And on this point, the law of Eng- 
land has, by late Statutes, been placed nearly on the 
footing of the law of Scotland. The doctrine of the 
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law on this subject has been reduced by Mr Bell to 
the following propositions:—- 

Fintf Where a factor, having made advances on 
goods sent to him for sale, transfers to another the 
right of pledge or lien which he himself holds, the 
transfer is effectuaL As the creditor, to whom the 
lien is assigned, holds only the qualified possession 
which his debtor was entitled to, his right, like that 
of the assignee to a liferent, expires with his original 
lien; but to this extoit the security is as complete 
as the &ctoi^s own — ^that is to say, the creditor will 
be entitled to avail himself of the pledge to the ex- 
tent of the balance due to the factor. 

Second, Although at first it was held that a factor, 
having goods in his possession, could not pledge those 
goods or receive advances on them, to the effect of 
constituting a lien available against the owner; yet, 
this soon yielded to views of commercial expediency, 
first, in a foreign case, in deference to the laws of 
Holland, (See case ofMUckdl, 11th December, 1746, 
with Lord Kilkerran's Review of the Judgment — KUk,, 
206); and afterwards, it was held that a person, hold- 
ing goods in this country, as factor for a trader abroad, 
could place those goods with another, as his factor 
or consignee, and take advances on tilie security of 
them, to the effect of conferring an unexceptionable 
lien for the advances available against the true pro- 
prietor of the goods. ((Jclquhoun, 15th November, 
1816, F.C; JoJinston, 14th November, 1818, F.C.) 

Third, Where a fiictor, however, places goods in 
the hands of another as factor, or for any other pur- 
pose, which in the case of his own goods would confer 
a lien for a general balance, the sub-fiEu^tor, though 
ignorant of the true ownership of the goods, must, in 
so far as he has not made actual advances on the con- 
signment, but claims only a general balance, take the 
goods under the qualification of the limited right 
which the fEu^r Mmself had in them, (Black, 22d 
June, 1820.) 

But although these were the rules followed in 
Scotland, they had been established chiefly on grounds 
of public expediency and firom favour to commerce, 
though undoubtedly based on a sound principle of 
law, by which property in moveables is presumed 
from possession. The* same course was followed on 
the Continent, and against authorities of groat weight 
the bios of favour and encouragement to the free 
transfer of goods in trade had influenced the whole 
practicaljurisprudence of the tradingnationsof Europe. 
The general maxim of the civil law was, "I^emo plus 
juris ad alium transferre potest quam ipse habereL" 
And under this general rule the power to pledge was 
absolutely deni^. In France it was held, that one 
could not pledge the property of another for his own 
debt. In Holland, and also in Italy, the same law 
was established. 

But an abstract rule, (contiuucs Mr Bell,) laid 
down in law books sometimes does not square with 
the actual business of life, and in favour of commerce 
a relaxation of the above rule was introduced, to the 
effect of allowing the possession of moveables, and 
those otherwise in the apparent right of conmodities, 
not only to sell but to pledge them. 

In England the law had, towards the middle of 
the last century, taken a bias against the direction 



which it had received, both here and abroad, and 
which is said not to have accorded with the spirit 
of the former law. This was the famous case of 
PaUrson v. Tash, in 1743, (2 Stearge, 1178,) tried 
before Chief Justice Lee, who is reported to have 
held, that though a feustor had power to sell, and 
thereby bind hu principal, yet he cannot bind or 
affect the property of the goods by pledging them as 
a security for his own debt, though there is the for- 
mality of a bill of parcels and a receipt; and so the 
jury found. This doctrine appears to have been first 
sluJLen by the authority of Lord Eldon in 1800. 
But still the course of decisions proceeded against 
the right implied in possession. The bad effects of 
this doctrine in trade were so sensibly felt that, after 
the report of a Farliamentaiy Committee had been 
given in, the Legislature interponed to remedy the 
grievance, and the statute of 4 Qeo. lY., a 83, was 
tiie result This statute has been amended, 1st, by 
the Act of 6 Qeo. lY., c. 94; and, 2d, by that of 
the 5 and 6 Via, c. 3D, whereby the hiw is now placed 
on a more satisfinctory footing. — (See BdPs Com,, p. 
483-487; Lloyd^s Foley, p. 222 ti seq.; 2 Kent's Com., 
p. 625-629.) 

Having thus discussed the powers, duties, and obli- 
gations of agents in general, and laid down rules rela- 
tive thereto, of broad and almost universal appHcation, 
we shall proceed, in the next place, to consider the 
efikct of the relation of principal and agent, .^nt, with 
respect to the parties themselves, viz., their mutual 
rights and liabilities; secondly, with respect to third 
parties who may be affected by it. 

{To be continued.) 



Bill to afford fachjtiss fob thx mors Certain 
Ascertainment of the Law Administered in 
one part of Her Majesty's Dominions, when 
Pleaded in the Courts of another part There- 
of. Prepared and brought in by Mr Dunlop, Sir 
Richard Bethell, Mr Fitzgerald, and Mr Malins. 
Ordered by the House of Commons to be printed, 
8th March, 1859. 
The measure contemplated by this Bill, is one of great 
importance, the want of which has led to grievous delay 
and expense, whilst the law of one part of the kingdom, 
as ascertained by the Judges of another section, has been 
far from being satisfactorily determined. 

The principle which has hitherto regulated this im- 
portant matter, has been to hold the law of one part of 
the kingdom to be matter of fact in another. The 
Judges in each section have rather unnecessarily boasted 
of their entire ignorance of any law but that of their own 
country. It has not been unusual to hear a Scotch 
Judge declare from the bench, that he was equally igno- 
rant of the law of England as he was of Japan. 

In England, so far was the principle carried, that 
foreign Zau7was with them matter offact, that it has been 
made a jury question. The law of Scotch marriage, 
amongst others, has been submitted to twelv: yeomen, 
and on the conflicting evidence of Scotch advocates, a 



72 



THE SCOTTISH LA.W JOURNAL. 



[May, 1850. 



Terdict has been giren on what, in the opinion of the 
rustic jury, was, or ought to ho, Scotch law. 

In Scotland, where trial by jury has not as yet been 
made the paladiam of justice, and the only mode of ar- 
riving at the truth, the coune followed has been to ob- 
tain the opinion of eminent English counsel on a case 
approved by the Court 

This Bill, which has been introduced into Parliament, 
by members representing the three portions of the United 
Kingdom, (but giving to Ireland a double representation,) 
is well calculated to place this branch of legal practice 
on a more satisfactory footing. 

We give the Bill at length, by which it will bo seen 
that the Courts of each section of the kingdom are made 
auxiliary the one to the other. As soon as a Court in 
one portion of the kingdom, and having jurisdiction in 
the action, discover, jmlicially, that the law of another 
section of the kingdom must rule, and where tlie parties 
are at variance as to the application of that law to the 
case as heard, then the aid of the Court in that other 
portion of the country is called in to take cognisance of 
the point, and judicially decide thereon. The decisbn 
thus authoritatively given, forms part of the procedure in 
the original action, aud may in the end be carried by ap- 
peal to the House of Lords, with the final decision of the 
original cause. 

It win be observed that the provisions of this Act are 
intended to roach all Courts, supreme and local, civil as 
well as ecclesiastical. The Courts of Shorifb in Sootiand, 
and County Courts in England are, therefore, within its 
scope. It will also bo noticed that the Courts to bo con- 
sulted aro not named — ^therefore, as thcit) are several 
supreme and independent Courts in England and Ire- 
land, besides several tribunals of equity and ecclesiastical 
law, it will be in the discretion of the l^tch Courts; and 
sometimes a question, to what Court, in England or Ire- 
land, the case is to be sent. Or, as the h&w of England 
rules in both the sister kingdoms, it may bo a question, 
where the locality of the law is in Ireland, the English 
Courts may yet adjudicate on Uie law common to both 
countries. So too, as the Act is extended to the law 
as administered in any part of Her Majesty's dominions^ 
it would seem competent for Judges in the colonics, and 
in India, to take the benefit of the Act, and vice versa. 

It will be observed as an omission, Ifeat there is no power 
in tlie Bill given to award the costs of the engrafted case. 
This may perhaps be held as covered by the general 
power inherent to award the costs of the secondary 
cause as part of the ordinary expenses in the original 
action. But it might be well to make special provision 
£or this case, and the audit of such costs would require to 
be ascertained by the proper taxing master of the inter- 
posed Court. 

Now that there is a recognition of the law of Scotland 
by Irish members, it is to be hoped that, their sense- 
less opposition to Mr Craufurd's Bill for the reciprocity 
of execution on decrees between all parts of the United 
Kingdom will be withdrawn, and this much wanted 
measure speedily follow in the wake of the present Bill. 
The law of Scotland cannot be that rude system of bar- 
barism which it was proclaimed to be in the House of 
Commons, since now it is ailmitted to be of equal autho- 
rity as that of the other portions of the United Kingdom. 
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Whereas great Improvement in the Administration of 
the Law would ensue if Facilities were aitbrdud for more 
certainly ascertaining the Law administered in one Part 
of Ilcr Majesty's Dominions when pleaded in the Courts 
of another Part thereof: Be it therefore enacted, by the 
Queen's most Excellent Majesty, by and with the Advice 
and Consent of tlic Lords Spii-ituid and Temporal, aud 



Commons, in this present Parliament assembled, and by 
the Authority of the same, ns follows: 

** L If in anv Action depending in any Court within 
Her Mi^esty's Dominions, it shall be the Opinion of such 
Court, that it is necessary or expedient for Hbe proper 
Disposal of such Action to ascertain the Law applicable 
to the Facts of the Case as administered in any oUier 
Part of Her Majesty's Dominions, it shall be competent 
to the Court in which such Action may depend to direct 
a Case to be prepared setting forth the Facts, as theso 
may be ascertained by Verdict of a Jury or other Mode 
competent, or may bo agreed upon by the Parties, or 
settled bv such Person or Persons as may have been 
appointea by the Court for that Purpose in the event of 
the Parties not agreeing, and upon such Case being 
approved of by such Court, they shall pronounce an 
CMer remitting the same to the Court m such other 
Part of Her Majesty's Dominions whose Opinion is 
desired upon the Law administered by them as ap- 
plicable to the Facts set forth in such Case; and it shall 
EX) competent to any of the Parties to the Action to pre- 
sent a Copy of such Case, duly certified by One of the 
Clerks or other proper Officer of such Court, to the 
Court whose Opinion is to be obtained, along with a 
Petition praying such last-mentioned Court to hear 
Parties or their Counsel and to pronounce their Opinion 
thereon in Terms of this Act; and the Court to which 
such Petition shall be presented shall appoint an early 
Day for hearing Parties or their Counael on such Case, 
according to such Form of Procedure as such Court shall 
direct, and shall thereafter pronounce their Opinion 
upon the Questions of Law as administered by them 
which are involved in or arise out of the Facts specified 
in such Case; and in order to their pronouncmg such 
Opinion they sludl be entitled to take such further Pro- 
cedure thereupon as to them shall seem proper. 

" n. Upon such Opuiion being pronounced, the same 
shall be written out and authenticated according to tho 
Practice of the Court by which it shall hare been pro- 
nounced, and a Copy thereof and of all previous Oiders 
or Interlocutors, certified by One of the Clerks or other 
proper Officer of the Court, shall be given to each of the 
Parties to tho Action by whom the same shall bo re- 
quired, and shall be deemed and hdd to contain a cor- 
rect llccord of such Opinion and Orders or Interlocutors; 
and the certified Copy of the Case herein-b^ore men- 
tioned, together with the principal Opinion, and Orders 
or Interlocutors, shall remain Part of the Ilecords of tiie 
Court by which such Opinion and Orders or Intorloca- 
tors shaU liave been pronounced. 

^* IIL It shall be competent to any of the Parties to tho 
Action, after having obtained such certified Copy of such 
Opinion and Orders or Interlocutors, to lodge tlie same 
with any of the Clerks or other proper Officer of the 
Court in which the Action may be depending, who may 
luive the official Charge thereof, together with a Notice 
of Motion, setting forth that the Party will, on a certain 
Day named in such Notice, move the Court to apply the 
Opinion contained in such certified Copy thereof to tho 
Facts set forth in the Ciise hercin-before specified, and 
the said Court shall thereupon apply such Opinion to 
such Facts, in the same Manner as if the same had been 
pronounced by such Court itself upon a Case reserved 
for Opinion of the Court, or upon special Verdict of a 
Jury. 

** IV. In the event of an Axipoal to the House of Lords 
in any such Action, it shall he competent to bring under 
the iCcvicw of that House the 0]nnion pronounced by 
the Court whose Opinion shall have been obtained, and 
the House of Lonls may a<1opt or reject such Opinion as 
the same shall appear to them to be well founded or not 
in Law. 

"V. The Wonl 'Action' shall include every judicial 
Proceeding instituted in any Court, Civil, Criminal, or 
Ecclesiu-stical/' 
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The '* ScoUUh Law Journal'' wiU he ptibUtked in the 
fret week of each mowth^ Price One ShiUing^ post free. 

The Editors are desirous thai the Journal should contain 
(he Meports of all Cases decided in the various Sheriff 
Courts in Scotland involving points usefid or interesting to 
the Profession^ and would therefore solicit a Report 
from ei^er of (he Agents in each such ease, or from ihe 
Sheriff, It wiU he necessary to have the Report signed 
hy one of the Agents or the Sheriff, to ensure its correct- 
new, except in those eases where the party reporting is 
known personally to the Editors, 

The Editors wiU take no notice of anonymous communis 
caftbfu, and wiU not hold themselves hound to return articles 
or communications not found suitable. 

Advertisements can he received till the evening of the 
2M of each month. All comTnunications to he addressed 
to the Editors, care of the Publishers, 

Any error or delay occurring in the transmission of this 
Journal to Subscribers, should he immediately communis 
cated to the Publishers, 
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GLASGOW, JUNE, 1859. 



THE TITLES TO LAND (SCOTLAND) BILL, 

1859. 



Thib Bill fonns one of the measures, the progress of 
which was arrested by the Befoxm Debate and its 
important results, and there has thus been afforded 
to the profession and the public an opportunity, 
which does not appear, however, to have been 
much used, of more minutely considering the pro- 
posed alterations in our system of conveyancing. 
In the Preamble it is stated that the object of the 
Bill is to extend certain provisions of the Titles to 
Land Act of 1868, to Titles to Land held by Bur- 
gage Tenure, and to amend the said Act. This 
scarcely, however, gives a sufficient idea of the 
importance of the proposed measure, whose clauses 
provide for considerably more than would naturally 
be gathered from .the teims of the Preamble. For 
example, by section 36, it is provided that no 
deed, by which lands are conveyed, shall be held to be 
invalid, on the ground of the want of the word " dis- 
pone^*' or other word imparting a conveyance de pre- 
sent!; and all such deeds shall be held to be valid 
which clearly express an act of conveyance by the 
granter, and whether by words of conveyance de 
present!, or mortis causa, or by words of bequest 
We need scarcely remind our readers that hitiierto 
it has been held as an invariable rule, that in 
order to make a deed an effectual conveyance of 
landy it must contain words of absolute de present! 



disposition ; and in order to produce that effect, the 
word ^'diBpone" has been regarded as indispensabla 
Should the clause, however, we have alluded to be* 
come law, and certainly it is only consonant with 
common sense that it should do so, the exiBting state 
of matters will be completely altered, and the some- 
what startling spectacle will present itself of im« 
portaht l^gal doctrines, founded on a long series of 
decisions, \diich have formed the subject of much 
and varied diMussion by many learned writers, 
being superseded and destroyed by a short section of 
ei^t lines and a-half introduced, as if incidentally, 
at the dose of this BUL We repeat, however, that 
at the present day most people will regard the new 
short clause as more reasonable and sensible than the 
old long decisions and metaphjrsical disquisitions, 
and therefore the alteration will probably be accepted 
as an important improvement. At the same time, it 
Ib rather interesting to speculate on what may be the 
appearance of a progress of title deeds, twenty years 
hence. We fear it will be motley, and that the 
Becords will be often resorted to, in order, by means 
of extracts, to give an appearance of business-like 
uniformity to that which would otherwise be a thing 
of shreds and patches. It is to be regretted, we may 
remark in passing, that the provirion in the former 
Bill, that deeds may be partly written and partly 
printed, is repeated in the present measure. It was 
generally understood last year, that had the Bill 
passed a little less expeditiously, this clause, so likely 
to lead to slovenliness and error, would have been 
expunged; and we cannot help thinking that the 
present opportunity should be seized to effect that 
object, by amending the former rather than to con- 
tinue the mischief in the new Act. 

Our limits prevent us from adverting at present to 
various other points in the proposed Bill, which are 
worthy of much attention. But there is one section 
— ^the 23d — ^which it is impossible to overlook, and 
which, in its rapacious e£Grontery merits, and we trust 
will receive at the hands of the profession, the public, 
and the legislature, the most emphatic condemnation, 
and immediate expulsion from the Bill, which it 
disgraces. It provides that ''The existing town 
'' clerks of royal and other burghs in Scotland, who, 
" accordiQg to the present law and practice, are ex- 
" dusively entitled to prepare instruments of sasine, or 
" of resignation and sasine, upon conveyances of sub- 
'Ejects situated in burghs, shall, during the existence 
" of their respective rights of office, be entitled to claim 
^* and receive from the party in whose &vour a convey- 
'' ance of such subjects shall be recorded in the appro- 
" priate register of sasines in virtue of the present Act, 
" the same fees as such town derks would, before the 
" passing of this Act, have been legally entitled to 
" exact and rec^ve on their own account| in respect of 
^ 
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'* preparing sach instruments according to the present 
"law and practice, and the party in whose &yoar a 
" conveyance of such subjects shall have been so re- 
*' corded, shall be bound to pay such fees to such town 
'* derks; and the keepers (^ the registers of sasines 
** shall, upon recording such conveyances in virtue of 
*' the present Act, be entitled to e3cact the same fees as 
" such keeper would have been entitled to exact upon 
^* recording an instrument of sasine, or of resignation 
" and sasine, of the same length as the conveyance 
'^ recorded." The mere perusal of tins bnusen pro- 
position will enable the professional reader to see at 
once the iniquity to which the public is to be sub- 
jected in order to provide most lucrative sinecures 
fbr the officials in questioa But the good, easy 
public itself knows nothing of the clauses of a Con- 
veyandng Bill, and indeed appears to care so little 
about the matter, that we almost despair of success 
thougji we may attempt to awaken it to the enormous 
amount of fees which, should this clause become law, 
will be transferred from its pockets to those <^ its 
town derks, without return, on the part of the latter^ 
in the shape of head-work or hand-work, or any 
work whatever. At present the town derk prepares 
the Instrument of Sasine himself, executes, and records 
it, and for so doing he charges a very heavy fee, 
calculated partly according to the pecuniary amount 
of the transaction, and partly according to the length 
of the sasine. Thus, a saone whidi may be uplifted 
from the Qeneral or Particular Register fer a pay- 
ment of £3 or £i, cannot be procured from a town 
derk under £12 or £15, and the reason assigned is, 
that the town derk has to prepare, execute, and 
record the sasine, while the other keepers have merely 
to record it. Even admitting the validity of the 
reason, the diaige is exorbitant; but mark the effron- 
tery of the 23d section of the present Bill. The 
town derk is to cease to do a single thing whidi 
requires the slightest exertion of brain, or which 
entails anything but the most nominal responsibility, 
and he is, neverthdess, to extort from the pockets of 
the public, for the simple duty of copying a writ, 
supplied to him by the agent, into his record book, 
the same enormous fee that he at present exacts for 
drawing, executing, and recording the Instrument of 
Sasine ! But it will be said, this system is merely to 
endure while vested interests continue— only until 
the present town clerks cease to hold their offices. 
This consolation, most patient public, may be substan- 
tial enough for the generation which succeeds yourself, 
but so fkr as you are concerned, you must, if this clause 
pass, make up your mind in many, if not in most in- 
stances, to submit to the extortion, in all humility. 
Take for example the case of Qlasgow. If the clause 
pass, is there any but the most distant diance of the 
present generation of adults ever benefiting from the 



lamented departure of the very astute and tenadoua 
gentlemen who fill the office there? We honestly 
believe, that if the proposed plan of no work and 
enormous fees be adopted, the temptation to prolong 
the happy sfystem will be irredstible, and the power 
of vitality and tenadty of offieo— ahready evidently 
not indifferent — ^in some comers of the County Build- 
ings, will become almost miraculous. It is imposnble 
to refrain from congratulating the Lord Provost and 
Magistrates on the felidtous prospect of the continua- 
tion, for half a century or so, of that dignified and 
edifying career which they recently originated, and 
which has since been distinguished by so many tokens 
of harmony, confidence, and universal satLsfiution. 
But serioudy the matter is no laug^g one, and 
unless the public is really willing to submit to 
this most glaring impodtion, it will look a little 
more sharply after the providons of this Bill, than it 
has yet shown any tendency to do. Every penny so 
extorted is, we repeat, drawn, without return and 
without reason, from its own pockets. The profesdon 
also is, we think, called upon to attend to its own 
interests in regard to this Bill Without a murmur 
its members furthered and acceded to the reforms 
which swept a large proportion of their profits from 
them, and that when they had a daim for compensa- 
tion at least as good as the proctors of Doctors' 
Commons, or the town derks of Scotland. But it is 
for Jthem to condder whether the latter should now 
be allowed to &tten, not only on the ill-gotten gear 
of section 23 (if it pass), but also on the monopoly of 
the instruments to be expede in canying out the new 
Act. For our part we can see no reason why the 
deed should require to be presented to " the notaiy 
public and town derk of the said buxgL" It would 
be only fiEur and proper that the profesdon generally 
should get the benefit of the preparation of these 
instruments, and the town clerks, recdving suitable 
remuneration for their registration, they would cer- 
tainly have no reason to complain. We trust that 
the profesdon will for once see the propriety of look- 
ing a little after its own interests, and not with 
supine indifference see the emoluments which its 
members may fairly claim, descend into the rapadous 
maw of officials who too often appear to be actuated 
by uo motive higher than their own pecuniary aggran- 
disement 



MANDATE OR AGENCY. 
(Continued from 'page 1\,) 

CHAPTER m. 
BiaHTS OT THE FBItrCIPAL AGAINST THE AOBNT, IV- 
CLUDINa THE LIABILITIES OF THE LATTBB TO THE 
VOBMEB. 

The duties of the agent to his prindpal must, of 
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oourse, depend on the express or implied instmctions 
contained in his appointment; for be these what they 
may^ his daty is fidthfolly to perform and carry them 
into effect^ if possible to the letter, unless, indeed, 
his obedience would involve a fraud on third parties; 
for no contract can oblige a man to make himself the 
instrument of fraud. 

From a person standing in a situation of confi- 
dence with regard to another the strictest bonajides 
is required. This applies in full force to an agent, 
and it is a very essential part of the good faitli re- 
quired from him, that he should keep a dear account 
and communicate the result, from time to time, to 
lus employer. In stating this account, the principal 
will be entitled to every increase made from his own 
property. The agent will also be charged with all 
payments actually made to him, and with all losses 
incurred through his own negligence and dereliction 
of duty. But he will not be chargeable with any 
loss incurred by him, without fault or negligence, 
while he is engaged in the prudent exercise of his 
discretion, and in pursuance of the regular and accus- 
tomed course of trade. It has been ruled in England 
that if he place his principal's money to his own 
account at his banker's, he will be responsible for it if 
the banker fail. 

A factor is not answerable against all events for 
the safety of goods which he has in chaige; and it is 
sufficient if he do all that by his industry he may for 
their preservation and protection, {Coke's Littl 89.) 
The rule is that he is bound to keep them with as 
much care as a man of average prudence would be- 
stow in the keeping of his own. This doctrine is 
founded on the civil law. One of the most impor- 
tant duties which the safety of merchandise requires 
in fiactors and consignees, who act as factors, is that 
of protecting it by insurance. In an action against 
an agent for failure to effect an insurance, as he 
stands in the place of an insurer, so he is entitled to 
any defence which an insurer could have made, for if 
nothing could have been recovered upon the policy, no 
actual damage has been sustained by the want of it. 
If the agent do all that is usually done to get the 
insurance effected, it is sufficient. Where duties are 
payable upon the importation or exportation of goods, 
it is the business of the agent employed in the receipt 
or despatch of them to take care that the proper en- 
tries are made, and the duties satisfied, to save him 
from liability for loss in the event of forfeiture, 
(Xfoy(f » Paley, 18-23.) 

In contracts of sale, if any price be limited by his 
instructions, the agent must sell for that. If no 
price be limited then he must sell for what the goods 
are fidrly worth; and if the property be of a descrip. 
tion commonly sold for ready money only, he must 
not sell upon credit ; for an agent employed generally 



to do any act is authorised to do it only in the usual 
way of business. But if he be £actor in a sort of deal- 
ing or trade, where the usage is to seU upon credit, 
then if he sell to a person of good credit at the time, 
he is dischaiged, and will be entitled to his commis- 
sion though the purchaser may afterwards beoomo 
insolvent, provided always that the credit given was 
reasonable and usual, and that his principal was made 
acquainted with the transactbn within a reasonable 
and usual space of time. However, as some mer- 
chants do not choose to run this risk, and to trust so 
implicitly to the discretion of their factors^ an agree- 
ment, called ^^dd credere j^ has been invented, under 
which a factor employed to sell goods, in considera- 
tion of an additional premium or commission, is held 
liable to the principal for the price stipulated at the 
term of payment, whether he ever receives it or not 
This sort of guarantee (according to Mr Bell) is not, on 
the one hand, a cautionary obligation in the common 
sense of that expression, for the &ctor with a dd credere 
commission is liable directly and without any benefit 
of discussion; neither is it, on the other hand, to all 
intents and purposes a ddegatlo debiti, for if the 
agent fail, the principal is entitled to resume his 
character and recover from the proper debtor, if he 
have not previously paid. This doctrine was dis- 
tinctly laid down by Lord Mansfield, in Grove v. 
Dubaie, 178G, 1 Term Bep. 112; but it has been 
questioned, and at last overturned in England by 
subsequent authorities, which have settled that an 
agent, acting under a dd credere commission, is a 
mere surety binduig himself to warrant the sol- 
vency of the purchasers, {SmWis Compendium of 
Mercantile Law, p. 111.) In the case of a foreign 
factor, where the principal cannot possibly know the 
buyers, it seems to be held that where nothing is said 
as to commi&sion, a del credere commission is to be. 
paid and the sales guaranteed. A dd credere gua^ 
raiitoe may be undertaken, not only expressly, but 
also by implication, where goods are sent to a flvctor 
on the footing of a dd credere commission, and he 
keeps the goods without declining the guarantee, 
{Watson <6 Coy., 16th February, 1826, 4 Sh., 475. 
See also 1 Bell Com,, 481.) 

Ais no agent can lawfully exceed his orders, it fol- 
lows that if he do so, his principal, though he may 
perhaps insist upon keeping them if ho think it for 
his advantage, has a right to refuse the goods impro- 
perly purchased. But, then, he must repudiate the 
transaction, and give notice of his disagreement to the 
agent within a reasonable time, else he will be held 
to have adopted it, and the loss, if any, will fall upon 
him. If the factor buy a commodity, wlilch after- 
wards becomes damnified, he is not answerable for 
the loss. It is a fundamental rule, applicable to both 
sales and purchases, that an agent employed to sell 

n2 
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cannot make himself the pnrehaaer; nor if employed 
to pnrchaae can he be himself the seller. The expe- 
diency and justice of this role are too obTioas to re- 
qtdre obsorrationr A oomnussion agent is boond to 
giye immediate notice to his empbyer that the goods 
consigned to him are of snch inferior quality that 
they mQ not realise the current market price of the 
day, and to render his account immediately on a sale 
being effected; and if he fiul to do so, the onus will 
be on him to show that the goods consigned to him 
did not realise the market price, (Simpion, 1st June, 
1849, 11 D., 1097.) 

There is a difference between the principal's right 
against a remunerated and against a gratuitoui agent. 
The former, having once engaged, may be compelled 
to perform the duty which he has undertaken — ^the 
l&tter cannot, for his promise to do so being induced 
by no consideration, the rule ex nudo paeto non oritur 
actio applies. But if he do commence his task, and 
afterwards be guilty of misconduct in performing it, 
he will, though nnremunerated, be liable for the dam- 
age so occasioned. Less skill, however, is required 
from him than from a paid agent; and it is for gross 
n^ligence alone that he can be held answerable. 
This rule applies in England. 

On the bankruptcy of the principal, his creditors 
claims against the factor are to recover all the pro- 
perty entrusted to him, and to have an account of all 
the proceeds and of the result of the contracts which 
he has entered into, under deduction of the commis- 
non and of any balance that may arise on the factor^s 
transactions. (1 BeU Com,, 491.) 

From what has been already said it is sufficiently 
clear that, whenever an agent violates the duties or 
obligations which he owes to his principal, whether 
it be by exceeding his authority or by positive mis- 
conduct, or by mere negligence or omissions in the 
proper functions of his agency or in any other manner, 
and loss or damage thereby fiiUs on his principal, he 
is responsible therefor, and bound to make a full 
indemnity. In such cases it is wholly immaterial 
whether the loss or damage be direct to the property 
of the principal, or whether it arise from the compen- 
sation or reparation which he has been obliged to make 
to third parties in discharge of his liability to them for 
the acts and omissions of his agent. The loss or dam- 
age need not be directly or immediately caused by the 
act done, or omitted to be done. It will be sufficient 
if it be attributable to it as a natural result or just 
consequence. But it will not be sufficient if it be 
merely a remote consequence or an accidental mis- 
chief It must be a real loss and actual damage, not 
merely a probable or possible one. {Stor^fe Qmt,, sec. 
216-234.) 

In this connection the consideration naturally arises 
of those matters whidi may properly be urged by 



agents, by way of defence or excuse, to repel the 
actions and claims brought against them by their 
principals for violations or omissions of duty, or other 
delinquencies touching the subject-matter of their 
agencies. 

(1.) The agent may insist, as a matter of defence, 
that the subject-matter of the agency was an illegal 
or immoral transaction, or founded on fraud or against 
pubUo policy; in all which cases the principal will 
not be aUowed to maintain any suit for redress of any 
sort against the agent touching that transaction. The 
rule in all such cases is meUor eat conditio poendentit. 

(2.) It is a good defence, or rather excuse, that the 
misconduct of the agent has been followed by no loss 
or damage whatever to the prindpaL 

(3.) In the next place, the agent may defend him- 
self by showing that, although he has violated his 
instructions or orders, or has not otherwise performed 
his undertaking, yet he has acted under an over- 
whelming necessity, or has* been prevented from act- 
ing by a like calamity, or what he has done has been 
from an unexpected or unforeseen emergency, to which 
the instructions or orders did not or could not apply; 
or, if they did apply, that he was compelled to act in 
order to prevent a greater loss or absolute ruin to his 
principal. 

(4.) But the most important point of defence, 
usually occurring in practice to actions for breach of 
duty by agents, is that which involves the question 
of a ratification by the principal of the acts or doings 
or omissions of his agent Where the principal, 
upon a full knowledge of all the drcnmstances of 
the case deliberately ratifies the acts, doings, or omis- 
sions of his agent, he will be boimd thereby as 
fully, to all intents and purposes, as if he had origi- 
nally ^ven him direct authority to the extent which 
such acts, doings, or omissions, reach. The maxim 
of the common law — ^and it has been fully adopted 
into maritime and commercial jurisprudence — is 
omnii ratihabitio retrotrahitur et mandato priori a^i- 
paratur. This most useful and convenient rule was 
fully recognised in the Boman law. In the com- 
mon law, however, there is a distinction between 
the ratification of acts which arc void, and that of 
acts which are voidable. In the former case, the 
ratification is inoperative for any purpose whatsoever; 
in the latter, it gives full validity to tiie acts. Hence 
it follows that if an agent has, by a deviation from 
orders or by his other misconduct or omission of 
duty, become responsible to his prindpal for damages, 
he will be discluurged therefrom by the ratification of 
his acts or omisdons by the prindpal, if made with a 
full knowledge of all the facts and drcumstances. A 
ratification, also, when fdrly made, will have the same 
effiBct as an original authority to bind the prindpal, 
not only in regard to the agent himself, but also in 
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regard to third partie& Another consideration, very 
important in cases of this sort, is, that the principal 
cannot, of his own mere authority, ratify a transaction 
in part and repudiate it as to the rest He most 
either adopt the whole or none. («SWy'« 6W., sec 
335-260.^ 



CHAFTBB IV. 
JUOHTS OF THE AOISNT AGAINST THE FRINCIFAL, IK- 
CLUDINQ THE LIABIUTIBS OF THE LATTER TO THE 
FORXEB. 

The chief rights of the agent against the principal 
are to receive payment of his remnneration or com- 
mission, and reimbursement of his advances. 

1. The commission of an agent is either ordinary 
or dd credere. Its amount is either regulated by a 
particular contract in each instance, or determined by 
the usage of trade, or in certain cases it is settled by 
Act of Parliament The general rule of law as to 
commission undoubtedly is, that the whole service or 
duty must be performed before the claim to any com- 
mission accrues, either ordinary or extraordinary; for 
the agent must complete the thing required of him 
before he is entitled to charge for it But cases may 
occur in which an agent may be entitled to a remu- 
neration for his services in proportion to what he has 
done, although he has not done the whole service or 
duty originally contemplated. An agent employed in 
the management of an illegal contract cannot recover 
any compensatiou for his labour from the person at 
whose request it was performed, and who has enjoyed 
the benefit of it The right to commission may also be 
forfeited by the misconduct of the agent Thus, an 
agent whose duty it is to keep an account cannot 
support a chaige for his labour if lie have kept none. 
And if, in consequence of his n^ligence or unskilful- 
ness, no benefit accrue to his employer from the ser- 
vice performed, he forfeits his right to commission, 
and will be held liable to his employer for any 
damages which he may thereby sustain. So also will 
he forfeit his commission, if he depart from his cha- 
racter of agent for his employer and act adversely to 
him in any part of the transaction. But we have 
seen that in ordinary cases the ageut^ if he act with 
ordinary discretion and fidelity, and without devia- 
ting from the regular course of business, will not be 
answerable for any loss that may occur to his em- 
ployer's property, and will, notwithstanding such loss, 
be entitled to daim his commission. 

2. Another right of agents is to bo reimbursed of 
all the advance expenses and outlays made and in- 
curred in the course of their agency for behoof of 
their principals. But this claim proceeds upon the 
ground that these advances have been incurred and 
paid reasonably, and in good faith, and without de- 



fault on the part of the agent Cases may occur, 
however, in which he would be justified in making 
advances without special directions, and under exi- 
gencies not provided for by the regular rules of the 
business. Though, as has been mentioned, urgent 
danger without means of referring to the principal for 
instructions may sometimes justify advances, other- 
wise unauthorised, it is certun that payments merely 
voluntaiy and officious cannot be claimed by an agent, 
though intended for the benefit of the prindpaL Nor 
if he has incurred unreasonable, useless, or superfluous 
expense, will the prindpal be bound to make rdm- 
bursement thereof, for it will be imputed to the fault, 
or n^ligence, or unskilfulness of the agent This 
doctrine, so consonant to reason and justice, was also 
recognised in the dvil law. In order, therefore, to 
entitle an agent to indemnity or allowance for dis- 
burs^ments made by him, they must» in general, be 
such as are warranted by his instructions, express, or 
implied, or sanctioned by the subsequent acquiescence 
of the principal An agent is not justified in invest- 
ing the property of his prindpal in any manner, not 
authorised by the terms of his contract, however 
beneficial to the principal the prospect may be. But 
even in the execution of his appointed duty, if an 
agent conduct himself with such unskilfulness as to 
incur unnecessary expenses, lie cannot obtain reim- 
bursement If an agent has, without his own de- 
fault, incurred losses or damages in the course of 
transacting the business of his agency, he will be 
entitled to full compensation therefor. And it has 
been laid down as a general prindple of law, that an 
agent who commits a trespass or other wrong to the 
property of a third person by the direction of his 
prindpal, if at the time he had no knowledge or 
suspidon that it was such a trespass or wrong, but 
acted hona fide, will be entitied to reimbursement 
from his principal for all the damages he may sus- 
tain. But it is not every loss or damage for which 
the agent will be entitled to rdmbursement from 
his prindpal. The latter is liable only for such 
losses and damages as are direct and immediate, 
and naturally flow from the execution of the agency. 
If, therefore, the losses or damages are casual, acci- 
dental, oblique, or remote, the prindpal is not liable 
therefor. In short, the agency must be the cause, 
and not merely the occadon, of the losses or da- 
mages, to found a just right to reimbursement, 
(^Eiik, IruL, 3, 3, sec 34, 38.) This also was the 
rule promulgated in the dvil law, {PoUder Tr. de 
Mandat, N. 7G.) It has been said that if an agent 
abroad, as, for example, a foreign fisu^tor, should, at 
his own risk and perU, evade the payment of foreign 
customs and duties, ho would still be entitied to 
charge them against his principal as if they had been 
actually paid. But it is proper to add that Jnsticfi 
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Story has gravely doubted whetiier this doctrine is 
sound or maintainable, {Story^B Corn,, sea 343.) With 
respect to agencies in illegal transactions, the same 
principles apply to advances and disbursements by 
agents as apply to their commiasions. None are re- 
coverable. An agent may not only forfeit his title to 
the repayment of advances, made on account of his 
principal, where the transactions are in themselves 
ill^^; but he may also, by his own gross negligence, 
or fraud, or misconduct in lus agency, be excluded 
from all remedy against his principal, even for lus 
advances and disbursements made iu the course of 
l^gal transactions. It follows, from what has been 
already stated, that if an agent incurs expenses or 
makes disbursements after his authority is revoked, 
and he has notice of the revocation, he cannot make 
his principal liable therefor. (See Stot^p's Com., sec. 
323, 350; Lloyd^s Foley, pp. 100-121.) 
The fEictor or agent having no goods iu his posses- 



twenty persons, formed for any other purpose than 
that of banking or insurance, and in a limited class 
of cases banking companies also, are required^ and all 
other banking companies are permitted, to re§^ter 
themselves under the Joint-Stock Acts. All com- 
panies established for any other purpose than insur- 
ance may be registered either with or without limited 
liability. Where they are limited, the shareholders 
are liable to the extent of the sum, if any, unpaid, on 
the shares held by them respectively, and little diffi- 
culty will arise iu aci^usting the amount of their 
liability. But the extent of the obligation of part- 
ners, in companies registered with unlimited liability, 
is not always so easily determined. 

Before registration each individual member of an 
unlimited company is subject to action and diligence 
at the instance of the creditors of the company. In 
this respect registration operates no change. By sec. 
116 of the Joint-Stock Companies Act, (19 and 20 



sior, or money iu his hands, due to his principal for I Vict, cap. 47) it is provided that ''the registration of 



his security or indemnification, is entitled to claim ou 
his bankrupt estate, (1) fur the balance in account 
between him and the principal; and (2) for relief or 
indemnification from any proper liabilities which, as 
factor, he may have undertaken for the principal, 
(1 BeU Cam, 491.) 

It has been decided by the Court of Session that 
the quinquennial and triennial prescriptions do not 
apply to accounts between a commission agent and 
his principal, (M'Kinlay & Co,, 11th Doc, IS51, 21 
Jur., 71.) 

(To he continued, J 



''any existing company under tlus Act shall not, nor 
'' shall any act of the company subsequent to such 
" registration, prejudice auy right which, previously 
" to such registration, has, or which would, if no 
''such registration had taken place, have accrued 
"to any creditor or other person against the com- 
"pany in its corporate capacity, or against any 
"person then being, or having been, a member of 
"sticfi company; but every such creditor, or other 
" person, shall be entitled to all such remedies against 
" the company in its corporate capacity, and agat-nst 
I " every person then being, or having been, a member of 
"such company, as he would have been entitled to in 
" case such registration had not taken place." 

In the case of banking companies, it would rather 
appear to have beefl intended to deprive creditors of 
the right of execution against individual shareholders. 
But if this was the intention, the enactment is clearly 
liECENT commercial disasters have invested this j iucficctual. It is provided by sec 10 of the Joint 
branch of the law of partnership with an interest and ; Stock Banking Companies' Act, 1857,(20 and 21 Vict., 
an importance which, perhaps fortunately for Scot- 1 cap. 49), that " sdl such actions as may at the tinu of 
land, have not hitherto attached to it. We propose, ! t/^ registralUon lutve been commmced,^^ by, or against a 
iu the present paper, to inquire into the extent of j company, or the public officer thereof, may be con- 
the liability of members of such partnerships, as it I tinned; "nevertheless execution shall not issue against 
is regulated and determined by recent legislation and j the efects of any individual shareholder," upon any 



THE LIABILITIES OF PARTNERS OF JOINT 
STOCK COMPANIES. 



decisions. 

The great objects of the Joint-Stock Companies 
Act, as now amended, are, to produce uniformity in the 
constitution and management of such companies — ^to 
secure such an amount of publicity regarding their 
affidrs as may warn parties interested and the public 
against flagrant mismanagement — and, where embar- 
rassment ensues, to provide statutory facilities for 
winding up, and for the equitable distribution of the 
loss among the parties involved. 



decree obtained against the company in any action " so 
commenced as aforesaid,^ So that protection is only 
given in the few cases in which proceedings may have 
been actually commenced at the time of registration — 
and that only to the efects, and not to the person of 
the shareholder. The right of direct action, at the 
instance of a creditor, against individual shareholders, 
is not cut off, — and execution may issue against the 
effects as well as the persons of sharehold^s, on a 
decree obtained against the company in proceedings 



All Joint-Stock Compiuuc» consisting of more than commenced nftcr the diito of rcgistnitiou. 
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When the affiun of a company become embarrassed, 
the shareholders are subjected to another liability — or 
rather to another mode of enforcing their limited 
liability, — that is, coniriJlnUion. This obligation 
emerges when a winding up has commenced. The 
winding up may bo either (1) purely yoluntary, or 
(2) purely judicial, or (3) it may partake of both 
characters^ and be voluntary iu its origin, but carried '' tories in arrear, certified by the liquidators — ^to grant 



sums unpaid on the shares held by each contributory; 
and if an unlimited company, to the extent necessary 
to pay the debts and expenses) "to pay all or any sums 
'' they deem necessaiy to satisfy the debts of the 
'' company, and the costs of winding it up." The 
calls so made may be enforced summarily, ^e Court 
being required— on production of a hst of oontribu* 



on under the supervision of the Court It is in any 
case conducted by liquidators, who are appointed by 
the company in voluntary, and by the Court in judi- 
cial liquidation. 

The measure of the obligation to contribute to 
the assets of the company, ib declared to be (sec. 
Gl, Joint-Stock Companies' Act, 1856), an amount 
sufficient to pay the debts of the company, and the 
expenses of winding up; and in the case of banking 
companies (sec. 9 of the Banking Companies' Act), 
" the same amount that he [the contributory] would, 
" if this Act had not been passed, have been liable to 
" pay to the company, or for or on account of any 
'< debt of the company, in pursuance of any action 
« that mighty if this Act had not been passed, have 
** been instituted or enforced against himself or the 
" company." 

The phraseology of the section last quoted leads 
to the belief that it was intended to substitute the 
liability of shareholders to contribute for their indi- 
vidual and direct liability to creditors, but there is 
no provision in voluntary liquidation, superseding, or 
in any way controlling the right of action and dili- 
gence of the creditors. It would therefore appear 
that a creditor of a company, being wound up volun- 
tarily, is entitled to select and sue any individual 
shareholder for payment of his debt, although, at 
the same moment, the liquidators may be enforcing 
payment of calls made by them upon the general 
body of the shareholders. In judicial or semi-judicial 
liquidators, however, a discretionary power is con- 
ferred on the Court to protect individual shareholders 
from such proceedings, by sec. G of the Amendment 
Act, 1858 (21 and 22 Vict., cap. 60), which enacts 
that in such cases, "No suit, action, or other legal 
*' proceedings shall be proceeded with or commenced 
" against the company, or the public officer thereof 
** or any manber of the cainpant/, in reaped of a ddt of 
" the company, except toUh the leave of tfie Court, and 
" suliiect to such terms as tfie Court may impose.'' 

The Liquidators in voluntary, and the court in 
judicial liquidations, may at any time after the com- 
mencement of the winding up, "and before they have 
" ascertained the sufficiency of the assets of the com- 
" pany, or the debts in respect of which the several 
" classes of contributories are liable, call on all, or any 
" of the contributories, to ifie extent of tfteir liabUity,*' 
(jLe.f if a limited compivuy, to the cj(tcnt of the 



decree therefor, of which no suspension is competent, 
except on caution or consignation, unless with spedal 
leave of the Court or the Lord Ordinary, sec 5 and 
U, 21 and 22 Vict, cap. GO. Lumsdeu, 11th 
December, 1858. 

Having shown the extent of the liability of share- 
holders, first, to creditors direcUy, and, secondly, by 
way of contribution, we shall, in resuming this sub- 
ject, examine the provisions of the statutes and the 
decisions, as bearing upon and defining the parties 
who are liable to contribute, and the special circum- 
stances in which exemption from that liability has 
been allowed. 



FEES FOR BUSINESS IN SHERIFF 

COURTS. 

The Court of Session is now about to frame a Table 
of Fees for business done in the Sheriff Court, and 
with this view, the Sherifis have been requested to 
consider and report upon the subject The matter 
deeply affects the local practitioner, and it is desirable 
that the vaiious Faculties and Societies should take 
up the question, and press upon the conmiittee of 
Sheriff, or if need be, the Court of Session, or the 
Secretary of State for the Home Department, whose 
sanction must be obtained to any table, the result of 
their experience, and their views in regard to the 
principle and amount of fees to be allowed. The 
Procurators in the Sheriff Court at Qreenock have 
already issued a memorandum on the subject, which 
will be found iu this number, and to which we would 
solicit attention, as containing a dear statement of 
sound principles on which they have agreed the table 
should be framed. The Faculty of Procurators in 
Glasgow have also taken up the subject, and have 
caused communications to be made to all the more 
important local bodies with the view of ascertaining 
what fees are now allowed, and what is the difference 
between the expense of a process now, and that of 
one prior to the passing of the Sheriff Court Act of 
1853. 

Meantime, it may not be inopportune to notice a 
few of the points on which a decided expression of 
opinion should, we think, be given. 

I. The amount of the fees should depend upon 
the value of the cause. By the Act of Sederunt of 
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1849, this principle was xeoognised, bat to too limited 
aa extent It provided that there should be two 
scales— one for causes where the snm oondaded for 
does not exceed £25, and another for causes where 
the sum concluded for exceeds that sunt It has 
been urged that in large cities and towns the fees 
should exceed those allowed in other places, and 
there is some reason in the request; but substantially 
the same result will be obtained by adopting three 
instead of only two scales. A third and higher scale 
for cases whose value exceeds £100, would be prin- 
cipally applicable to cases arising in the larger cities 
and towns, and the practitioners there would thereby 
justly earn an enhanced remuneration, without intro- 
ducing any invidious distinction between them and 
their brethren in the less important districts. 

It will not, we believe, be disputed that the 
value of a cause, as it determines the amount of 
the agent's responsibility, and as it increases his 
anxiety, is and should be an essential element in 
estimating his remuneration. It does not appear to 
be practicBble, nor is it desirable, to reduce the fee to 
a commission or poundage — ^it is enough to draw a 
distinction between cases involving a certain sum, 
and others iuTolving a greater sum, by making the 
fees generally so much lower in the one than the 
other. 

n. The fees for debates ought to be fixed irrespec- 
tive of the time occupied. In Courts where counsel 
only are heard, the agents, who are familiar with the 
•cases, and can calculate the amount of labour required 
to master it and to argue it, may and do judge of the 
amount of the honorarium, so that the fee in each 
case depends very much upon the nature of the case 
itsel£ It is impossible, however, to cany this into 
practice in the Sheriff Courts. The time con- 
sumed in argument is not by any means a criterion 
of the difficulty or importance of a case. Three or 
four hours may be consumed by one, while another 
would state the same case, more ably and logically, in 
one hour. So that in very many — ^we believe in the 
migority of cases — ^payment by time would be a 
pn^t to dulness, and a reward to prolixity. Besides, 
it is a recognised fsict, that preparation leads to 
brevity; and it is pretty well known that the judge 
is sometimes compelled to listen, while the pleader 
reads a tedious record, that he may learn what his 
case is about, because, till then, he has not taken the 
trouble to look into it. Under a system of pay- 
ment by the hour, this would be a lucrative, as well 
as a laqr style of conducting a debate. The principle, 
reduced to practice, would be just this, — the less 
preparation^ the larger fee, and the more preparatbn, 
the smaller fee. We do not maintain that a fixed fee 
for a debate, in every case involving a certain sum, 
^ould absolutely meet the circumstances of each case. 



In some it may be too laijge, and in many it may be 
too small; but it is the only practicable rule which 
can be found to meet the greater number of cases. 

Ill The whole fees allowed for preparing for, and 
conducting proofs should be revised. At present, a 
fee of 5s per hour for attending the proof, and a 
merely nominal sum for precognoscing, only are 
allowed. The importance of this stage of a process 
cannot be over-estimated. Omissions cannot after- 
wards be supplied, nor can mistakes be remedied. A 
closed proof contains all, in point of fact, on which 
either party can rely in dealing with disputed aver- 
ments. It is necessarily, therefore, an anxious and 
harassing duty to examine and cross-examine wit- 
nesses. All possible turns of the case must be pro- 
vided for — ^the competency of eyery question watched 
—objections stated and answered — and questions 
carefully framed and put. In short, the case is very 
often lost or gained by the manner in which the proof 
is conducted. For this, 5s, and in some cases 4s an 
hour is considered adequate remuneration ! It is not a 
compensation for the wear and tear of the body. It 
would be difficult to apply the same rule to proo& 
as to debates; and so fiir as we see at present, the re- 
muneration must be regulated by the time occupied 
in leading the proof; but it should certainly be 
double what it now is. There are just as much 
labour and anxiety and skill required in examining 
witnesses before the Sheriff as before a jury. In the 
one case the whole rests upon one person, in the other 
we have counsel and agents. The difference between 
the two cases is most apparent in the remuneration. 

MBMORANDUM BY THE FACULTY OF PROCU- 
BATOBS IN GBEENOCK AS TO THE FEES 
TO BE ALLOWED TO PROCUBATORS IN THE 
8HEBIFF AND OOMMISSABY COURTS. 

This Faculty having been invited by the respected 
Sheriff of the County to state their views as to the fees 
for business transacted by Sheriff and Commiasary Court 
Procurators, appointed a committee of their number to 
consider the whole matter. That committee had under 
consideration the tables of fees proposed by Faculties 
and Societies of Procurators in other parts of the country, 
and after carefully going over them, prepared a table 
which, with some alterations, was approved of by the 
Faculty. The table, as approved, is now annexed; and 
as, with the exception of the Cupar Procuratora, this 
Faculty, so far as the members are aware, is the only 
body which has ventured upon a revision of the whole 
table, ~and as, in eeveral instances, the charges proposed 
in the Greenock table are higher than those suggested 
in the Cupar table, the following explanation of the 
principles on which the Greenock table has been con* 
structod ii considered necesBarv:-* 
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Ist It k ftn admitted prindple, that when a pro- 
farifmal man baa to deal with important intereeti, 
inyolTing on his part tbe ezerdae of much oare and akin, 
and implying a heavy reaponaibflity, he ahonld be ade- 
quately Tsmnnerated. The tendency of l^gidation, and 
the mode of oondooting prafeaiional biuSneai fax many 
yean paat, have been looh, that the eoantry praetitkmer 
IB now entmated with trangactiana of the moat important 
deaor^tion, and baa to apply himaelf to qneationa of the 
greateat nioefy and diffioolty; and, while hk brethren in 
the metrqpoUa can at all timea have the benefit and the 
protection of the advice of* oonnael, he ia obliged to 
diaoharge hia dnttea, often in a great emergency, withont 
the benefit of any advice, and without relief from the 
heavicBt reaponnbility. Bat while all thia ia the case, 
and while hia reaponaibilitieB have increaaed, hia re« 
mnneBation baa bean leaaened. Under the preeentayatem, 
when the Beoord happena to be made np without a 
CondflBOftn'^f^^oft and Defbnoea. the rannneration to the 
agent for preparing the Beoord ia merely nominaL The 
Summona, nnder the preaent fbnn, ia aoaroely ever more 
than one aheet in length; and &r thia, whatever be the 
amoont at atake, the agent ia only entitled to five 
ahillhigBl The feea at preaent allowed for Court Atten- 
danoea and Debatea are alao very inadequate. The 
Auditor win not allow a fee for attendance in the Court 
unlfiBB a deciaion ia pronounced by the Sheriff; and an 
agent ia often obliged to waate a forenoon in waiting on 
the calling of a cauae, without receiving a farthing for 
hia trouble:— And the feea allowed for Debatea do not 
at all remunerate the agent for hia labour and anxiety. 
In important caaea, in which there ia much detail, and 
neoeaaity for reference to many authoritiea, an agent ia 
often engaged for aome daya in arranging the detaila of 
the caae, and in ooUeeting authoritieB, and the caae itself 
may occupy some days in the diBCuarion. Were such a 
caae debated in the Court of Seanon, the Agent would 
have inatructed Counael in a memorial, for which a 
oonaiderable charge would have been allowed, and would 
have fbea Ibr conaultation with, and writing to Counsel, 
etc., and for attendance in Court at the Debate, and a 
large fee would alao be paid to Counael; but the highest 
Ibe which, under any ciroamatancea, a Procurator before 
our Court can receive for a Debate in the moat important 
casea, including all previous trouble, does not exceed £2 
2b. By the annexed table an attempt is made to remedy 
in some meaaure the injustice to which Frocuraton are 
at present subjected in these refqpects. 

3d. While it is the &ct, that caaea of great importance, 
and involving serious profossional responsibility, are now 
tried before the inferior tribunala-Hroch is peculiarly 
the fkct aa regarda a largely frequented aeaport and 
wealthy community like Greenock. The questiona dia* 
ouased before the Court at Greenock prindpal^ relate 
to mercantile transaotionB connected with delivery of 



oaigoea, recovery of freighta, or of Amdahinga or repafan 
to vesseb, ooDiaiona, average losses, damagea, aneptmenti 
of veswia and of penona in medUatUme JtigcB^ atoppage 
in tranaitn, etc In these caaea the necessity for promp* 
titude in applying the iQgal remedy ia generally aoeh, 
that the Agent cannot get the benefit of the advioe of 
Counael, but muBt act withont much time given him to 
deliberate, and on hia own knowledge and reapooaibiHty ; 
and large auma are often at atake in the peooeedingB. 
In all Buch caaea, and particularly where diligence ia 
required against penH»a or property, a fee ahould be 
allowed proportioned to the rsBponsiUlity incurved by 
the Agent. In England, the OiBeiala known aa the 
*(Sfaeriflk,'* who are reaponaible for the execution of such 
diligence, are allowed a per oentage on the debt to oover 
their reaponaibility. Thia Faculty conceive that an 
Agent can only be properly remunerated in such caaea by 
adopting a aimOar principle, and aocordin^y the taUe m 
framed on thia principle bo for aa regarda the boaineBB 
relating to thia class of cases. Under this head it may 
be remarked that the feea allowed for Proteating Billa 
atand at preaent aa th^ were fixed in 1888, and aoaroely 
afford to the Notary the remuneration which would be 
given to a common porter. By a recent Statute a 
ProtcBt baa been diapenaed with for the preservatian of 
recourBc, and ia only required aa the foundation of 
amnmary diligence. It ia tiiua at all timea an act in- 
volving comnderable professional reaponaibility, and aa it 
requirea the servioes of a person who ia not only an 
Agent but a Notary, the fee for it ou^^t to be raised at 
least to the amount atated in the taUe. 

8rd. The only other point on which remarka aeem 
necessary ia aa regarda the feea allowed to the Country 
Agent for business sent by him to the Court of Session. 
In Budi caaea the Country Agent baa often much trouble, 
and often renders material aervioe, but the practice of 
the last and of the preaent Auditor haa been to allow 
him almoBt nothing aa remuneration. In Jury cases 
especially his knowledge of the fects and of the Witnesses 
is most usefiil, particularly at the trial — and feea ought 
to be allowed him in all caaea in which tbe Edinburgh 
Agent and Counsel ahall certify that he did the wodc fer 
which he charges, and that it was of aervice in the case. 

4th. The Faculty propoee that there ahould be three 
Scalea of Charges: — let, fbr causes under £26; Sd, for 
cauBCB under £100; and 8d, for causes above £100. 

PBOPOSED TABLE OF FBEa 



TABUorFni. 




fbr tnaaing BiaaoaoM or FtHMom or D^ 



a AU otbgul/miUiigi. cempnhmSlag Svn- 

toital, CuntoriaL or other Mkli r^uaaot 
vaaAm BiioTM, KToamWon Lftir-borooghii, 







£ I. D. 

1 



00 7 00 



£ §. 9, 
10 
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TAMtMdWTiU. 



OeHio Bononun, or te BMlinff Rcpodtolas, 
Coinplainta tar Bnftdi of BcqiiMtntioD, nd 
mdcr tho Poor-Lftw or Banknipt Matate, 
PeUHom Jbr Oomm4a$lmtt sad gnmSljtar 
ttt wridBf by whieli my Vnn m or Apptt- 
catlon it flnt troaght beltan ttM Coart. eaf- 
etpiPtHUemsMotnkt, and §:^ for ^nw^ 
fni InTntorfoo in T roe uatt of OcmId Bo- 
aorain tad Jimtoiy CratloBi and Ibr Con* 
iliwroniloiiCMii and Ddhnoeo, and Ibr all 
ntfiwaiy Btatea, Bdirdntoa of Intimation, 
BaqpfariooB, and Fncaic, and FNoepU of 
AnMtmantiporabwtiM* «•• ••• m* 

In addition to tho abovo^ an ad valorom 
Veatoba addad to tba ohaifa ibr naming 
^ and Fftltlana, and Piaoepta of 



9, IfbHui qf Afpaartmea, Reponbig NotM. par 



n. 



£ H A.4 n Sl 



£ a. D. 



00 



i. Disirlnff Fapcn of any oOior dMeripUon 
tban tha aboira, and DiUMnca agalnat wit- 
or Bcrian^ p« aiiaaki azoepUng aa 

I0> llf ••• t«* ••• ••• ••« 



KoR.— Whara a Paper naoaaaaiHy az- 
eaada SO abaata, aach liiaet abora 10 ahaata 
to ba ohaigadi ••• .«• ■•• ••• 



& AH 



CopUa of Fopen^ par abaat,. 



tL Making np Aooonnta of Ejcpanaea of Prooeaa 
fMrTtaaUon, i» aeihtu d^^endad and widt- 
fimdtd, and alao ngeeaiaiy Copiaa of atatea, 
CoDiaa of Aoeomita of Ezpanaea>br Proeea*^ 
and to ba Ibmlibad to oppoalta party, and 
Notarial Oopiea, per abaat, 

7. After tba Baeoid la doaad and a DAaU or 
Proof ia allowed, a iUl Copy of tha Baoord 
on both aidea and Mfaurtca of Froeedme 
ojuf ^ inyorlmljvrMiiMMoM win be allowed, 
and a Copy of the Proof wOl be aOowed to 
each party if a IMbata on the Proof la or- 
dered otherwiae than to take place Inatantly 
on tha oonrtnaton of tha Proot 

KonL^It la rwyrnmmdfd that tha lUl 
eopy of the Beeoid ihall be made np with 
the Anawcn lUDowlng the rdatiTeaver- 
menta, or in oolmnna, fo aa to pnaentthe 
atatcmenta of partlaa aa neariy aa poariUe 
together. 

L Drmcbtg InTentonr otProduetkm cr prodno- 
tlona lodged (with or wUlkmt any written 
pleading or applleatkn) not errrfdhig 10 
nnmbcni, ••• ••• •<• •«■ ••• 

0. And Ibr eadi additional 10 nnmben or oi^ 



ftructloiud pcrtiM of^^ 



lOi Sadi nete aa arj Latter and Intimation </<ip- 
poanmea to dtflmd am Aetkm or qf an Ap- 
jMoJ^or of Diet of "trotit^ and proroqattiima 
Oura^, ezdnaiTe of Lettere intimatmg an 
Intenoentor or Htep, tat which a aepimte 
diaige la allowed, and thoee exdnaed by 
Begiuation Y., referred to In Table of Feea 
of luth March, 1840. (Thla not to regnlate 
letten aa between Agent and Clloot,) ^ 



.0 8 



II. BeHaed Condeaoendenoe or Anawon, or 
other Papen, appointed by the Judge to be 
ravlaed, {r ffMMfc a aeparate Paper^ per aheet. 



AFPEAUB. 



IS. Drawing and Lodging or Mfaintlng a Note \ 

Ok J^PPMUf ••• ••• ••• vte ••• .V • 



1 60 2 



1& WoU aranrbig on Oral naaHaiih 



U. BmiBlrieaaa to whether Appeal Mfaintad, ... lo 2 6<0 8 00 ft 



lA fi tit 



CaUKT AND OTHEB ATTENDANCE. 



]& Fbe Ibr each Interioenior, f!^^ attendance at 
eadi calBng of the e anae at wliidi mnrthlng^ 
not being a prorogatloB or nnawal of a pra« 
Ttooa Older, la done^ or mlnBlcd, .^ 



2 8 



4 00 8 00 8 



I ! 

18 1 ! 



10 

4 Oo 8 00 S 

i 

8 00 4 O'O 8 

I I 

! 

I I 

2 0:8 8 0.0 4 

1 0,0 1 00 1 



'O I 80 1 80 1 6 



Tabu ov Tuh. 



Non.— Thla Fee indndea intfanatfaiff to 
the eUent the bnaineea done at tha atten- 
danoe Ibr whldi it la allowed, tel coplta of 
trnportOHi Intarioe^ton and aataa aaiU ia 
eUnta to 8i aUawad baaldaa. 

18. EiMtdriagftr arndproatHag eapif aftmk A* 
tirnooitoit% baaldaa ehatya af ftg>y, *m ••• 

17. Fee ftir attendance at, or connected with the 
adioatment and doelng of the Beconl, where 
tliiaa are Condeaeendence f»4 DoAnoei^ In* 
elodre of writing ndnste wweentlng (onoe 
only); aee Begnlatkm Yl. and YIL nftned 
tobiTableofnMaoflOthMardslSiO, ... 

18. Where the Beoond iadoaednndertheSmB- 
maiy Form of Bebedole D of tha Btatntak 
incliwlng preparation and Fee far doaittft.M 

18. Proenrator'a Fee tor Debatea, Tin— 

(!•) MMtihaQ /¥eKBi taa r j f Phu, ••• 

(2.) IMoliRff Jgrfwanfy, or JndAnlal 
pokataofforaora^krihaBMarrdU 
Ooatd^ifaidV'araUDktfivaitioO' 
Img Beeord^ and ordarador aOotaad 
bg tha Jadgat ••• .m •.• 

(8.) At tha Debatea nnder the 8th, 12th, 
lOth, and 28d iectkma of the Sta- 
tute, 18 and 17 YIetorfa, eapw 80; 



1 00 1 OiO 1 



Dapoeltkoa, Deda- 
or Jndldal ~ 



£ n n. 



£ a. nuiB a; n. 



7 



10 



1 1 1 11 8^ 2 
18 Oil 1 Oil U 8 



18 



18 01 1 01 U 8 



1 1 0,2 2 08 S 



I 



20l Attendaneea at ProoA, 

rallona, Esuuntaiationa, or Jndldal Inneo- 

tioncor be8He Beporteia or JodldalB*- 

teeea, or at Condgnatlon of money, or np- ^ . « 

Hftingaame; per hour, :0 4 00 8 0.0 7 



1 o'o 1 60 2 6 



... 1 O^O 1 60 2 8 



3 4034 



2 8 



Nora.— No FM to be exigible tat any 
Debatea written during the Dieta of Prooi: 
The Fee exigible by a Proc ural or acting 
aa Oommlaetooer. where the proof le na- 
ceaMrily taken by a CommMoner, to be 
the lame aa that of the Agent, esdadTC 
of the Agent'a Precognition Fee. 

2L To the CommlaBlonei'a Cleric Ibr wilting per 

aheet, ... » ... ... 80 1 M 1 

22. For time apcnt in preparing Ibr Proof and I 
In Precognoaotog eadi Jf^itneaa actoally ex- \ 
amined, or whoae oTamlnatlon baa been i 
rendered nnneoeeeaxy by procedure anbe^ : 
quent to precognition, ..0 2 8.0 8 80 8 

NonL—The Sheriff may diaallow the 
expenaea of evidence which he conddera I 
tobaTO been unneoeaaary. Hie Auditor I 
shall aatlaiy h>»w^f that a Precognition 
waa actually taken. | 

23. The neceaaary outlay of Agoits ineuired In ! 
travelling to attend Inapeetlona, Commla- • 
ilonari, Beportera, or Judldal Befereea, and . 
to precognoooe Witneeeei. aerre a Protcat, 
or any shnllar neccMary btiabicas, to be al- , 
lowed only when they are neceaMiIly re- '. 
quired to go to a distance flrom the place , 
where the Court is bdd, and when vonohed \ 
to the satis&ction of the Auditor. (No charges . 
Ibr anbsiatence to be aOowed J 



80 3 80 6 



,0 2 6,0 3 6:0 5 



3 6080' 



GENEBAL AGENCY. 



24. OfUkig Summoaa aignedt obtaiuhig Katracta 
of Decrees Interim or Final, and Protaatat 
and Ibr procuxing wanants of any kind, te 
whldi a fee is not specially allowed, and 
which are not embraced in an Interioontor 
for which a fee is allowed, indyding etrtUad 
capita of JiUariacatoFaftmu ... .*• »— 

SB. InalmclingOflBcer to Serve Snmmona, Peti- 
tion, E<Uct, Brieve, or other Instrument ra> 
quiring Service, axdnding Arrestments, or 
instrueting the Clerk of Court or Officer to 
execute any Warrant and Bevlsing Ezaen- 

U0I1| ••• ••• taa »•• ••# ••• 

Nora I.— When more Exectttlona than 
one at tha same stage of the Prooeaa are 
neceaaaiy, one>half of this Fee la to be al- 
lowed Ibr ravldng each neceasarily sepft> 

rata Eseentloi). 



2 8 



2 6 



8 80 8 • 



S 8 



8 
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TABUovFm. 









liiti^orto attend a TKbd Detelti wbors- 
•w tlM Jndfe diaU tithirMrtlioriM or nb- 
wq[B«itljr approrv of Moii cnipIojiiiini|.M... 

tr. BoirtalBc a Fipor. nnpmd br Oounnl, or 
•ttMidaiiM at orudwdo bj UMiiiitl, whtn 
n^Mivloyiniot ia io aatt Mrind aad ap- 

piVTMO^ ••• M* au •••  



lok iTBBODunf BamnMHii or jrwiiiOB amr bc^ 

■^fVMMr I ■•• St* ••• 



••• ••• 



T eo 



8 60 



Ml Pruiimtlng any otbar Fner at fba daik'B 
Offleaaadge tttngtt maitod and ontond ia 
fha ftoooai Infontofyt and ftr ordflriny oap> 
hob to taw baok ]MQMn^ ••• •.. ••• 

80. AwvMvoMfMimaMi^oVMl^AroftnMii; 

NonL~2Mi nttoie oIlMMdoaJlyiiAcrt 
18 homnr mtkt it gimn (f^brv cMiii§. 



1 
1 



81. Eadi noceamy BoROwtnif, ••• sm 

^' ■jl^gj^' ' ' »**" '*' ? ,<*• jwveeif and ^cMig n 
ct^ Mtt t d bff Olitrik$ ••• ••• 



TAXATION 



S9L AttMidaBfia 



at Taxation of Ezpouoa by 
wben Deone fa fai Abaanoe, 

84. Attendanoe at Taxation of Bxpanae by Andi- 
tor In a Utigated Procaaa, and under Dill- 
fBQoe where the Account of Expeniea la 
nndar JSHf ••■ ■•• ••• w« ... 

Abore dUt Mid under XfO. ... ... •*. 

iUwre £90^ and vnditr £50^ - 

^009$ iBwUi ••• •.• ■•• ••• ••• 

8A. Attdltot'B Fee Taxing Aooonnta In Deoreealn 

•D0wuO^ •■• ••■ «■• ••• ••• »•« 

In lit ig a te d C aaea when Account la under M 

J5^ and under 490. .^ 

MJ9^ and under 4M, ... ... 

J^Dore flBwOi ... ... .•• ••« ... 



FBR80KAL AND OTHSB DIUGEKGB. 

8di AgmaftaUngiMtnieHoiuioneordaPrUat 

87. toatei cUny Ofl toer t o diaxge or arreat, and 
xeiyiaing hb ExeentioO| ••. .m >•■ 

8flL Copy BxeeutlooataBeeozd, per aheet, 

80. FMcuing Exeentlona recorded, ... m* 

40. Drawing Mfamte for Flat, m. 

41. Agency procuring Flat, ... .m ... 

43. Infracting Officer to apprehend upon a Fiat 
or any other Wammt, 

43; framing State of Debt, per ahaet, ... 

4!L OoppqfdQ^pertfket,^ 

4& ^ Cte 2M< <kall &e neofcrwl 5y a« A^M/ or 
Qtleer» ttfter a chant giom^ or Jmitment 
uaedf tM AgaU iMl M aUonedt 

And at the rate of Ten Shillings ftr every 
Hundred Founds or part of a Hundred, ^ 



poiin>iNa& 



44L InalrMtiDgOAeertoPolttd, 



*•• ••• 



•eitoL 



4 a. D. £ a. D. 



8 40 6 80 8 8 



08 1 00 1 



00 8 6 



10 



8 8 

8 8 

A 

7 6 



1 
3 
6 

10 

1 



9 6 

8 

1 

8 6 

4 6 

9 6 

8 

9 6 

16 

6 



n. 



■Mbm. 



£ M. V, 



10 0018 
5 00 8 



80 60 6 
60 60 8 



16 



00 



8 6 
8 

7 6 

10 



1 

8 

6 

10 

1 



8 6 



7 6 
1 



8 6 



6 
8 6 



8 8 



9 



00 



8 6 

8 

7 6 

15 



9 
8 

6 

10 

1 



6 
6 






8 



00 



00 



7 6 
8 
1 



60 



60 



7 6 



8 60 7 6 



10 

1 

8 

6 

8 



16 
4 6 
1 6 



10 



010 
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47. Reporting 



Polndlngan< 
nranttoMl, 



and Aitndanee at pro- 



£b, 

4 



48L OomrWaxKantteSerTloeilnainollngOaoer, 
nanng cot Account of Expeoaea te Taxa- 



tlOB, AttMidIng Auditor and nrMnlug State 
afDObtforP' -r-r-* . . 

Noil 8» 91k 6, 



«f DObt for BataL Indading ordering Salau 
,8M8,«nd4Ar 



SALE. 



4$, Vm on B^ortlng Salaa nnd« Polndinga or 
8eoneatratloBB,or aiqr other Judklal ftdea, 
tautodlngproeiuing approval of Boiq^ BoU, 

60. Fee on obtaining warrant to pay, 

8L FeeteeondnetlngBalebWhelherbyiheFto. 
curator or a petaon not the Froeurrtor;Boro 
Boa,tauler 460; 7|^er ecMl; otoee Ool 



8 
9 



»el0w £160, tptr cmt.rM oB otoee 4100, 8 
jMT eMt>br ae>iil £100, AMI 49 IObjmt 

— ^ «,6«i«i«A«rt*iMer'fiWi,and 

ootlaj, and la per dieet te«n 



the 



DILIOERGE AFFBCTINO BEBTTAGE. 



81 Applying for Letten of Inhibition, Interdic- 
tion. General and Special Charge^ Hbndnga 
aga&utSupeiion,andthe]lke, 

88. Inatmcthig Officer to Charge^ 

KoTB.— Where Benarate ETccntfama are 

neceeeary, halMbe add^tfonal te each to ba 
allowed. 



•*. ••• 



84. Fee getting Becorded, 
66. Copiea for Becord, per diet. 



•.. 



Non.— Where Inhibition or Introduc- 
tion, eta, requtaea to be rectnded in diflbr- 
ent CountiM, half-foe additional to be 
allowed Ibr gettbigBecoided in eadi addi- 
tional County. 



ADYOGATIONa 



66. ]b^uting to Clerk of Court and oppoalte 

par^, ... ..• M. ((« ... „, 

67. To AdTOcator'e Agent for proeuiing Bond of 
Caution, and getOigit executed and lodged, 

68l To Agent of oraoette party for Inquiilea aa 
to Bufflclency of Cautioner, ... 

61k Any Diacnaaion or other proceedfaigs win be 
regulated aa In aeca. 8, 4, 9. 19, IS, 16, et<^, 
of Table of Fees of 10th March, 1848 lNc$. 9, 
4, 10| 16, 19, 90y <trtM$ TiMe.) 



LOOSING ABBE8T1IE1IT& 

60. Fto procuring Bond of Caution and getting 
It executed and lodged, 

61. Fee obtaining Looaing, ... ^ ^ 

69. The Feea for any InquiiieB or Diacuaaiona 
occuning here to be regulated aa In Advoea- 



AFFIDAyiTa 



68. Same aa In ITot, 1, 2, andSo/OHs SkiNe. 



I. 



■««»n.iMigm. 



Sw4 
00 



00 
60 



8 4 

8 



8 
10 











4 

9 6 



8 



£■. Hi 
7 8 



8 
8 8 



00 



7 8 
8 8 



8 
7 6 



r 8 

10 



8 



00 8 



6 



8 
8 



7 8 
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10 
10 



7 8 



7 6 



7 8 
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8 6 
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ADVXKimiDBim. 



•10r8dM.or 

%gr tiM Jndft, pw diMC, 

M> OMVteoaljrteoidHinf 






••• •• 



4 00 



M* ••• 



APnBAU TO Om tOUXT OOUBT ov 
JUmOIABT. 



•M •■• 



4 ■» 9l 



t 6 



Prttrff m. 



£ E, 9. 



4 



ft 



4 ■. IK 



00 



00 




7 



00 • 



TASuor 



07. Praoniliif Bond nd yittlBf (4|Bt4 sod 



••• ••• 



£a, 
4 



%[•. 



LodgiiicwtthGlMli^ 



4 00 00 



la 



Oik AD fh«' ottMT BvbNU «o 1m 
ftoeoidiBf to tilt fiMtftNT rimllar 
ftteOMMnlDC TflUiL tKi " WftllF * > 
tn Ooaiwtim Um Apptd to lH i fln tw d , iir 
whiflb ft diaift ptrhoor win b« Allowtd oi; 



PBOOURATOR nSOAL. 
70. IteUtoQBCiirNBOtirliiBftq^dnd, 



00 Oo 



«.. t 



ft. »b 
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The High Court of Admiralty of Scotland was 
abolished in 1830; and its jurisdiction was then 
transferred to the Court of Session and the Sheriff 
Court By the 22d section of the Statute 1, William 
lY. cap. 69, it is enacted "That the Sheriffs of Scot- 
"land, and their Substitutes shall, within their re- 
spective sheriffdoms, including the navigable rivers, 
ports, harbours, creeks, shores, and anchoring 
grounds, in or adjoining sheriffdoms, hold and 
exercise original jurisdiction in all maritime causes 
"and proceedings, dvil and criminal, including such 
"as may -apply to persons residing furth of Scotland 
"of the same nature as that heretofore held and 
"exerdsed by the High Court of Admiralty." By 
the immediately preceding section, it is enacted that 
all such causes, not exceeding the value of £25, shall 
be instituted and carried on, in the first instance, 
in the Sheriff Court. To remove doubts, which are 
said to have arisen as to the extent of the jurisdic- 
tion thus conferred upon the Sheriff, it is, by the 21st 
section of the Statute Ist and 2d Yictoria, cap. 119, 
enacted and declared that "the powers and jurisdio- 
"tions formerly competent to the High Court of Ad- 
"mindty of Scotland in all maritime causes and pro- 
"ceedings, civil and criminal, shall be competent to 
"the said Sheri£b and their Substitutes, provided the 
"defender shall, upon any legal ground of jurisdio- 
"tioiii be amenable to the jurisdiction of the Sheriff 



"before whom such cause or proceeding may be 
"raised." 

These are the enactments on which the Admiralty 
Jurisdiction of the Sheriff rests; and the important 
question to be considered by the local practitioner is, 
whether, and if so, in what cases dvil actions against 
foreigners can be competently instituted in the Sheriff 
Court. 

In the case of Morrison y. Munnoch, 11th July, 
1837, which was dedded before the passing of the 
Statute last referred to, it was held by the Lord Or- 
dinary (Fullarton) that an action against a party who 
resided in England, concluding for payment of an 
account for ship furnishings made in Ldth, by a ship 
chandler there, could only be competently brought, in 
the first instance, before the Sheriff of Edinburgh. 
After a reclaiming note had been lodged, the case was 
compromised; and the question does not seem to 
have been sgain raised. The terms of the Statute 
are so explidt, that it is difficult to conceive what 
argument could have been urged against the judg- 
ment of the Lord Ordinary. The provision of the 
22d section of the Statute first referred to seems 
equally dear — ^to this extent, at least, that juris*, 
diction in all maritime causes, whether brought 
against persons redding in or furth of Scotland, 
is thereby conferred on the Sheriff According 
to this reading of the Statute, however, the Sherifib 
undoubtedly had a cumulative jurisdiction, so that 
the pursuer in a maritime cause, where the de- 
fender was furth of Scotland, might have resorted 
to any Sheriff Court in the country. ' This has 
been remedied by the subsequent Statute, by* which 
it is required that the defender in such an action 
shall, upon some legal ground of jurisdiction, be 
amenable to the jurisdiction of the Sheriff. So 
qualified, the Admiralty Jurisdiction conferred on 
the Sheriff extends no further, as regards persons furth 
of Scotland, than his jurisdiction in other cases. The 
question must always be whether the defender is, on 
any l^gal ground, apart firom the Statute of 1 William 
lY., amenable to the jurisdiction of the Sheriff 
Where the defender is furth of the kingdom, the 
Sheriff's jurisdiction must arise ratione rei sitas or 
ratione coTUractus; and in many maritime causes 
jurisdiction is so conferred. On no other grounds 
does it seem competent to institute an action against 
a foreigner in the Sheriff Court; and in this respect 
a maritime cause is in no more fiAVOured position than 
any other. 

Under the Merchant Shipping Act, 1854, all 
actions or proceedings under the Act, other than pro- 
secutions for felonies or misdemeanors, may be 
brought in a summary form before the Sheriff of the 
County, where the cause of such prosecution or 
action arises, or where the defender may be for the 
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time; and provisioii is made for these actions and 
proceedings being condacted in the most summary 
way. This jorisdiction, however, is an exception to 
the ordinary Admiralty Jurisdiction of the Sheriff 
—and in all cases in which his claim is not founded 
on the Statute, the pursuer must see that the defender 
is, on some legal ground, amenable to the jurisdiction 
of the Sheriff 



MANDATE OR AGENCY. 
(Continued from page 78, J 

CHAPTER V. 

THE BIGHTS OF THIRD PARTIES AGAINST THE PRINCI- 
PAL, INCLUDINO THE LIABILITIES OF THE LATTER 
TO THE FORMER. 

As far as the agent's authority extends, he has a 
right to bind his principal to third parties. His 
authority may be either expressly given or inferred 
from the acts of his principal. When it is expressly 
given, there can be no doubt as to its extent, except 
from the uncertainty of the words employed in de- 
legating it. If it is to be inferred from the conduct 
of the principal, that furnishes the evidence of its 
extent, and it must be measured by the extent of his 
usual employment. The nature of the authority to 
be inferred, and the sufficiency of the principal's acts 
to raise the inference, must, of course, depend on the 
special circumstances of each case, and involve ques- 
tions fit for the consideration of a jury. However, 
as the emplo3rment is the measure of the authority to 
be inferred, if there was no previous employment, 
there can of course be no inference of authority; and 
an employment in one line of business affords no in- 
ference of authority to act in another. An agent 
may thus be tied down by very strict directions as 
between himself and principal, whom he may, not- 
withstanding, have power to bind by contracts, un- 
authorised by, and even in defiance of such direc- 
tions. Cases of this sort occur when a general agent, 
as he is called, exceeds his instructions. The au- 
thority of such an agent to perform all things usual 
in the line of business in which he is employed can- 
not be limited by any private order or direction not 
known to the party dealing with him. But the rule 
is directly the reverse concerning a particular agent, 
i.&, an agent employed specially in one single trans- 
action; for it is the duty of the party dealing with 
such an one to ascertain the extent of his authority, 
and if he do not, he must abide the consequences. 
The Courts are so far liberal in construing authority 
given to agents, that they will hold it to include 
permission to use all necessary, or even usual means, 
of carrying the main intention of the principal into 
effect. Though the foregoing observations chiefly 
refer to contracts, the principal will be equally bound 



by any act done by the agent in the course of his 
employment, and with reference to the object of it; 
for a man cannot delegate another to transact his 
business and refuse to be responsible for his conduct 
in transacting it. Chancellor Kent, in his learned 
commentaries, uses the following language : '' It is a 
" general rule, standing on a strong foundation and 
" pervading every system of jurisprudence, that where 
'' an agent is duly constituted, and names his prind- 
" pal, and contracts in his name, the principal is re- 
" sponsible and not the agent." 

When an agent having a proper authority purchases 
in the name of his principal, it is clear that the prin- 
cipal is bound to the vendor; if, however, the vendor, 
preferring the credit of the agent to that of the prin- 
cipal, agree with the former to accept him as debtor 
instead of the latter, he cannot afterwards alter his 
election, turn round, and charge the principal It 
seems also to be a general rule that whenever the 
agent is a British and the principal a foreign merchant, 
the seller will be considered as having given credit to 
the former, and that he and not the foreigner is liable. 

Payment or tender of payment to an agent in the 
course of his employment is reckoned payment or 
tender of payment to the principal; but the payment 
must be in the course of his employment, for other- 
wise he will have no express authority, and there will 
be nothing whence to deduce the existence of an im- 
plied one. It is a general rule of law that if a creditor 
employ an agent to receive money of a debtor, and the 
agent receives it, the debtor is discharged as against 
the principal. . A factor is, by the nature of hia em- 
ployment, authorised to receive payment for the goods 
of which he disposes; yet a payment to him will not 
exonerate a debtor who has received express notice 
from the creditor not to pay his factor. 

As payment to an authorised agent is payment to 
his principal, so a delivery to the former is a delivery 
to the latter — ^thus a delivery of goods to a carrier'^ 
servant is delivery to the carrier himsell This in- 
stance and many others only exemplify that general 
maxim upon which the whole law of principal and 
agent hinges, quifacU per aliumfacU per ml 

Where credit has been properly given to an agent 
on a purchase for the use of his principal, the vendor 
has in general a right to come upon the latter for 
payment, without r^ard to any transaction or account 
between the principal and the agent Therefiore, no 
private agreement, by which it is stipulated between 
the principal and agent that the latter only is to be 
answerable to the seller, can affect the right of the 
latter. What is here said, however, does not affect 
the case of servants to whom money is paid m advance 
to purchase goods with, and who notwithstanding are 
allowed by the sellers to deal upon credit — ^in such 
cases, the credit itself being unauthorised by the 
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masters, ihej are not liable. It was before binted 
that in all those cases wbere the principal, notwith- 
standing his having paid his own agent, would remain 
liable, yet the vendor may, by his condnct in giving 
credit to the agent, discharge the principal of that 
liability. Thus also if a vendor neglect to call upon 
the principal till long after the credit expires, the 
principal may have a right to presume either that the 
money is paid over by the agent^ or that the creditor 
takes him for his debtor. 

There is a material distinction between the charac- 
ter of a fiictor and that of a broker, which it is 
proper here to point out. The latter, when selling 
for a known prindpal, has not in general authority to 
receive payment, and if payment be made to him, it 
is at the risk of the purchaser. But if he act for a 
principal undiadosed, he has authority to receive pay- 
ment An insurance broker has authority from the 
assured to adjust and receive payment of a loss. By 
the general rule of law, the sale by a factor creates a 
contract between the. buyer and the principal, and 
therefore, in general, the buyer, after notice from the 
principal not to pay the factor, is not justified in 
doing so. If the principal allow the broker to deal 
with goods as if he were the principal, payment to 
him discharges the debt of the buyer. This subject 
underwent much consideration and discussion in the 
English case of Baring v. Corrie, (2 B. & A, 137.) 

By the employment of an agent^ the employer be- 
comes civilly responsible for his care and diligence to 
those who make use of him in his business. In 
noticing the authority to this purpose,.reference will 
be directed to some which may seem to belong rather 
to the law of master and servant than to the proper 
subject of these papers; but as the principles now 
under discussion are derived firom that source, these 
authorities cannot be deemed irrelevant 

1. A master is responsible for n^gligenoe or un- 
skilfnlness of a servant acting in the prosecution of 
his service, though not under his immediate direction. 
The general principle has been extended, so far in 
England as to make the employer responsible, at 
least in some cases, not only for the act of his im- 
mediate agent, but for that of a sub-agent employed 
by him. The Civil Law seems to have confined the 
liability resulting firom the acts of servants to the 
case where the servant was chosen by the master and 
under his inmiediate control 

2. But the responsibility of the master for the 
servant's ne^igence or unlawful acts is limited to 
cases properly within the scope of his employment 
Nor is the master liable for the wilful and malicious 
act of his servant whereby damage is occasioned to 
another. This constructive negligence or misconduct 
arising from the acts of an agent has been held not 
to attach to some public offices. 



3. The principal has been thought to be respon- 
sible, not merely for the negligence, but for the de- 
liberate fraud of his agent committed in the execution 
of his . employment, though without the principal's 
authority, as for instance, by selling false jewels for 
true ones. Such, certainly, was the opinion of the 
Roman lawyers: Frocuraiorit icientiam et ddwn 
nocere dAere domino neque Fimiponius dtdntai neque 
nos diibUamtu, (Dig. 14, lib. 4, Ulpian,J 

4. The principal is never answerable for the 
criminal act of his deputy — ^they must each answer 
for their own acts, and stand or fall by their own 
behaviour. 

Any unlawful meddling with, or conversion of 
property by a servant or agent in the service of his 
employer, subjects the latter to an action. The 
previous command or subsequent assent of the master 
to the trespass of his servant, makes him liable as a 
trespasser. But he is not liable for trespasses com- 
mitted by his servant beyond what his directions ex- 
tend to, nor is he answerable for any excess com- 
mitted in the execution of his lawful command. The 
responsibility of the principal is confined to acts 
done either under his express directions, or in his 
service, and therefore under his constructive com- 
mand. Where several agents are employed, the 
remedy for the injuries sustained by the act of one 
of them, must be either against the first employer, 
or against the party by whom the injury is imme- 
diately occasioned. 

The party who avails himself of the act of an 
i^ent, must, in order to charge the principal, prove 
the authority under which the act is done. If the 
authority be created by a power of attorney, it must 
be proved by the production of the instrument itself, 
that it may appear whether the authority has been 
pursued. And if the act be such as could only be 
done under a written authority, it seems requisite to 
produce it, or to account for its non-production. 
But in other cases it is sufficient to prove that the 
agent has acquired credit by acting in that capacity, 
and has been recognised by the principal in other 
instances. In all actions founded on the acts of 
agents, whether upon contracts, or for injuries done 
by them, for which damages are sought against the 
principal, it is necessary to give such evidence as 
establishes the relation between master and servant 
When the general relation does not exist, it must be 
shown in the particular instance. In all mercantile 
transactions, except where the authority is specially 
given by power of attorney, or other express com- 
mission in writing, the fact of usual employment 
from which the public is justified in giving credit to 
the person so employed, forms the usual evidence of 
authority; or where no previous authority can be 

proved, it is often sufficient to prove a subsequent 
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assent by the person for whom the act is done, and 
his accepting the benefit of the act amounts, in 
many instances, to proof of such assent 

We haye next to inquire how the agent's power to 
commit his principal to third parties may be deter- 
mined. It will be so by the revocation of his au- 
thority; by his own renunciation of it, at all events 
if accepted by his principal; by performance of 
the commission; by the death of the principal; or 
by his bankruptcy. The efiect of insanity upon the 
relation of principal and agent seems not yet well 
settled. (See the question discussed in Story^s Com.y 
p. 435.) The power of revoking an authority may 
be exerdsed at any moment before the actual fulfil- 
ment of it. An authority conferred by letter of 
attorney must be executed during the life of the 
principal; for a power to represent another can only 
continue as long as there is some one to be repre- 
sented. "A power coupled with an interest," (said 
Lord Ellenborough,) "cannot be revoked by the person 
"granting it, but it is necessarily revoked by his 
"death.'' It has been questioned, with respect to 
an agent acting under a power of attorney, whether 
acts done by him before he knows of the revocation 
of his warrant are good against the principal, and it 
seems that the principal in such case could not avoid 
the acts of his agent done bona fde, oven if they 
were to his disadvantage, though he might consent 
to avoid such as were for his benefit. In general, 
the credit arising from ostensible employment con- 
tinues, at least with regard to those who have been 
accustomed to deal upon the faith of that employ- 
ment, until they have received notice of its being at 
an end, or till its termination is notorious. The rule 
of the Civil Law guarded against detriment, either 
to the agent or to those contracting with him by the 
sudden revocation of his authority. Nemo potest 
mutare comilium suum in alterius injuriam. (Dig. 
50, lib. 17.) Si tU)i mandassem tU fundum emeres 
poitea scripsmem ne emeras tu antiquam scias me 
vetuisie emisses mandato tibi Migatus ero ne damno 
officiaiur is qui Butcipit mandatum, Pothier goes 
further, and lays it down that an agent has, in such 
cases, a right /aire cequi est une suUo necessaire de ce 
qu'il avait commence, (Pothier de Mandat. N. 121.) 

The claims of third parties against the principal 
and his estate have been enumerated by Mr Bell in 
his Commentaries (Vol. 1,) as follows : — 

1. The agent's contract entered into as factor for a 
known principal, forms a good ground of action or 
claim against the principal, provided the power is 
proved, and the limits duly observed. And there 
will be no action against the factor unless the prin- 
cipal is abroad. In such coses, (1,) If the claim is 
against the principal, as the buyer of the goods for 
the price, it is merely for a dividend, even although 



the goods be still with the agent distinguishable. 
(2,) If the claim is against the principal as seller of 
the goods, for delivery or for damages, it is also in 
this case merely personal But if the agent act in a 
neutral capacity as a general commission agent, unit- 
ing the business of a custodier with that of a broker 
acting for both parties, the property may, in such 
situations, be held as transferred to the effect of 
vesting a real right in the buyer. 

2. When the contract is not in the principal's 
name, but generally as with a fi^tor, the election 
will be with the third party to hold to the credit of 
the factor, or to seek his remedy against the princi- 
pal And the remedy against the principal will not 
be hurt either, 1st. By any private agreement between 
the principal and the factor, that the fiEictor alone 
shall be responsible; or, 2d. Where the principal has 
paid the price to his agent who has squandered it, 
unless the day of payment has been allowed to pass, 
and the principal has been led to believe that the 
agent alone was relied on; or, 3d. By the circum- 
stance of the fSactor failing with a large balance due 
to the principal 

3. Where notice is given of the prindpal, and the 
third party chooses to rely on the factor, he will be 
entitled so to do; but will not also have his claim 
against the prindpaL 

4. Even where the factor contracts in his own name, 
the prindpal is bound to the third party on his name 
and interest being disclosed. " The law," says Lord 
Ellenborough, "has been settled by a variety of cases, 
" that an unknown prindpal, when discovered, is liable 
" on the contracts which his agent makes for Imn." 
But this is to be taken under these limitations :^1. 
That if he knowingly have elected the agent as his 
debtor, he will not have his remedy against the piin" 
cipal; and 2. That where the prindpal is induced to 
settle with the factor by means of documents, eta, 
furnished to the agent, the prindpal will be discharged. 
Where the prindpal is made liable, he and the factor 
wiU reciprocaDy have the benefit of their private sti- 
pulations as to responsibility, and of their corelative 
rights in respect to the state of the balance in account 
between them. The third party is entitled to hold 
the factor as the prindpal, so that a purchaser of goods 
from a factor may resist a demand for the price by the 
prindpal on the ground of compensation or 8et-o£ 
An exception is admitted to this rule in England in 
the case of a broker, who is so far different from a 
factor that a factor is trusted with possession of the 
goods, and persons dealing with him cannot know 
whether he is proprietor or not, whereas a broker is 
not so trusted, and the employer is entitled to rely on 
his own name, while third parties can be decdved 
only through their own n^eck {Baring y. Currie, 
1818, 2 JB. and A. 137.) 
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5, A dd credere commission affects the settlement 
only between the principal and f&ctor relative to mon<iy 
to be received from third parties — as a factor with a dd 
credere is responsible that the buyer shall pay the price. 
Bat althon^ the factor will, on the bayer's failure 
(himself being solvent) have a right to claim on the 
buyer's estate in satisfaction of his obligation to 
guarantee, he is not so much a creditor as, on the one 
hand, to deprive the buyer of the benefit of retention 
or compensation against the principal, nor, on the 
other, to give to his own creditors the benefit of the 
claim against the buyer, while they pay only a dividend 
to the prindpaL In the former case, compensation 
or retention against the principal will discharge the 
guarantee, and so bo a good answer to the fiictor's 
daim. In the latter the principal will have his claim 
against the buyer in the bankruptcy, and also against 
the factor on his guarantee. 

6. Claims may sometimes be available to third 
parties against the estate of the principal, in conse- 
quence of the acts of the agent, though unauthorised 
by the prindpaL Thus — 1. Bepresentation by the 
agent in the strict course of the contract will be taken 
to form a part of the contract with the prindpal, and 
the concealment or misrepresentation of the agent will 
also a£kot the prindpaL 2. On the same prindple, 
notice to a &ctor or agent will be held as notice to the 
prindpal, provided such factor has power to treat and 
negotiate the contract And 3. The principal is liable 
dvilly for the neglect or fraud of his agent, committed 
in execution of the authority with which he is in- 
vested. (See Story^e Cam, on Agency; Lloyd^e Faiey, 
pp. 150-318; SmUh'e Compmd., pp. 116-142.) 



OHAFTSB TL 
BiaHTB OV PBINCIPAL AGAINST THUU) PABTIB8. 

As the prindpal is bound by the acts and contracts 
of his authorised agent, so he may reap the advan- 
tage of them, and if one person contract even with- 
out authority in the name of another, that other, 
though he may repudiate the contract, may, if he 
think fit, adopt and enforce it Such contracts made 
for the benefit of another, but without his priority or 
sanction, may be rejected or affirmed at lus dection. 
But then he must adopt the contract in to^o— he can- 
not rati^ what is beneficial to himself and reject the 
remainder. It is a maxim which is daily acted 
upon, that if a factor sell goods for his prindpal, the 
action may be brought against the purchaser for pay- 
ment dther in his own name or in that of the prindpaL 
And even if an agent, acting for an undisdosed prin- 
dpal, have made a contract in his cwn name, the 
prindpal may sue upon it If, however, an agent be 
permitted to deal as if he were a prindpal, the party 
dealing with him, and ignorant of his representative 
character, is entitled to the same rights against him. 



as if he were in fi^t the prindpaL Thus, if the UuHUxft 
should sell in his own name, as owner, and not diB* 
close his principal, and act ostendbly as the tM afid 
sole owner, though the principal may afterwardii 
bring his action upon the contract against the puf^ 
chaser, the latter, if he bona fide dealt with the facior 
as owner> will be entitled to set off any daim he may 
have against the factor in answer to the demand of 
the prindpaL It has been seen that a puithaser is 
discharged by payment to a factor, unless where notice 
has been given by the prindpal not to pay to him, 
and the payment, even after such notice, is warranted 
in the following drcumstanoesi — (1), Where thefactor 
acts under a dd eredere cotnmismon in which the 
prindpal gives credit to him, and he to the buyer. 
(2), Where the fiictbr has a lien upon the price 
which entitles him to receive the payment Upon 
the same prindple that a party contracting with 
a factor as prindpal is entitled to the same right 
of set-off in an action by the prindpal that he 
could have had in an action by the agent, he may also 
discharge himself in such action by any payment to 
the agent, which would have operated as sudi to the 
prindpaL 

The right of the prindpal to receive money or 
goods, paid or wrongfully transferred by an agent, is 
next to be considered. Money pdd by an agent may 
be recovered back by the principal under any of the 
following circumstances: — {\\ Where the conddera- 
tion fEdls. (2), Where money is paid by an agent 
through mistake. (3), If money be illegally extorted 
from an agent in the course of his employment, the 
principal may sue for it (4), Where the money of 
the prindpal has been fimudulently applied by the 
agent to an illegal and prohibited purpose, it may be 
recovered back by the prindpal from the fraudulent 
holder if it can be dearly traced, and by that means 
shown to be his. 

When property is entrusted by an agent for any 
purpose, as for sale, etc., a transfer by him, agreeably 
to that purpose, and according to the usual course of 
trade, or his express commisdon, conveys a complete 
title to the holder. But a delivery, for a different 
purpose, or in a manner not authorised by the com<» 
mission, passes no property in the thing delivered, 
and the principal, though he may affirm the transac- 
tion, may, if he please, repudiate it and recover the 
property thus improperly or fraudulently disposed o£ 

There are certain claims competent to the creditors 
or bankrupt estate of the principal as against third 
parties, which we shall now examine — 

1. The creditors of the principal are entitled 
against the party with whom the &ctor has con- 
tracted to demand performance of the contract, but 
under certain qualifications. Thus, (1) where the 
factor has acted in his own name, taA has been 
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xelied on as principal, the third party cannot be 
depriyed of the benefit of the secorities which he 
coald fidrly contemplate as resulting from the con- 
tract; and so, as we have seen, he may set off against 
the demand of the principal for the price of goods 
sold by the factor, a debt due by the hctor to himself 
(2) Where the contract is impeachable for fraud or 
concealment by the agent, the objection equally affects 
the prindpaL (3) Even where the baigain has been 
made, as with a fkctor, the prindpal's daim will be 
afiiscted by the factoids lien for his general balance, 
or by the fiftctor's right to recover from the third 
party under a dd eredere commission. 

2. The creditors of the prindpal are entitled to 
recover from a third party, to whom the agent has 
given over his goods, or paid his money, in the fol- 
lowing cases: — 1. Where the third party has the 
goods in temporary custody from the agent; but the 
demand will be subject to all legal liens, where the 
name of the prindpal was not disclosed. 2. Where 
the goods have been delivered, or money paid on sudi 
mistake, misrepresentation, concealment, or fraud, as 
would g^ve the agent a remedy had he been the prind- 
pal, there is rei vindicatio or condictio indebUi to the 
defender, as the true owner. 3. Where the contract 
is with the agent/oc^ortd nomney but beyond the terms 
of his power. 

3. The estate of the prindpal has the full benefit 
of the delivery of goods to the agent, where he is not 
merdy an intermediate agent to forward the goods, 
but the person in whose administration the goods are 
to be after delivery. (See 1 Bdl Com., p. 200, d 8eq. 
490, 491, Storffi Oommentariet on Agency, Lloyd! t 
Pidey, pp. 223*347, 2 Kene$ Com,, 632.) 



CHAPTER yn. 

BIGHTS or AQENT AQAINST THIRD PARTIES. 

The rights whidi bdong to agents are referable dther 
to thdr representative or individual character, accord- 
ing as the object is the advantage of the prindpal, or 
their own indemnity. 

With respect to the first, it is clearly admitted that, 
where a contract is made by a factor, an action may 
be brought upon it in his own name. And it is the 
same thing whether the contract be made by the 
factor solely upon Ids own credit, as is generally the 
case with factors abroad, or as the known representa- 
tive of another, and it is indifferent whether he act 
under a del credere commission or not, for it is a right 
whidi is inddent to his employment. And it is 
equally true of every other agent who has a special 
property in, and not the bare custody of that which 
forms the subject of the contract 

A &ctor may also have a right to enforce the pay- 
ment of money to himself, in oppodtion to the daim 
of the pzindpaL When a factor has a lien upon 



goods entrusted to him for sale, and which he has 
sold, pursuant to that trust, the lien attadies upon the 
price, and the fiictor has a right to recdve it for his 
own indemnity. 

Against third parties, the agent's estate has a right 
of action to the effsct of preserving any lien or other 
security for indemnity against the prindpal (See 
Lloyd*t Foley, p. 361-364; Smith's Comp,, 148-149; 
Bell Com., 493.) 



CHAPTER ym. 

RIGHTS OF THIRD PARTIES AOAIKST THE AGENT, IN- 
CLXTDINO THE LUBUJTIBS OF THE LATTER TO THE 
FORMER. 

An agent, contracting as such for a known and re- 
spondble employer, is not subject to personal liability 
to third parties. If the individual with whom he 
contracted knew him to be an agent, knew his prin- 
pal, and knew that he intended to bind that prindpal, 
he will be taken to have trusted to the credit of the 
prindpal, and the agent will not be bound. No rule 
of law, it has been said, is better ascertained or stands 
upon a stronger foundation than this — ^that where an 
agent names his principal the prindpal is responsible 
and not the agent, {Per Lord JSnkine, ex parte Hear" 
top, 12 Ves, 352.) And fiictors or brokers, therefore, 
acting for their prindpals under a proper authority, 
are not in general liable in their individual capacities 
There is one exception to this rule, viz., the case of 
masters of ships, who are respondble as well as their 
owners, on contracts for repairs or stores, or loans of 
money for those purposes. 

Wherever a party undertakes to do any act or busi- 
ness as the agent of another, if he does not possess 
any authority from the prindpal, or if he exceeds the 
authority delegated to him, he will be personally 
respondble to the person with whom he is deal- 
ing for or on account of his prindpal This doc- 
trine proceeds upon a plain prindple of justice, but 
it is founded upon the suppodtion that the want of 
authority is unknown to the other party, or if known, 
that the agent undertakes to guarantee a ratification 
of the act by the principal 

An agent contracting will be personally respon- 
sible where, at the time of making the contract, 
he does not disdose the fact of his agency, but treats 
with the other party as prindpal, for in such a case 
it follows irresistibly that credit is given to him on 
account of the contract; but in such a case the prin- 
dpal, when afterwards discovered, may also be liabl& 
The same principle will apply to contracts made by 
agents, where they are known to be agents^ and acting 
in that character, but the name of their prindpal is 
not disclosod. It is partly upon this ground, and 
partly upon the ground of convenience and the usage 
of trade, that the general rule obtains that agents or 



Jvly, 1859. J 



THE SCOTTISH LAW JOURNAL. 



91 



factors, acting for merchants resident in a foreign 
country, are held personally liable upon all contracts 
made by them for their employers/ and this without 
any distinction whether they describe themselves in 
the contract as agents or not, unless it appear that 
credit was given to the principal and not to the 
agent Mr Smith observes that this is said to be for 
the benefit of trade, or is perhaps a branch of the 
following general rale, viz., that where there is no 
responsible employer the agent shall be held personally 
liable. {Smith* 8 Compend., p. 151.) 

A person contracting as agent will be liable whether 
he is known to be an agent or not, in all cases where 
he voluntarily incurs a personal responsibility to third 
parties, either express or implied. He may bind him- 
self by an express undertaking. He will be personally 
Uable in all cases where he makes the contract in his 
own name. If the agent exceed his authority, so that 
his principal is not bound, he will himself be liable for 
the damage thus occasioned to the other contracting 
party, although he may have been innocent of any in- 
tention to defraud. 

The question, whether an agent is personally liable 
for money paid to him for the use of his principal, 
under drcumstances which would entitle some person 
to recover it from that principal, involves much diffi- 
culty. In the first place, it is clear that if the agent 
has, without notice to act otherwise, paid over the 
money to his principal, he never can be called on to 
refund it {See Englith Cases of Butler v. ffarrison, 
— C<nop. 565, and Stephens v. Badcock — 3 B. and A,, 
354.) But an agent cannot defend himself, even on 
the ground of payment over to his principal, if he re- 
ceive money iUegaUy from a party who is not pre- 
vented from suing him by the rule, pari delicto potior 
est conditio defendentis. {MiUer v. Aris, Selw. N. F, 8 
Ed. 93.) Of course, if an agent pay money to his 
principal which was not entrusted to him for that pur- 
pose, he will not l^ discharged, e,g., if a shareholder 
pay over the deposit before the condition on which it 
was to become due is performed. 

Persons contracting as agents are nevertheless or- 
dinarily held personally responsible where there is no 
other responsible principal to whom resort can be had. 
Justice Story has remarked that this doctrine pro- 
ceeds upon the plain principle that he who is capable 
of contracting, and does contract in his own name, 
although he is the agent of another who is incapable 
of contracting, intends to bind himself, since in no 
other way can the contract possess any validity, but 
it would perish from its own intrinsic infirmity. 
{Story's Cotn., sec 281.) The law in all these cases 
pronounces the same decision, that he to whom credit 
is knowingly and exclusively given is the proper per- 
son who incurs liability, whether he be the principal 
or the agent 



Hitherto we have been considering the personal 
liability of agents, on contracts with third parties, in 
cases of mere private agency. But a very different 
rule in general prevails in regard to public agents, 
for, in the ordinary course of things, an agent, con- 
tracting in behalf of the government, or of the public, 
is not personally bound by such a contract, even 
though he would be, by the terms of the contract, if 
it were an agency of private nature. But although 
this is the general rule, it is founded upon a presump- 
tion liable to be rebutted by circumstances, which 
clearly establish an intention between the parties to 
the contract) to create and rely upon a personal 
responsibilicy on the part of a public agent; but 
the proof ought to be exceedingly cogent and clear, 
in order to overcome the presumption of law, founded as 
it is upon the most obvious principles of expediency. 

We come in the next place to the consideration 
of the liability of agents to third parties in regard 
to wrongs (or torts in English law), done by them 
in the course of their agency. And here (according 
to Story) the distinction ordinarily taken is be- 
tween acts of misfeasance or positive wrong, and 
nonfeasance or mere omissions of duty. The law on 

this subject, as to principal and agent, is founded 
upon the same analogies as exist in the case of 
masters and servants. The master is always liable 
to third persons for the misfeasances, and neglects, 
and omissions of duty of his servant, in all cases 
within the scope of his employment So the principal^ 
in like manner, is liable to third persons for the like 
misfeasances, neglects, and omissions of duty of 
his agent, leaving him to his remedy against the 
agent, in all cases where the tort is of such a nature 
that he is entitled to compensation. The agent is 
also personally liable to third persons for Ids own 
misfeasances and positive wrongs. But he is not so 
liable for his nonfeasances or omissions of duty in 
the course of his employment. His liability in these 
latter cases is solely to his principal, there being 
no privity between him and such third persons, 
that existing only between him and his prindpaL 
And hence the general maxim as to all such n^i^i- 
gences and omissions of duty is respondeat superior. 
This doctrine was expounded at large by Lord Holt, 
in his celebrated judgment in Lane v. Cotton, 12 
Mod, E, 488. (See Story's Com., sec. 308-322). 

In bills, an acceptance by an agent is competent, 
and his authority to bind his principal may be proved 
by written or verbal instructions, or conduct import- 
ing due authority. It has been doubted if in this 
case summary diligence is competent, but it was held 
to be so in TumbuU, 26th Feb., 1822, 1 SL 353. 
The signature must be as agent or procurator — ^if the 
agent sign his own name merely, his principal is not 
liable as debtor in the bill {Telfer, 5th February, 
1822, 1 Sh, 290; Reversed 26th May, 1824, 2 Sk 
App, 219). An acceptance by a factor in his indi- 
vidual name, though expressly for value received by 
his constituent named, was yet held a persomd 
obligation on the factor. {Chiene, 20th July, 1848| 
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10 D., 1523. Wixcm r. Deom^ 22d June^ 1849^ 11, 
D., 1188> 

Ckamt hif third partia againd the agent* ettaU, It 
is a general rule (unless in the case of shipmasters), 
that agents, properly anthorised, contracting for a 
known principal, are not personally responsible on 
snch oontracta Therefore, where both ^e principal 
and the agent have fiuled, there is a claim only against 
the estate of the principal, not against that of the 
agent, unless the credit of the agent has been specially 
relied on, or the name of the principal has been con- 
cealed. But where the agent specially engages his 
personal credit, or where he exceeds his instractions, 
or where he is guilty of any fraud or misrepresentation, 
or negligence, a claim will rest against his estate by 
the third party. (1 Bdl Gam., 494; ^orifi Cammm- 
tana, see, 261-322; Lhy^B Foley, p. 36&-402; 
SmUh*8 Oampendium, p. 150-156). 

chapter ix. 
aosnt's bight of lien ob bxtentiok. 
Bbbidbs the means of indemnity which all agents haye 
by action or set-o£^ the law allows to ftictors and 
agents the additional security of a lien or right of 
retention upon goods and property in their hands. 
A lien has been defined to be a right in man to 
retain that which is in his possession belonging to 
another, until certain demands of him, the person in 
possession, are satisfied. It is a qualified ri^t, 
therefore, which may be exercised oyer the property 
of another person; it is fonnded in natural justice, 
and has been pronounced to be for the general con- 
venience of commerce. The lien of agents generally 
fidls within the common definition aboye alluded to. 
With reference to the general doctrine of lien or 
retention, it has been stated that this right results 
from possession, and so fii^ is difierent from hypothec, 
and analogous to pledge. But it is not in eyezy case 
that the mere circumstance of possession confers a 
right of retention. It is a right which arises only 

11,) as the counterpart of a mutual contract, or (2,) 
ij usage and common understanding in certain 
known cases, in which, for the oonyenience of com- 
merce, it is held to be acquiesced in and implied 
between the parties. Within these limits, retention 
has been described as a right. to retain a subject 
legitimately in one's possession until a debt shall be 
paid, or an engagement performed, the Jut exigendi 
of which is in the possessor. 

liens are divisible into two sorts— particular and 
generaL A particular lien is usually defined to be 
the right to retain a thing for some diarge or claim, 
growing out o( or connected with, the identical 
property detained. The right rests on principles of 
natural equity and commercial necessity, and it pre- 
vents circuity of action, and aflfords security and con- 
fidence to agents. This lien is accordingly viewed 
with fiivour by the common law, and its privileges 
have been conferred on persons concerned in various 
trades and occupations which are necessary for the 
accommodation of the public A general lien is a 
rij^t to retain a thing, not only for charges and claims 
specifically arising out of or connected with that iden- 
tMal thing, but also for a general balance of accounts 
between the parties in respect to other dealings of 



the like natorei Itisle8S&youred,andiBconstraed 
somewhat more strictly by Courts of Law than a par- 
ticular lien, although, certainly, the tendency of late 
years, in the commercial community, has hwa rather 
to expand than restrict the cases in which it is to be 
implied by the usage of trade. In regard to /Kirficii/ar 
liens, they may arise in various ways: 1st, By an ex- 
press contract 2d, By an implied contract, result- 
ing from the usage of trade, or the manner of dealing 
between the parties; or 3d, By mere operation of law 
firom the legal relation and acts of the parties, indepen- 
dently of any contract. Bat general liens not being 
frivoured by the law, they must be maintained upon 
some one of the two former grounds — ^that is to say, the 
ground of an express contract or that of an implied 
contract, resulting from the usage of trade or the 
previous dealings between the parties. The dril 
law, it may be observed, derived its own liens, whether 
they were pledges or hypothecations, or simple privi- 
l^es, from similar sources. Th^ might arise from 
contract either express or implied, or tiiey might 
arise by mere operation of law. (See JSvam* PoOiier 
en ObUg., If, 589.) Having thus considered the 
nature ci liens, particular as well as general, it may 
be proper to say a few words — 

L As to the manner and circumstances under 
which a lien may be acquired. To create a valid 
lien, it is essential that the party through whom or 
hj whom it is acquired, shoidd himself either have 
the absolute ownership of the property, or at least a 
right to vest it. I^ tiierefore, he is not the owner of 
the property, or if he has no rightful power to dis- 
pose of the same, or to create a lien, or if he exceed 
his authority, or if he is a mere wrong-doer, in these 
and the like cases, it is obvious that he cannot ordi- 
narily create a lien or confer it on others. K the 
rule were otherwise it would enable the party to give 
to others what he did not himself possess, which 
would violate the general maxim that he who has no 
titie himself cannot transfer a titie to another — 
Nemo plus juris ad qlium transferre potest quam ipse 
haberet. In the next place, to found a valid Hen, there 
must be an actual or constructive possession of the 
thing by the party asserting it with the express or 
implied assent of the party against whom it is as- 
serted. This follows, as a natural consequence, frt>m 
what has been already said, for a lien is a right to 
retain a thing which pre-supposes a lawful possession 
which can arise only from a just possession under the 
owner or other party against whom the claim exists. It 
will not be sufficient to constitute retention that there 
has been an intention of delivering possession, nor 
even that this intention has been partially executed if 
legitimate possession has not been actually completed. 
And the possession must be lawful, not acquired 
by fraud, nor by a void contract, nor by informal 
diligence, nor by mere accident In the next place, 
no right of lien can arise where, from the nature of 
the contract between the parties, it would be incon- 
sistent with the express terms, or the dear intent of 
the contract This doctrine is entirely coincident 
with that of the Boman Law, which, in cases of sales, 
gave a lien for the purchase money on the thing sold, 
unless personal credit was given to the buyer. 
(^Tobe concluded in our nexL) 
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THE COURT OF SESSION.* 



WHA.T a field for improvement the Court of Session 
presents ! In the light of modern progress its obstruc- 
tive capabilities are its most striking characteristics. 
It looks in its constitution and procedure like some 
complicated machine, constructed for the very pur- 
pose of making difficult and tedious a process of the 
simplest kind. The wonder is that it has endured 
so long. Its venerable antiquity and our decidedly 
conservative spirit have been its safeguard. The 
members of the Court have hitherto shown no great 
love of reform in matters near themselves. In other 
departments of the law — ^in conveyancing, and in the 
procedure of Inferior Courts, the legislation of late 
years has done much to simplify and improve forms, 
and lessen delay and expense. These reforms have 
originated with the profession, and have been effected 
with its co-operation and approval It is almost 
literally true to affirm that none of these changes 
have reached the Court of Session. It remains the 
cumbrous, expensive, unsatisfactory tribunal that it 
ever has been. Sitting scarcely six months in the 
year, and encumbered by forms and distinctions 
leading to interminable delay and serious expense, it 
is uo marvel that the business of the Courts should 
be in arrear. The greater wonder is that the system 
has been so long tolerated. The very gentle changes 
which have been made have failed to produce any 

* Practical Hints for the Improvement of the Constitution 
and Procedure of the Court of Session in Scotland, by a 
Member of the Court Bell & Bradfate, Edinburgh, 1859. 



permanent improvement, just because they were so. 
insignificant that they have not met the increasing 
requirements of the country, and far less, therefore, 
have they removed the grounds of complaint which 
set them in motioa We are unwilling to believe 
that this state of matters is the result of a selfish 
opposition to progress on the part of any branch of 
the profession. In other departments, as we have 
already remarked, the profession has shown no dis- 
inclination to improvements, even when these directly 
involved large pecuniary sacrifices; and it is not to 
be lightly assumed that the members of the Supreme 
Court are opposed to changes which the circum« 
stances of a country increasing in wealth so urgently 
require. It may be that a feeling of jealousy — which 
unquestionably exists in some quarters — ^has prevented 
the progress, or more correctly, the inception of 
reform. Where the contest rages between classes, 
there is little attention to the general good. Now, 
no doubt the distinction between counsel and agent, 
which is so scrupulously maintained, and by the one 
at least so zealously insisted on, is one, if not the 
very greatest cause of the delay and expense of which 
so just complaints are continually made. The remedy 
may begin at other parts, but the result will not be 
complete until this source of the evils is taken away. 
We are glad, therefore, to see that the writer of 
this pamphlet proposes to introduce the end of the 
wedge, by making it optional to employ an agent to 
plead before the Lords Ordinary. There will, of 
course, be ox)positiou to this^ not only because of its 
antagonism to the interests of the Bar, but because 
of the necessary result should it be found to work 
advantageously. We must expect to hear a good 
deal of the dignity of the Bench and the Bar, and 
the necessities of a Ingh standard of education, and 
so on, — with all these we do not quarrel, let them be 
maintained and guarded with the most anxious care; 
but it must be admitted that the Bench and the Bar 
do not absorb the whole legal knowledge of the 
country — and surely the dignity of neither would 
materially suffer because the one came into immediate 
contact with the other, and the other listened to one 
whose instructions had come direct from his client. 
There is no mysterious result enhancing the dignity 
of the judge and the advocate by the knowledge of 
the fact that the instructions of the client, whoso 
interests are at stake, have come not directly from 
hira, but through an agent, or perhaps two. The 
only person benefited by the process is the advocate, 
who is saved the trouble and responsibility of making 
preliminary inquiries and arrangements, and in 
the doing of his own work, for which he is hand- 
somely paid, receives the assistance of an agent, who 
is familiar both with the facts and law of the case. 

But the writer proposes many changes in the 
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constitution and procedure of the Court. After 
giving a slight sketch of the constitution of the Courts 
he makes the following practical suggestions : — 

L As regards the constitution of the Court, 

1. There should only be one Judge in each Inner 
Chamber of the Court,— certainly, and in any view, not 
more than three Judges. 

2. The judgments of Lords Ordinary, — ^whatever their 
iiumber,--should be final in all causes not exceeding in 
value £50. 

3. Agents should conduct the causes before Lords 
Ordinary, leaving it optional to employ Counsel. 

4. Two Lords Ordinary should sit in the Outer House 
for disposing of the business of the Bill Chamber, pre- 
paring records, issues, and granting diligences for re- 
covery of writings, axid for the trial of causes without 
Juries. 

These alterations are based upon the following con- 
siderations: — 

1. Every one attending the hearings of causes in the 
Liner Chamber must be struck wiw the amount of 
irrelevant discussion which occurs, less or more, in every 
case, — ^the time thereby consumed, — and the great ad- 
ditional waste of time occupied in separate speeches from 
four Judges. 

If there was only one Judge in each Inner Chamber, 
it would be imperative on the Crown to appoint those 
only who possess the confidence of the public and of the 
legal bodies, and not as heretofore, from political con- 
siaerations. 

The attention of the Judge would be given with far 
more care, and less distraction; and the judgments 
would rest on the undivided responsibility of the Judge 
pronouncing them. 

At all events, it seems impossible to justify the re- 
tention of four Judges in each Inner Chamber, or to 
object to the reduction of at least one of their number 
in each Chamber. 

In the one case, the country would be saved the 
unnecessary expense ef six, in the other of two, Judges. 

2. It is by no means expedient to extend the juris- 
diction of Sheriffs. The Sheri£b Principal, except in 
Edinburgh and Glasgow, are non-resident,— their oflice 
is almost a sinecure, and a reward, in every case, for 
political partizanship. In many instances they are in- 
efficient; in every instance unnecessary. By a recent 
Statute their numbers are liable to a partial reduction, 
but this leaves the objections to the ofiice untouched and 
substantially unredressed. 

The Lords Ordinary would do the work now done by 
Sherifib, far more efficiently, — ^and if the compulsory 
employment of Counsel was dispensed with, — at an 
expense not greater than is now incurred in the Sheriff 
Court causes. The judgments of the Lords Ordinary 
might with safety, and the greatest advantage to the 
country, be final in all causes of the value of £50. It 
would be mercy to litigants to enact such a provision. 

If the Judges were reduced, in conformity with the 
foregoing suggestions, their number would be in the one 
case 7, and in the other case 11, in place of 13 as now; 
which would secure a saving to the country of £18,000 
a-year in the former case, or £6000 a-year in the latter : 
besides a corresponding reduction in the clerks and other 
officers of the Court. The total saving would not be less 
than from £8,000 to £20,000 per annum. 

3. The reasons for dispensing with the services of 
Counsel in cases of small amount, and, indeed, in all 
cases where the Client and Solicitor are not inclined to 
resort to their services, are numerous and unanswerable. 
(1.) The Admiralty and Commissary Courts were 
abolished by the Lord- Advocate of the day, to give a 
pretext for raising the salaries of the Judges from £2000 
to £3000 a-year on the one hand, and to increase the 



business of the bar on the other. These Courts possessed 
supreme jurisdiction. The causes were conducted by 
Solicitors, without Counsel, and at one-tenth oS. the 
expense of the same causes as now conducted before the 
Court of Session, with the compulsory assistance of 
Comosel. (2.) The business of the Bill Chamber may 
be, and in many cases is now, conducted by Solicitors 
without Counsel. The causes there originating are of 
the highest importance, both in number and pecuniary 
amount. If Agents are entitled to conduct causes tAere,— 
can any good reason be stated why they should be ex- 
cluded and debarred from doing so, even in matters of 
the most pro forma description, before the other Lords 
Ordinary ? (3.) The whole causes in the Sheriff Courts 
are well conducted by Agents, without the aid of Counsel. 
These causes too are numerous and important. Besides^ 
the records in all cases of suspension and advocation 
coming before the Supreme Court on appeal from the 
Sheriff Courts, are prepared by Agents m the Sheriff 
Court. No valid reason therefore exists for excluding 
the Solicitors in the Supreme Courts from resuming 
functions which were only recently and unfairly wrested 
from them, for the aggrandisement of the Judges and 
Advocates, and which thev are as well qualified to dis- 
charge as any body of legal practitioners in the country. 

By the existing practice, motions, as well as debates, 
are often postponed two, three, and even as many as ten 
times, by the absence of one or other of the Counsel in 
the cause. The delay thus arising is incalculable, — the 
expense enormous. No well employed Counsel can be 
got to attend to either motions or debates before the 
Lord Ordinary after the meetings of the Inner Chambers 
at 11 A.H. daily; and as they practise indiscriminately 
before both Chambers, and before the four Lords 
Ordinary, who sit daily, it is impossible that Counsel 
can discharge their duties to their clients, as business is 
conducted at present. The business of the Court must 
continue to be impeded to a degree almost incalculable, 
and oppressive and unnecessary expense to be incurred, 
until the services of Counsel are, to a great extent, dis- 
pensed with, and Counsel are attached permanently to 
each Inner Chamber and each Lord Ordinary. 

It is impracticable, and indeed physically impossible, 
for Counsel to render efficient services before six separate 
tribunals sitting simultaneously; and it is a notorious 
fact, that according to the present practice, all well 
employed Counsel receive very large sums of money at 
an enormous loss to litigants, for which they never 
render, nor can possibly render any services whatever. 

The expense of employing Counsel to obtain a decree 
in absence amounts to about one-third of the entire 
expense of the suit, in which such decree passes as matter 
of course. 

The time of the Lords Ordinary is occupied for two or 
three hours every day they sit, in discussing motions, by 
far the greater number of which pass of consent, or pro 
forma, as matter of course. The Counsel, except in 
very rare cases, do not get fees for motions; and the 
Agents, who are perfectly qualified to make them, would 
receive no extra fees for doing the duty; and would be 
saved the great trouble and expense which they are put 
to at present, in gratuitously instructing Counsel. 

It is chiefly in reference to applications for diligence 
that discussion arises in the Motion Roll. These should 
be granted as matter of course. There is no necessity 
for withholding documente, where a case is sued or 
defended in bona fide. Where there is an absence of 
good faith on either side, the sooner the truth is arrived 
at the better for all honest litigants. 

The Legislature has of late years, on the instigation of 
the Faculty of Advocates, by repeated statutory enact- 
ments, abolished the ancient and prescriptive privileges 
of the Solicitors and Law Agents over all Scotland, by 
the suppression of the Admiralty and Commissary 
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Courts, in both of which the Agents in Edinborsh 
carried on a large and lucrative practice, -without l£e 
aid of Counsel, — and by the sweeping changes introduced 
bj the Conveyancing Statutes, which have cut down 
by more than one-half the most lucrative part of the 
business of Scotch Solicitors and Conveyancers. The 
argument of exclusive privilege cannot be listened to in 
the present state of society. The Solicitors have never 
attempted to plead their privileges against the interests 
of the public, by which their professional emoluments 
have been so extensively encroached upon ; and all they 
contend for now is, that, with a view to the public lenefity 
they should be allowed to resume the position which 
they previously so long enjoyed, of conducting certain 
suits and legal procedure without the aid of Counsel. 
What objection can fairly be urged to the proposal, that 
litigants should be saved the expense of being compelled 
to employ Counsel in obtaining judgment or decrees in 
absence, and in all pro forma petitions and motions? 
The Solicitors already conduct all such business in the 
Bill Chamber, which is presided over by one of the 
Judges. They did so in the Supreme Commissary and 
Admiralty Courts. Why should they be debarred from 
doing similar acts before all the other Judges of the 
Court of Session? In many cases now, the Solicitors 
prepare the records, although these are signed by the 
Counsel. In all the cases which come up for review from 
the County Courts, the Attorneys or Solicitors before 
these Courts prepare and sign the records; and it is upon 
these same records that the Court of Session gives judg- 
ment as a Court of Review. They constitute probably 
a third of all the causes before the Court. 

No doubt the Court has the power to open up these 
records on cause shown. But this is a power which 
applies to the record in every cause, in certain given 
circumstances. 

The Solicitors in the County Courts not only make all 
motions, but they plead all causes on the merits, without 
Counsel; and at every local bar, men are found thoroughly 
qualified for all these duties. 

The Solicitors in the House of Peers subscribe petitions 
and other incidental applications, — they make motions | 
before the Lord Chancellor, and discuss all questions 
arising before the Appeal Committees. Is tbero any 
good reason why the Solicitors in Scotland should be 
precluded from the like privileges? 

If the suggestions now made were adopted, the l&/iti- 
mate business of the bar would be increased, and divided 
amongst a much wider range of its members than under 
the present practice. 

We hail with satisfaction the commencement of 
what we hope may be an earnest effort to reform 
abuses so apparent — and that all the more because 
the beginning is from within. Reform can only be 
effected by the efforts of those who are familiar with 
the system; and unless, therefore, the profession 
generally gives its labour and its iutcrcst to the 
work, it will not, and cannot bo done. We only 
regret in this beginning to sec that feeling of jealousy 
of the Inferior Courts which is too general in the 
Metropolis. " It is by no mecins expedient to extend 
the jurisdiction of the Sheriff/' siiys this writer. 
The country thinks otherwise; and the increase of 
jurisdiction, both in kind and degree, by the legis- 
lation of late years, has only strengthened the con- 
viction that local Courts are of all Courts the most 
useful. The reason assigned by the writer iov his 
opinion is, that in many instances tho Shcrifis Prin- 



cipal are inefficient, and in evieiy instance unnecessary. 
The inefficiency of the Sheriff Principal may, or 
may not be, admitted; but we presume it is no part 
of the system. As to their being unnecessary, we 
will not admit this until we get a better substitute 
for the present right of appeal, than an appeal to the 
Court of Session. In another place it is admitted 
that " the whole causes in the Sheriff Courts are well 
conducted by Agents, without the aid of Counsel'* 
If a case is well conducted, it needs only that it be 
well decided, and the result is all that could be 
wished. Np complaint is made against the decisions 
in Sheriff Courts; and we ask, therefore, why this 
writer thinks it necessaiy, when he pleads for the 
much needed reform of his own Court, to seek to 
stem the progress of reform in the other judicial 
establishments of the country? 



MANDATE OR AGENCY. 
(Concluded from page 92.^ 



2. We now proceed to inquire what are the debts or 
claims to which liens properly attach? In general 
it has been stated that they att-ach only to cer- 
tain and liquid demands, and not to those which 
result only in damages, and cannot be ascertained 
otherwise than through the intervention of a jury. 
(Story's Com., sec. 3C4). But on this point Mr Bell 
has observed that retention is extended to debts as 
well as corporeal subjects — in this shape it is care- 
fully to be distinguished from compensation. Com- 
pensation is payment and extinction of mutual debts, 
whereas retention of a debt is nothing more than an 
implied security for performance — n power of suspen- 
sion or right to withhold payment or performance 
till satisfied of some counter demand. Compensa- 
tion, therefore, can be pleaded only where the debt, in 
extinction of which it is meant to be applied, is duo 
and liquid. Retention, on the other hand, may be 
pktided in security of debts future, cftntingent, or 
illiquid, (BdCs Principles, sec. 1411. Sec also 
Ertk,, B. 3, T, 4, sec. 20, et seq.) In the next place, 
the debt or demand for which the lien is asserted, 
must be due to tho party claiming it, in his own 
right, and not merely as <igent of a third person. 
It must also be a demand or debt due from the very 
person for whose benefit the party is acting, and not 
from a third person, although the goods may bo 
claimed through him. So the debt or demand, if 
claimed for a general bsdancc of accounts, must bo a 
balance arising from transactions of a similar uaturo 
with that upon which the particular lien arises. (See 
Slory^s Com., ut supra). 

3. How a lien or right of retention may be waived 
or lost. This may be cither (1) by parting with pos« 
session, or (2) by custom of trade, or (3) by cou^ 
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tract, or (4) by writing restricting the claim to per- 
sonal credit. A voluntary parting with the posses- 
sion of the goods will amount to a waiver or 
surrender of a lien : fur as it is a right founded upon 
possession, it must ordinarily cease when the pos- 
session ceases. Such undoubtedly is the general rule 
universally recognised as to possession. But there 
are certain cases which constitute exceptions to the 
application of the rule, and in which, from favour to 
commerce, and having reference to the apparent 
intention of the parties, the lien is preserved, although 
the possession of the property is parted with. Thus, 
for example, a factor, who, by lawful authority sells 
the goods of his principal and parts with the pos- 
session under the sale, is not deemed to lose his lien 
thereby, but it attaches to the proceeds of the sale, in 
the hands of the purchaser, and also to the securities 
therefor, in the hands of the factor, in lieu of the 
original property. Indeed a factor, as we have seen, 
is deemed for many purposes the owner of the pro- 
perty, especially when he has demands upon it for 
advances and debts. Cases of a similar kind may 
occur where there is an express agreement between 
the parties that the Hen shall not be lost by a 
transfer of the possession, for in all such cases the 
rule conventio vincU legem is applicable. Another 
exception arises where the possession has not been 
voluntarily parted with, but has been taken from the 
party by undue means. If he has quitted possession 
through fraud or mistake, the lien will subsist, for in 
such case it would be against the first principles of 
justice to allow the lien to be divested. Another 
exception is where the party parts with the possession 
tub modo only, as upon a pledge of his own lien 
for security. It has been stated, as a general rule, 
that the right does not revive on recovering posses- 
sion, if it have once effectually ceased; and there is 
no stopping in transitu to preserve a lien, that being 
a right only as between vendor and vendee, or those 
substantially in that relation. {BeWs Pi-in., sec. 1416). 
But in the case of a factor, the regaining of posses- 
sion by fair means, in the course of the factory, will 
restore the lien differently from the rule in the com- 
mon case of retention. This is a consequence of the 
broader right on which a factor's lien rests. 

4. We must now inquire in what manner a lien 
may be enforced and taken advantage of? In respect 
to the rights conferred upon a party by a lien, it may 
be stated that they are generally of a very limited 
nature. As a lien is ordinarily nothing more than a 
right of retaining the property, the party possessing 
it cannot sell or dispose of the property in order to 
satisfy his lien, unless with the consent of the owner, 
either express or implied from the nature and objects 
of the very transaction. Thns,for example, if goods are 
consigned to a factor for sale, and he makes advances 
upon them, he is of course invested with a right to 
sell them, and may, out of the proceeds, satisfy his 
lien, or use it by way of compensation. A factor may 
also transfer the lien, and on such transference raise 
money, the assignee having the same right to retain 
which his cedent had. And although when a factor 
sends goods to a consignee or sub-factor without 
giving notice of his representative character, such 
ponsignee or sub-factor will have an effectual right oi 



retention against the principal for money advanced on 
the goods, he can have no lien for his general balance 
against the primary factor beyond the amount of the 
primary factor's right to retain against his principal 
But except in a few and limited cases of this sort, 
the right of the holder of the lien seems to be con- 
fined to a mere right of retaining, which may be used 
as a defence to any action for the recovery of the 
property brought against him, or as a matter of title 
or special property to reclaim the property by action, 
if he has been unlawfully dispossessed of it. The 
owner has a perfect right, however, to dispose of the 
property, subject to the lien, as he may think proper, 
and the party to whom he conveys it will have a 
perfect title to it, upon discharging the lien. It may 
be added that a lien is the personal privilege of the 
party, and cannot be set up by any third person 
against the principal, either as a defence or as a 
ground of action. 

Having disposed of these general considerations in 
regard to liens, let us now inquire what liens belong 
to agents in general, and what belong to particular 
classes of agents. The former may be stated in a 
very few words, for in cases of agency there generally 
exists a particular right of lien in the agent for aU 
his commissions, expenditures, advances, and ser- 
vices, in and about the property or thing entrusted 
to his agency, whenever they were proper or necessary, 
or incident thereto. This is strictly true in all cases 
of mere private agency, unless there is some private 
agreement, express or implied, or some usage of trade 
which repels or excludes the lien. Factors and 
agents for the purchase of goods, have also a lien on 
the same goods for the disbursements made and 
liabilities incurred by them in respect to such pur- 
chase; and unless the usage of trade, or the parti- 
cular agreement or course of dealing between the 
parties affects the right, they are not bound to part 
with the possession of the goods, or to deliver them, 
or to ship them, subject to the absolute control and 
disposal of the principal, until they are reimbursed 
and secured for such advances and liabilities. Par- 
ticular liens, then, belong to aU classes of agents. 
Let us in the next place inquire to what classes of 
agents general liens appropriately appertain. 

(1.) Factors. — ^Much of the foreign trade of the 
country is carried on by means of factors, and is 
greatly promoted by the factor having a general lien 
entitling him, without insisting on payment or reten- 
tion for each individual transaction, to rely on a right 
of retention in the end for the general balance that 
may be due to him. It is now incontrovertibly esta- 
blished, both in England and in Scotland, as a matter 
of law derived from long usage, and admitted with- 
out proof, that factors have a general lien upon every 
portion of the goods of their principal in their posses- 
sion, and upon the price of such as are lawfully sold 
by them and the securities given therefor for the 
general balance of the accounts between them and 
their principals, as well as for the charges and dis- 
bursements arising upon those particular goods. 
(Stair, 1-18, 7; Ersk, 3, 4, 21; Bell Com. 114.) 
The general lien of a factor will attach, not only to 
goods which have actually come into the factor's pos- 
session in the lifetime of the principal^ but also to 
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goods which, at the death of the principal, are in 
transitu to the factor, and afterwards come into his 
hands, where he has advanced money or accepted bills 
on account of them, to the extent of such advances 
or acceptances, and the incidental charges of the con- 
signment. (2 Bell Com,, sec. 800.) This general 
lien, given to factors, has been established upon its 
manifest tendency to aid the interests of trade, and 
to promote confidence and a liberal spirit on the part 
of factors in respect to advances for their principals. 
With regard to the extent of the lien, it may be 
stated that it covers all salaries, commissions, advances 
of cash, engagements and guarantees which the prin- 
cipal is aware of* or has authorised. But it will not 
cover debts due previous to the factory, nor debts 
afterwards assigned to the factor by creditors of the 
principal, unless where he has, at the principalis 
desire, interposed to pay the debts. The power which 
a factor has now by statute in England, he has al- 
ways had at common law in Scotland. He may 
pledge as well as selL A factor sells either factorio 
nomine, or in his own name, without mention of the 
factory. And (1) in both cases he has lien over 
the price not to be defeated by the principal. (2), 
Where no balance is due to the factor for which a 
lien can be claimed, the principal has action for the 
price in preference to the factor's creditors. (3), 
When the factor has sold in his own name, conceal- 
ing the principal, the buyer may set off a debt due 
to him by the factor against the principal's demand 
for the price. 

(2.) Insurance Brokers. — ^This class of agents have 
now, by general usage, acquired a lien upon the poli- 
cies of insurance in their hands, procured by them for 
their principals, as also upon the money received by 
them upon such policies, not only for the amount of 
their commissions and the premiums for the parti- 
cular policies, but also for the balance of their general 
insurance account with their employers. But the 
lien does not extend to cover any balance due upon a 
business transaction foreign to that of effecting poli- 
cies of insurance, as the usage does not reach such a 
claim, although in many cases it may be made avail- 
able by way of compensation; and in cases of bank- 
ruptcy, by way of mutual debit and credit. (2 Bdl 
Com., sec 807, 812.) 

(3.) Bankers. — ^A banker is a money factor, and in 
all cases where he acts as agent, he has a right of re- 
tention extending over all unappropriated paper in 
his hands, belonging to customers, for security of his 
balance on the general account, but not including 
bills discounted or bills appropriated. The practice 
in Scotland is to endorse bills sent ta a banker; and 
(1), if taken to account, or credit be given, it is held 
a discount, and the bill belongs to the banker, and 
on his bankruptcy goes to his creditors; (2), if not 
taken to account or credit, but intended to be for re- 
covery as agent, the banker haa a lien for his balance, 
but on his bankruptcy his creditors have no right to 
take the bills as his. (2 Bell Com., 118.) 

(4.) Common Carriers. — ^They have a lien, not only 
for the freight and charges of carrying the particular 
goods, but sometimes, also, for the general balance 
of accounts due to them. Still, however, as has been 
veil obflerved, this general lien is so little favoured 



as a matter of public policy that, if disputed, it must 
be shown to exist in the particular case, either by a 
general usage, or by a special agreement, or by a par- 
ticular mode of dealing between the parties. 

(5.) Law Agents. — A law agent is entitled to re- 
tain the papers of his client, comprehending title- 
deeds, securities, documents of debt, and others which 
come lawfully into his possession in the course of his 
employment, until he shall receive satisfaction for 
the amount of his business or professional account. 
(Bi'sk., 3, 4, 21.) It does not cover the balance on 
the cash-account between the parties, nor advances of 
money even where the law agent is the natural 
channel of communication in the transaction, nor a 
yearly salary as agent. But an agent, employed to 
borrow money, has been found entitled to retain his 
client's title-deeds till the account of expenses paid 
by him to the lender's agent shall be repaid. (Inglis, 
23d June, 1825, 4 Sh., 113.) Comprehensive, how- 
ever, as the right of retention of title-deeds, securi- 
ties, and documents of debt is, there is a clear excep- 
tion of all papers which have been put into the agent's 
hands for a special purpose inconsistent with the 
claim of retention. {Chidiolm, 8th March, 1825, 3 
Sh., 630.) It confers no active right, but merely 
entitles the agent to retain the papers until either his 
account shall be paid, or a preference admitted in 
bankruptcy if his account be unexceptionable, or 
security found if his accounts be disputed. (Paul, 
2d Feb., 1826, 4 Sh., 420. Dobie, 19th May, 1831, 
9 Sh., 609.) The effect of this right against third 
parties is the most extraordinary of the consequences 
of the principle once admitted. And 1, Against per- 
sonal creditors, in bankruptcy this right is equally 
effectual, as against the client himself 2, Against 
singular successors and heritable creditors, an agent 
may retain the title-deeds of his client to the effect 
frequently of defeating their real security, and in this 
respect it may be doubted whether the right, admitted 
at first with great reluctance, has not been carried too 
far. 3, It has even been held effectual to an agent em- 
ployed by an apparent heir, three years in possession of 
the estate, but who afterwards renounced, against the 
heritable and personal creditors of the defunct. 4, 
It is not effectual by an agent of an heir of entail 
against a creditor of the entailer adjudging. (See BeWs 
Principles, sec. 1442, and authorities there cited.) It 
has been much questioned whether the agent is bound 
to allow inspection of the deeds or entitled absolutely 
to withhold them. The rules as laid down seem to 
be these: — (1.) That a third party is entitled to have 
the retained deeds exhibited in evidence of a fact, or 
in support of a right adverse to the client, but not to 
have them produced to be used as a title in any right 
derived from the client. {DalrympU, 1 8th July, 1 7 7 1 ; 
Elck UypoUiec, 17.) (2.) That the client himself is 
not entitled to have them produced, even in m/xium 
probationis. (J^w%, 23d Jan., 1773, M. 6250.) (3.) 
That although creditors, and others deriving right 
through the client, cannot insist on having possession 
of title-deeds which the client himself cannot insist 
for, a substitute' heir of entail is not precluded from 
inspection of the title-deeds by the right of re- 
tention pleadable against the heir in possession. 
(Murray, 2d Dec., 1829, 8 Sh, 161.) The age&t'« 
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right of retention expires, like other liens, with the 
loss of possession, and it may also be waived, bat this 
most be done expressly, and is not to be presamed. 

It may be here remarked that the mere fact of an 
agent having a lien upon the property confided to him, 
either for his commissions, advances, disbursements, 
or expenses upon that property, or for his general 
balance of accounts, does not limit the right of the 
agent to that mere fund, but the principal is still liable 
to him personally in an action for the amount of the 
same claims. For, by the general rule of law, an 
agent in such cases trusts both to the funds and to 
the person of his principal. 

We may close this branch of our subject by a brief 
consideration of the rights and liabilities of sub-agents 
in regard to their immediate employers, and also in 
regard to the superior or real principal It may be 
generally stated that, where agents employ sub-agents 
in the business of the agency, the latter are clothed 
with precisely the same rights, and incur precisely 
the same obligations, and are bound to the same 
duties in regard to their immediate employers as if 
they were the sole and real principals. This is the 
general rule. (^Ersk, 3, 3, 49.) But it is, of course, 
liable to exceptions. In regard to the real principal 
the general rule of law is, that if an agent employs a 
sub-agent to do the whole or any part of the business 
of his agency without the knowledge or consent of 
the principal, express or implied, the latter will not 
be entitled to claim from the principal any compen- 
sation for commissions or advances in the course of 
his sub-agency. But his sole remedy therefor is 
against his immediate employer, and his sole respon- 
sibility is also to him. But where, by the usage of 
trade or the express or implied agreement of the 
parties, a sub-agent is to be employed, there a privity 
is deemed to exist between the principal and the sub- 
agent ; and the latter may, under such circumstances, 
maintain his claim for compensation both against the 
principal and the immediate employer, unless exclusive 
credit is given to one of them, and if it is, then the 
remedy is limited to that party. In regard to the 
lien of sub-agents it may be stated that, if no privity 
exist between the principal and the sub-agent, no lien 
can be acquired by the latter against the former, 
unless so far as he may claim by way of substitution 
the lien of his immediate employer. But wherever 
such a privity does exist the sub-agent will incur a 
direct and immediate responsibility to the principal, 
and not merely to the agent who employs him. He 
will also have a reciprocal personal claim against the 
principal, and will be clothed with a lieu against him 
to the extent of the services performed and advances 
and disbursements properly mode by him on account 
of his sub-agency. A sub-agent, who is employed by 
an agent to perform a particular act of agency, with- 
out the privity or consent of the principal, may also 
acquire a lien upon the property thus coming into his 
possession, against the principal, for his commission, 
advances and liabilities thereon if the principal adopts 
his acts, or seeks to avail himself of the property or 
proceeds acquired in the usual course of such sub- 
agency. But a sub-agent has no general lien upon 
the property of the principal on account of any 
balance due to him from the immediate agent^ when 



he knows, or has good reason to believe, that the 
latter is acting for another person at the time of his 
sub-agency. At the same time, however, he will be 
at liberty to avail himself of his general lien against 
the principal to the extent of the lien, particular or 
general, which the agent himself has at the same time 
against the principal by way of substitution to the 
rights of the agent, if the acts of the latter are not 
fraudulent In many cases, however, a sub-agent, 
who acts without any knowledge or reason to believe 
that the party employing him is acting as an agent 
for another, will require a rightful lien for his general 
balance. Thus, if a factor should sell the goods of 
his principal in his own name, without any notice 
to the purchaser that the goods were not his own, 
the purchaser would be entitled to set off a debt 
due to him from the factor against the price of the 
goods. The ground of this doctrine undoubtedly is, 
that where any person holds himself out as a princi- 
pal, with the consent of the owner, third persons who 
dead with him honafde are entitled to adl the rights 
which they would have if he were the real principal. 
(For farther information on this important subject of 
lien or retention, reference may be made to SUny's 
Comrnentariesy sec. 351-390; Erskine's InstUtOes; 
Morels I^otes on Stair, p. 131 ; 2 Bell's Commentaries; 
BelCs Principles, sec. 1410-1454; 2 KenCs Com,, p. 
633-641; Lloyd's Foley, p. 127-151.) 

CHAPTER X. 
THB TERMINATION OP AOENOT. 

The authority of the agent may terminate in vari- 
ous ways : — 

(1.) By the revocation by the principal A mandate 
or power of attorney is, in general, from its very na- 
ture, revocable at the pleasure of the granter. This 
revocation may be effected not only expressly, but 
also tacitly or by implication, as when the prin- 
cipal by his posterior nomination of a second manda- 
tory to do the same act, virtually revokes the power 
conferred on the first, {WaJUcer, 13th Dea, 1837, 16 
Sb., 217.) Even where a commission has been 
granted for a certain or extended period, as for the 
factor's life, it may still be recalled upon just grounds, 
as gross incompetency, (Hetherington, 14th July, 1714; 
Jifor. 4047.) But in order that such a revocation 
may receive effect, it is requisite, (1) that notice 
thereof be communicated to the agent, and all acts 
lawfully done by him in virtue of his powers, prior 
to the receipt of such notice, are binding upon the 
principal. This salutary doctrine, it may be observed, 
was recognised by the Roman law. (Z>(^., 17, 1, 15; 
PoUuer Traite des Oblig., N. 80.) And the agent can 
conclude a transaction which was not entire but 
partly executed under the power when the notice of 
the revocation was received, and bind the principal 
by those acts which were required to consummate 
the business. {Bortlvwick,l>QQ,, 1676; 3 Br. Sup., 115.) 
The principal may, without doubt, be compelled to 
act in such a case and indemnify the agent, (jErsk., 3, 
10-40; Story on Ag,, 489,) though, as Chancellor 
Kent has observed, it seems difficult to sustain the 
act of the agent after his power has been revoked, for 
he becomes a stranger after the revocation is duly 
announced, (2 KewSt Com., 643); (2) that in mer- 
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cantile commissions, where the fiictor is invested with 
a diaracter which gives him credit with the public, 
the recall of his authority must be duly notified to 
third parties, if the constituent would relieve himself 
of liability for his subsequent actings. But to es- 
tablish such publication as will be deemed sufficient 
for the attainment of his object may often be attended 
with some degree of difficulty. Perhaps the analogy 
of the publication necessary on the dissolution of 
partnership might be advantageously followed, viz., 
special notice by circular letters to the customers, and 
advertisement to the world at large. 

(2.) By the death of either party. Mandates 
(according to Mr Ertkine, 3, 3, 40,) expire by the 
death of the mandant, both because it is presumed 
that the commission was accepted from a personal 
regard to him, and because the will of the mandant, 
which alone supports the commission, ceases neces- 
sarDy upon his death ; and they expire also by the 
death of the mandatory, because the commission was 
given from the mandant's special confidence in him. 
A factor's power, therefore, ceases by the death of his 
principal, or, if there be several constituents, by the 
death of any one of them, when the power of the 
whole is dissolved by the death of one, as in the case 
of tutors-dative, (Stewart, 29th Feb., 1832; Hevd., 
7th April, 1834; 7 TT. d& S., 211.) But the factor 
is entitled to act till he receive authoritative intelli- 
gence of his constituent's death, and his acts are 
binding till then. Thus a factor, for one in the 
West Indies, was held entitled to act (and his acts 
were accordingly sustained) until he received authen- 
tic information of the death of his principal, (Campbell, 
7th Dec, 1826, 5 Sh., 86; Jfd., Ist May, 1829; 3 
W. & S., 289.) By the civil law this was a settled 
doctrine, and it has been followed in the laws of those 
countries which have adopted it (Dig. 17, 1, 26; 
Potkier Traiie des Ohlig,, N. 81 ; Emerigon Traite des 
Ass. torn II., p. 120; 1 Bell Com., 488; 2 Kent's 
Com., 645.) But this equitable principle does not 
prevail in the English law, which holds that the 
death of the principal is an instantaneous and ab- 
solute revocation of the authority of the agent, unless 
the power be coupled with an interest. According 
to the civil law, if the agent had entered upon the 
execution of his commission in his lifetime, and left 
it partially executed, but incomplete, at his death, his 
legal representatives would be bound to go on and 
complete it, (Dig. 17, 1, 14.) Fothier has adopted 
this principle as just and reasonable, (Traiie de 
Mandat, N. 101,) and though, perhaps, it would not 
be admitted in our law without some qualification, it 
has been laid down by our institutional writers, and 
particularly by Mr Erskine, that " if the mandatory 
''should die after having begun a course of management 
" which required to be carried on wWiorU delay, his 
" heir may execute what was left unfinished by his 
<< ancestor," (Ersk., 3, 3, 41.) Mr Kent, in alluding 
to the principle as recognised by the civil law, 4akes 
occasion to remark that, by the American law, the 
representatives of the agent would not be so bound, 
unless the business be in such a* situation that it 
cannot be performed without their intenrention, (2 
KenCs Com., 643.) In like manner, if part of the 
commission had been executed before the piiucipal*s 



death, by which the management would suffer if the 
whole wepe not to be carried into immediate execu- 
tion, the powers given by the mandate are not 
accounted to have expired, and the agent not only 
may but ought to eontinue his management, (Ersk., 
ut supra.) And where there are two or more agents 
the agency falls by the death of any one of them, if 
no quorum be fixed or power be not ^ven to each, 
for where this is not done they are considered as joint 
agents, and all must act. 

(3.) By the agent's renuncioHen. An agent's power 
may terminate by his renunciation of his authority, if 
not made re infecta. Care must be taken to give his 
employer due and timeous notice, otherwise he will 
beheld responsible for all damage occasioned by a 
precipitate relinquishment of the office. And it has 
been laid down, that a mandatory who shall renounce 
dolose at a critical time, which must be attended with 
loss to the mandant, is also liable in damagea 
{Ersk. 3, 3, 40.) 

(4.) By the bankruptcy of the principal. The con- 
stituent's bankruptcy extinguishes the agency — ^it is 
held a revocation of such powers, as of iJl delegated 
authority by which the principal may be bound or his 
property altered — and bankruptcy is notorioua But 
where a factor holds a power to sell, and has made 
advances on the consignment on goods in his hands, 
the bankruptcy of the principal will not operate as a 
recall of the mandate. The factor is still entitled to 
sell for his indemnification. (Broughton, 17th Dec., 
1814, F.C.) 

(5.) Effect of the principal's insanity. Insanity is 
not an implied termination to a mandate. There 
is no existing will to recall the previous appoint- 
ment, nor is the fact generally notorious. The ques- 
tion as to the effect of insanity in this matter was very 
anxiously discussed by the Supreme Court in the case 
of Pollock, 10th Dec, 1811, F.C, and the grounds on 
which it was disposed of, were that insanity, con- 
sidered as terminating the agent's authority, is to be 
distinguished from death by the want of notoriety — 
that a credit once raised with the trading world^^ 
subsists to bind the granter till recalled by some 
public act or individual notice — and that a general 
delegation which continues to bo relied on by the 
public, is in general to be held as binding the prin- 
cipal — leaving particular cases to be distinguished by 
special circumstances. The case above cited, in 
which this interesting question was determined, was 
compromised after the first judgment. The opinions 
of the Judges, as reported, are very elaborate, and 
well worthy of careful perusal, not being confined to 
the narrow state of the question, but extending to a 
large and comprehensive discussion of the general 
question as to the effect of insanity on the agent's 
powers. As regards parties ignorant of the insanity, 
then, it may be safely laid down that their bona fide 
contractions with the factor are binding on the princi- 
pal. In a recent case it was ruled that the insanity of 
a principal, more especially of short duration, does 
not operate as a recall of the authority of an agent. 
(Wink V. Mortimer, 8th Mar., 1849, 11 D. 995.) 

(6.) Expiry of limited mandates. Limited man- 
dates for doing a special act expire by performance of 
the act, or by death, or revocation, and are not like 




THE SCOTTISH LAW JOURNAL. 



[August, 185d. 



general powers, capable of extension bj mere infer- 
ence and honajida. 

On the subject of the termination qf agency, refer- 
ence may be made to Stores Com.; Stmr't InstUuiions; 
Ertk. Inst,, S, S, sec. 40-42, BelTa Principles, sea 
228; 2 Kents dm,, 643-645, 1 JBeU Cam., 488-490. 

In conclusion, it may nob be improper to remark 
that, on a careful examination of the various systems 
of jurisprudence adopted by different countries, we 
find a wonderful unanimity and concurrence on the 
subject which we have been discussing in all its 
leading principles, because they are founded on what 
is universally recognised as true and just. Indeed, 
this has been rendered sufficiently manifest in the 
present series of papers; and the reason of so marked 
an agreement is to be found in the circumstance that 
the law of mandate or agency forms an important 
branch of that body of rules known by the name of 
"mercantile law,** in which men of different nations, 
linked together by mutual interests, have received the 
lessons of a common brotherhood. 

asasags . . , . ; j ■■■.■■  

TiucATiSK ON Judicial Factors, Curators Bonis, 
AND Managers of Burghs. By G. H. Thoms, 
Esq., Advocate. Edinburgh: Bell & Bradfute. 

This treatise bears evidence of having been carefully 
prepared, and promises to be exceedingly useful to the 
profession. The arrangement is good, and the cases are 
Drought down till withm a very recent date. The author 
treats, (1.) Of the nature of office and circumstances in 
which factors are appointed. (2.) The parties to factorial 
appointments. (3.) Powers, duties, and liabilities of 
factors. (4.) Cautioners and Attestors; and (5 ) Pro- 
cedure; to which is added a variety of forms. Under 
the 8d division, (page 145) the following remarks occur 
in reference to the effect and meaning of the 21st section 
of the Titles to Land (Scotland) Act, 1858:— 

In »*The Titles to Land (Scotland) Act, 1858," 21 
and 22 Yict., c. 76, a clause has been introduced, with 
the view of simplifying the mode of completing a title by 
a judicial factor or other judicial manager^ which at first 
sight seems to subvert the principles which have been 
laid down as to the relation of the judicial guardian to 
the property under his management. The clause is 
section 21st, and is as follows: — *^ Where a judicial 
factor or other judicial manager shall applv by petition 
for authority to complete a title to any fancU forming 
part of the estate under his management, and where the 
petition shall specify the lands to which such title is to 
be completed, the warrant granted for completing such 
title shall also specify the lands to which such title is to 
be completed, and such warrant shall have the legal 
operation and effect of a disposition of the lands in 
favour of such judicial factor or manager from the party 
whose estate is under judicial manat^ement, to be holden 
in the same manner as such party held or might have 
held the same, except in the case where the subjects con- 
tained in such warrant shall be heritable securities, in 
which case such judicial factor or manager, on recording 
such warrant in the ."appropriate Register of Sasines, shall 
be in the same position as if such party had granted in 
his favour an assignation of such heritable securities, and 
as if such assignation had been recorded in the appro- 
priate Register of Siisines at the date of recording such 
warrant." 

The first question that suggests itself on a perusal, and 
with special reference to the words ** judicial factor, or 
other judicial manager," is one which the omission of the 
four last wortls would have obviated; and the only case, 
for wViiVii we shall see that they do provide, is one in 



which a title has never as yet been made up by the 
judicial officer. The question is, — Are applications for 
power to complete titles under the Act restricted to those 
cases where a title could, previous to its passing, be taken 
in favour of the factor, or are all judicial managers to be 
entitled now to make up titles to the subjects on which 
they are appointed in their own names? Were the 
answer to be returned, that the clause is to be taken in 
its widest sense, it would, by implication, involve a very 
material change on the principles of feudal conveyancing, 
as hitherto applied to estates under judicial manaprement. 
Until the passing of the Act, titles were made up in every 
case, except that of judicial factor, in the names and 
persons of the wards, to whom the Court's officer stood 
merely in the relation of guardian. Now, no intention 
is announced of effecting the repeal of previous practice, 
and this would have b^n necessary to clear the way for 
such an important alteration. But why are the words 
«^or other judidal manager'* used? The judicial mana- 
gers of burghs may require to complete a title in their 
persons; and to provide for this case it is quite con- 
ceivable that the provision was made, although such 
officers have never yet had to do so. This construction 
is the only one which admits of the words being retained 
as having any signification, at the same time that it 
enables us to say, with the more probability, that under 
them it was not intended to include factors loco tutoria 
and dbsentis and curators bonis, and, by implication, to 
effect the important change in practice to which it has 
been thought that they inevitably lead. 

This construction is not necessarily affected by the 
subsequent enactment, that the warrant to be granted 
by the Court on the officer's application is to *' have the 
legal operation and effect of a disposition of the lands in 
favour of such judicial factor or manager /rom the party 
whose estate is under judicial management.'* Doubtless, 
there is here room for contending that this only enables 
the officer to make up a title in his own person where he 
has a ward; but then this is the very case in which no 
title in his own person is necessary. And as a judicial 
factor — on a trust-estate, for instance, where all the 
trustees have died after infeftment, or where the trust* 
estate has been sequestrated and the management of the 
trustees thereby suspended-^cannot obtain any title from 
the party whose estate he is managing (i.e., the truster) 
because there is no title in his person, a literal interpreta- 
tion of this enactment would render the clause nugatory. 

The result, however, is obviated if the words **£rom 
the party whose estate," which create all the difficulty, 
and seem to point to an existing ward, are held to refer 
to the party m whose person the fee of the lands is vested, 
or, if the trustee be dead, in whose hereditas jacens they 
still are, and whose estate, as regards the feudal title, is 
hence under judicial management. He it was alone who 
could have disponed them before the Act came into 
operation ; and therefore, if the effect of the warrant is 
to be that of a disposition to enable the factor to hold 
the lands in the same manner as such party held or 
might have held the same, it seems reasonable to con- 
clude that to him the ambiguous words of the Statute 
really point. 

This construction is further warranted by the con- 
cluding words of the clause, in reference to the completion 
of a title to heritable securities which form part of the 
estate under judicial management. In this case the 
judicial factor or manager, on recording the warrant 
(which is the technical word employed along with the 
word "act," to denote an interlocutor on a summary 
petition — thus, "act and warrant" — which has been 
omitted) i:i the appropriate Register of Sasines, "shall 
be in the tame position as if such party had granted in 
his favour an assignation of such heritable securities, and 
as if such assignation had been recorded in the appro- 
priate register of Sasines at the date of recon^g such 
warrant." The words "such party" refer, again, to 
*^ the party whose estate is under judicial management." 
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SHERIFF COURT RECORD. 



GLASGOW, SEPTEMBER, 1859. 



NON-RESIDENT SHERIFFS. 



AuoKO those who took an active part in the discus- 
aion which preceded the Sheriff Court Act of 1853, 
there were some who maintained that the abolition of 
the office of Sheriff as distinguished from that of 
Sheriff-Substitute, was necessary to the usefulness of 
our County Courts. The office soon found a host 
of defendera Apart from the merits of the question, 
the proposal vitally affected the interests of a powerful 
and influential body, whose members are always 
willing and able to defend its privileges. In the heat 
of the contest hard things were said against the 
system of double Sheriffships; and, on the other 
hand, some absurd reasons were advanced for its 
continuance. Of the latter, one of the chief was the 
fact that the Sheri& resided in Edinburgh. This, 
it was said, secured independence and freedom from 
local prejudices; and besides, as they were thus at 
the fountain-head of law, and mingling daily vdth 
their brethren of the bar, it was said that greater 
confidence must be felt in their decisions. The safety 
of the office was secured by weightier reasons than 
these. 

Now, that we have had six years' experience 
of the Act, and the beneficial changes which it has 
wrought have been seen and appreciated, attention 
seems of new to be turned to the machinery of our 
local Courts. One, if not the chief subject of atten- 
tion, is the Court of Appeal. Notwithstanding the 
opinion expressed in the pamphlet noticed in our last^ 



that the Sheriffi are in many instances inefficient, and 
the right of appeal from the Substitute to the Sheriff 
Principal in most eases unnecessaiy, by &r the 
greater majority, both of the profession and the 
general community, prefer having an Appeal Court 
as a part of the constitution of the County Courts, 
and would, were such a Court properly constituted, 
and regulated, as it easily might be, rather dispense 
with the miierabile remedium of an advocation, in cases 
at least under £100, than with such a right of appeal 
It is quite dear, however, that some change must be 
wrought upon the present system. 

The delay attendant upon the exercise of the 
right of appeal must be diminished. In acme 
counties the Sheriff Gerk retains a process after 
an appeal has been marked, and a petition in 
support of it lodged, until he has a number suffi- 
cient to fill a bag or box for transmission to the 
Sheriff who generally resides in Edinburgh. Three or 
four weeks are consumed in this way. A month 
passes, and sometimes two, when at length the box 
is returned, and the agents note, ''the Sheriff appoints 
the petition to be answered within fourteen days." 
With such an excellent example of promptitude and 
punctuality, the agent for the respondent takes a 
month to lodge the answers, and again the Sheriff 
Clerk takes charge of the papers till it i9 convenient to 
despatch the box. The box is perhaps not so easily 
exhausted this time, and the suitors have to exerdse 
their patience for a more lengthened period. There is 
just cause of complaint in all this. The process should 
be transmitted at once to the Sheriff and while a few 
days might suffice for the consideration of the most 
complicated case, it is known to every member of the 
profession that by far the greater number of cases are 
of the simplest and most ordinary kind, upon which a 
lawyer of experience may make up his mind in an 
hour or twa The chief reason of the delay appears 
to be the non-residence of the judge — ^the very thing 
that was so much relied upon by some of the de- 
fenders of the office seems to be its worst feature. 
The delay in transmitting the papers would be saved 
were the judge to hear and determine all cases at 
short intervals in his own county; and were he 
subject to " local prejudices" in favour of a speedy 
termination of law-suits, he might find it necessary to 
use greater expedition in getting through his cases. 
Of the Sheriffs resident in Ediobui^gh there are some 
who have a large practice at the bar, to which the 
discharge of the duties of Sheriff must, to some 
extent, be postponed at least while the session lasts. 
Others, again, have little or no practice, and to them 
the office of Sheriff is little else than a dignified 
repose — a competency, little to do, and metropolitan 
society. Is it strange that in some cases there is a 
good deal of unnecessaiy delay) 
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Althougli the evil would to some extent be lessened 
were the Sheriff Clerk compelled to transmit the 
papers to the Sheriff at once, and were the lodgement 
of a petition to be equivalent to an order on the other 
party to answer it, yet one great cause of delay would 
remun. Advocates in large practice, or advocates in 
none, obtain the office. The former cannot be ex- 
pected to give up a lucrative practice for a compara- 
tively small salary, and, as regards the latter, it is 
charitable only to say, that want of success at the bar 
is a somewhat novel recommendation for a judge. 
Were it sought to cure the evil simply by compelling 
the Sheriff to reside in their respective counties, the 
attempt would fail, because apart from every other 
reason there is no sufficient pecuniary remuneration 
offered to secure the services of men of first-rate 
ability. The true cure lies in an entire reconstruction 
of the Court of Appeal Following out the views 
expressed in a previous paper, and those to some 
extent already adopted by the Legislature, several of 
the counties which separately do not furnish sufficient 
business to occupy the time of an Appeal Court, 
might be united, and the Sherifi^-Substitute could 
sit in Appeal Courts, or if it were thought necessary 
to have one judge at least in the position of Sheriff 
Principal, one with a sufficient salary might be ap- 
pointed for each combination of counties. The salary 
of such a judge should be sufficient to secure the 
services of an eminent lawyer, and the office itself 
should, like some of the non-resident Sheriflbhips at 
present, not only be no bar to further preferment, 
but a stepping-stone to higher jadicLil honours. To 
such proposals as these we may expect opposition 
both from those who have received, and those who 
expect to receive, profit from the present system. 
But notwithstanding this, if the country becomes 
satisfied that the usefulness of the County Courts 
requires some such alteration for its continuance 
and extension, class interest and class prejudice 
must yield to public good. 



STIPENDIARY MAGISTRATE FOR 
GLASGOW. 



How long is the community of Glasgow, the " Second 
City of the Empire," as its citizens sometimes boast- 
ingly call it, to groan under the incubus of a system 
of untrained, unpaid, and irresponsible judges? The 
change from such a system to that of a stipendiary 
magistrate, or magistrates, is on all hands admitted 
to be merely a question of time; and, such being the 
case, we believe we give expression to the undivided 
opinion of the legal profession, when we say, Tlie 
iooner Hve change is accomplislied die better, 

YHiatevcr benefits may have attended the Burgh 



Reform Acts — and that these have, in many respects, 
been important, we cannot for a moment doubt — ^it 
seems to be quite an ascertained fact that, incidentally 
or otherwise, the status and character of the magis- 
tracy of Glasgow have not been improved, but rather 
the reverse. Year after year, it has been found, that 
citizens, whose social position, or personal character 
and acquirements, woidd have conferred dignity upon 
the magisterial office, and whose presence and in- 
fluence would have tended, powerfully, to elevate and 
refine the genera] tone of the Municipal Council, have 
given place to men of smaller stature, socially and 
intellectually, until the enemies of popular institutions 
are able, with considerable appearance of truths to 
taunt reformers upon the deteriorated condition of 
our municipal parliament, and to say with Hamlet^ 

" Look here, upon tluB picture, and upon this ! " 

When the reason for such a change is inquired 
into, one cause is assigned with almost perfect unani- 
mity, which, however it may have been coinci- 
dent with municipal reform, is not necessarily con- 
nected with it We refer to the alleged facts^ that 
men of higher social position naturally shrink from 
the drudgery attendant upon the judicial fimctions of 
the magistracy, in a community which has now be- 
come of such vast extent; while those of cultivated 
minds and refined habits, as naturally refuse to act 
the part of judicial puppets, set upon a bench, to be 
worked, it may be by a junior Town Clerk, or even 
by some inferior official When the remedy is asked 
for, the almost unanimous answer is, that this must 
be found in the appointment of a stipendiary judge, 
or judges, who shall preside in the various Courts, 
where the magistrates are at present compelled to 
occupy such an irksome and anomalous position. 

When the appointment and emoluments of Town 
Clerks become the subject of discussion and arrange- 
ment, and their duties, as assessors, in the Magi- 
strate Courts, are referred to as an element to be 
considered and dealt with, all parties at once admit, 
and proceed to act upon the admission, that the system 
is effete and cannot lisat — that the change to a new 
system is merely a matter of time, and that therefore 
this particular element need scarcely affect any pro- 
posed arrangement. We have reason to believe that 
Magistrates, Councillors, and Town Clerks will at 
once recognise the truth of this representation. While 
the civil business, in the Burgh and Water Bailie 
Courts, was important in its nature, and the criminal 
business limited in extent; and, while the magistrates 
could command the assistance of such a man as the 
late Mr Reddie, to act as assessor, the present system 
might possess a certain, kind of dignity, and be en- 
durable to those who were called upon to work it out 
But now, since the whole features of the caso are so 
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different, that syBtem becomes not merely burdeh- 
Bome and inefficient^ but actnally ridiouloiuL Of all 
thifl^ the Magistrates and Council must have been 
perfectly satisfied, and they must evidently have been 
looking forward to a very speedy change, when they 
lately proceeded to ^ the salary of a Town Clerk 
and assessor at the sum of £700 per annum. Such 
a salary might perhaps be adequate for a person per- 
forming the comparatiTely mechanical duties attach- 
ing to the office otherwise, but was altogether insuffi- 
cient for one who was expected to combine with the 
business, habits necessary for the proper office of 
clerk, the acquirements and status essential to the 
satisfactory performance of judicial functions. 

'VTithout meaning any reflection upon the present 
magistrates or assessors, it is matter of notoriety that 
their judicial proceedings and decisions have entirely 
forfeited public sympathy and confidence; and that, 
every now and then, some erroneous, ill-considered, 
or ludicrous proceeding is turning up in the Burgh 
Courts, to excite public animadversion or ridicule. 
When a tender child, of respectable parents, like 
Thomas Cray, is taken from bed in his father's 
house; carried straight to the Police Office; tried (if 
such a proceeding could be called a trial) in absence of 
any legal assistance, or even his father^s countenance, 
for alleged participation in a petty theft; sent direct 
to prison, and there subjected to the lash — ^public 
indignation is universally excited. And when the 
whole proceedings are found, upon inquiry, to have 
been irregular and illegal — in fact, blundered from 
beginning to end; when the magistrate excuses him- 
self by saying he was in the hands of the assessor; 
when the assessor excuses himself by saying he had 
occasion to be absent, and had sent a friend to supply 
his place; and when the whole affiiir ends by the osten- 
sible dispensers of justice, and protectors of the public, 
being compelled to. pay a sum of mon^ for these 
violent, illegal, and irregular proceedings, indignation 
gives place to a feeling of astonishment, that such a 
state of things should be tolerated in a community 
claiming to be civilised and enlightened. And here, 
again, when a remedy is asked for, the universal 
answer is, let the whole fabric be swept away, and 
replaced by a Stipendiary Magistrate, educated and 
trained for the judicial office, responsible, morally 
and legally, for the performance of his duties, and 
having no scape-goats upon whose heads he may lay 
his official sins or shortcomings. 

Let us take one other illustration. A few years 
ago, an Act of Parliament was obtained, with the 
view of correcting the crying evils arising from 
drinking. The machinery provided was to consist 
of prosecutions at the instance of "Informers," for 
payment of penalties, to be divided between these 
prosecutors and public charities. In their anxiety to 



render this Act effective, the Magistrates of Glasgow 
(acting, of course, under the advice of their assessors) 
proceeded to establish a system by which, througih an 
officer (the Fiscal) of their own appointment, they 
literally became proaecuton in their own dntrta, pro- 
nouncing sentences in their own favour, and thereby 
recovering penalties which, in place of being dii< 
posed of in terms of the Statute, were paid into a 
fund, amounting to hundreds of pounds annually, 
and belonging to the Magistrates themselves, in the 
sense of being subject to their patronage and dis- 
posal, as a municipal body, and not in the character 
of judges. As the natural consequence of such an 
arrangement, the police force, constituted and paid 
for by the citizens, for other purposes altogether, 
was transformed into an engine for the object of 
working out the system — ^was literally converted 
into a huge drag-net for the purpose of catching 
the fish, in the shape of o£Eenders against the Act, 
and bringing them into Court. Then followed the 
system of espionage, the demoralisation of the police 
force, collision with the Superior Courts, and the 
virtual repeal of the Forbes M'Kenzie Act, with all 
which our readers are &miliar. 

When a Qovemment Commission is issued to 
inquire into the working of this Act, the same 
demand for a change of system, and the appointment 
of a Stipendiary Magistrate, is heard from every 
quarter. Whether such a Magistrate would be the 
proper person to deal with the matter of granting 
licenses, may be questioned; but, that he is the proper 
person to deal with the matter of deciding upon 
offences, and inflicting penalties, there can be no 
doubt whatever. We do not mean to impute any- 
thing like improper motives to the Magistrates, their 
assessors, and other officials. We are willing to 
believe that all and sundry have been acting in good 
fSsith; but they Were placed in a false position; and it is 
quite certain that, had the administration of the 
Statute referred to been in the hands of an inde- 
pendent official, removed from the various influences 
which tended to obscure and warp the judgment of 
the Magistrates and Council, the monstrous results 
that have been briefly glanced at would never have 
occurred. 

The fact is, that as society has advanced, and 
men's views regarding such mattero have been ma- 
tured, it has become evident, to every person who 
chooses to think on the subject, that the very con- 
ception of a Court, consisting of an uneducated, (in a 
judicial sense,) untrained, and unpaid Judge, who 
is to be guided by an assessor, supposed to be 
superior in acquirements and experience, but in- 
ferior in dignity and position, and who is paid by 
means of fees upon the procedure, taken either from 
litigants or the public, is altogether Kad fundamentally 
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viciouB. Poor human nature is onfortnnately so frail 
that, when placed in a position of authority and 
responsibility, it requires ^very possible motiye, guide, 
and check, to keep it in the right course. One 
placed in the position of a judge over his fellows, 
with power to dispose of their rights and interests, 
ciyil and criminal, should not only be, in point of 
fact, pure, but like Csesar's wife, "above suspicion." 
He ought to be thoroughly educated and trained for 
his important duties; he should be made to feel that 
the responsibility for their proper performance rests 
solely upon himself; and he should have no interest or 
motive that may obscure or bias his judgment. 

In the Magistrates* Courts, and indeed all Courts 
similarly constituted, these conditions are positively 
reversed. The person acting as judge is merely nomi- 
nally so. He is without judicial education and train- 
ing. Acting gratuitously, and having a clerk or 
assessor to fall back upon, he feels, comparatively, no 
sense of responsibility — ^he has neither position nor 
reputation, as a judge, to maintain or to forfeit. The 
Clerk or assessor, on the other hand, is a subordinate 
personage. He may be liable in his purse, indirectly, 
for gross errors and irregularities, but he is not 
publicly responsible, in the proper sense of the term. 
He does not occupy the social position of a judge. 
On the contrary, he may be called to take his place 
on the Bench, from the performance of his own 
separate business, perhaps some merely mechanical 
duties— or, very likely, from the exaction of the 
petty fees of his office. HIb interest is, not to 
diminish, but rather to encourage, prosecutions and 
litigations, because from these his emoluments are, 
more or less, derived; nay, it often happens that he 
has a personal interest in the conviction of parties 
tried in his Court, seeing that upon the convictions 
he receives specific fees. We do not know how the 
matter may strike others, but to us it really appears 
that, if a perverted ingenuity were called upon to 
frame a judicial system, expressly calculated to produce 
evil and not good, it could scarcely do better than 
adopt the one we have just described. That the evils 
of the system always prevail, we are far from asserting. 
In all human institutions there are defects, and at 
the same time there are counterbalancing influences; 
so that the erroneous principles are not always found 
to produce their apparently natural results. But 
this is no reason why we should adopt or perpetuate 
erroneous principles, when their existence becomes so 
palpable that it cannot be disputed. 

The ridiculous aspect of the existing arrangement 
is equally apparent. Who, that has had opportunity, 
can have failed to pity, or laugh in his sleeve at, some 
worthy citizen or country gentleman, very acute, in- 
telligent, and well-informed men, in ordinary matters, 
invested with the insignia of office, perched upon a 



bench, and called upon, for the nonce, to assume the dig- 
nified aspect of a Judge—though under leading strings 1 
Witness the stolid gravity, or it may be the fussy 
inaptitude, with which the examination of witnesses is 
gone through 1 Observe with what a blank counten- 
ance he listens to the legal arguments, by professional 
men, from the Barl Notice the way in which the 
legal question is perfunctorily taken out of his hands 
by his subordinate, the assessor, and the manner in 
which that official communicates the nature and ex- 
tent of the sentence to be pronounced, or supplies, 
toUo voce, the exposition or admonition with which 
that sentence is to be accompanied! When we look 
at these things, we have really no small difficulty in 
understanding how gentlemen, shrewd and intelligent 
in their own particular spheres, can be induced to 
place themselves in such a ludicrous position. 

Betuming to the special case of Glasgow, we would, 
in condnsion, warn our readers that, when the change 
comes to be made, it will be absolutely essential that 
the salary to be attached to the office of Stipendiary 
Magistrate, be adequate, if not liberal, otherwise the 
change may be from bad to worse. The office will 
be one of great importance, involving heavy and irk- 
some duties, as well as serious responsibilities. It 
will require a person of legal acquirements, and mature 
experience ; and no one properly qualified can be ex- 
pected to accept of it, unless the emolument be ample. 
It is well known that even the largest salaries allowed 
to the Sheriff-Substitutes of Scotknd are so limited 
as to prevent that office being an object of desire to 
parties in the higher walks of professional business. 
The office of Stipendiary Magistrate, in such a dty as 
Qlasgow, must be one of even greater labour and re- 
sponsibility, and to secure its being efficiently supplied, 
it must be made an object of ambition. Our Town 
Clerks seem to look upon £1200 as a very moderate 
income. An English County Judge, with a tithe of 
the work falling to be performed by such a magistrate 
as we refer to, receives from £1200 to £1500 per 
annum; and unless this new office is to carry with it 
some such emolument, it will fall into inferior hands, 
and the benefits expected to be derived from it will 
assuredly be lost From whatever source the funds 
are to be derived, therefore, our fellow-citizens must 
keep this aspect of the case distinctly in view. As- 
suming that they will do so, we have, in conclusion, 
to repeat — "the sooner the change is made the 
better." 



COMPETENCY OF APPEALS AGAINST AP- 
PEALABLE INTERLOCUTORS IN SHERIFF 
COURTS AFTER THEY HAVE BECOME FIK AL 
BY LAPSE OF TIME AND ACQUIESCENCE. 



Onb object of our periodical is to state such points 
of practical difficulty in the form of process in which 
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differences of procedure and judgment exist in Sheriff 
Conrts, and which may not have received the decision 
of the Supreme Court. 

Our attention has been directed to one important 
point of practice by observing the report of a case 
in the Sheriff Court of Perthshire^ in the Dundee Law 
Chrcnide^ toL ii., p. 161. 

The case was an action of aliment for a bastard at 
the instance of the mother against the putative father. 
At the first caUing, the defender's agent stated as preli- 
minary, that the defender was a minor, and his curators 
had not been edictally cited. The Substitute, in 
respect of the nature of the action, repelled the objec- 
tion. This was, under the Sheriff Court Act, an 
appealable interlocutor. But the defender entered no 
appeal A full record was then made up and closed 
on condescendence and defences. An interlocutor 
was pronounced, sending the case to probation, but 
still no appeal was taken. A lengthy and expensive 
proof was taken on both sides. The Substitute de- 
cerned against the defender. An appeal was now 
taken, not only against the interlocutor on the merits, 
but against the interlocutor long ago final repelling 
the preliminary plea. The Sheriff reversed the first 
interlocutor, and dismissed the action on the pre- 
liminary plea, but found no expenses due to the 
defender subsequent to that interlocutor. 

The point involves some questions of difficulty, 
connected with the construction of the Sheriff Court 
Act (certainly no model of legislative precision, if 
there be such a quality in existence), and the right 
dedsion of the question assuredly has very important 
consequences on parties to processes in the Sheriff 
Court 

In construing the provisions of the new law, it is 
important to bear in mind the state of the law pre- 
vious to the recent Sheriff Court Act 

By the 98th section of the Act of Sederunt, 10th 
July, 1839, it was declared that *' parties thinking 
themselves aggrieved by any judgment of the Sheriff- 
Substitute, whether interlocutory or final, except in 
the cases otherwise provided, may, on or before the 
seventh day after the date of the interlocutor, apply 
for the opinion of the Sheriff" After provision is 
made for the mode of appeal, it is added, '' It shall 
be competent to the Sheriff-Substitute to refuse to 
aUow the appeal against any deliverance which in his 
opinion ought to be carried into immediate effect" 

Under the above section, all and any interlocutors 
in the cause were open to appeal, and the veto given 
to the Substitute was rarely exercised. 

This facility of appeal was found to be a grievance 
productive of great and unnecessary delays. But no 
point was better known, that, if any interlocutor was 
allowed to become final, without petition or appeal, 
it was held to become final, and to be ac(|uiesced in, 



and therefore subject to no further review in the 
Sheriff Court. The only retroactive power given to 
the Sheriff, was that under the 99th section, whereby 
it was declared *' competent for the Sheriff, when the 
'' case is before him on appeal on any point, to open 
'' up the record ex propria motu, if it shall appear to 
" him not to have been properly made up." 

In order to curtail the unnecessary latitude of 
appeals, previous to a dedsion on the merits, the 
recent Sheriff Court Act, 16 and 17 Via, cap. 80, 
declares (section 19), '< Until an interlocutor shall 
" have been pronounced, disposing in whole or in part 
"of the merits of the cause, it shall not be competent 
" to appeal to the Sheriff against any interlocutor of 
" the Sheriff-Substitute, not being an interlocutor." 
(1) Disposing of a dilatory defence, (2) sisting pro- 
cess, and (3) allowing a proof, and (4) during the 
leading of the proof (specially provided for.) Before 
a judgment on the merits, there are, therefore, only 
four points of the cause on which an appeal may and 
can bo taken; and if on these points, where declared to 
be competent, it be omitted, then it follows, on the 
well-known prindples of law and the uniform prac* 
tice, that the interlocutor has been acquiesced in, and 
has become final in the Sheriff Court, in the same 
way as it would have been luder the former law and 
practice. 

Had the section dosed as above quoted, there 
could have been no possible doubt The question 
has arisen from the concluding clause of the 19th 
section, which, after the clause declaring not the 
competency, but the incompetency of appeal against 
any interlocutor other than the four specified, pro- 
ceeds to declare the competency of appeal, thus, " But 
"it shall be competent, in every case in which an 
"appeal against any interlocutor is taken, also to 
" appeal against all or any of the interlocutors pre- 
"viously pronounced, whether before or after the 
" date of closing the record, or whether the record 
" has been closed or not, and the Sheriff shall pro- 
" nounce such judgment on the appeal as shall be 
"just" 

N*o doubt the words in this proviso are unfortu- 
nately general and vague, "all or any interlocutor." 
But taken in connection with the previous clause, it 
does appear that the extension of the privilege is here 
meant to apply only to such inddental interlocutors 
as are not appealable at the time, and which are thus 
prevented from being held acquiesced in and final. 
This will be obvious when it is perceived that the 
primary clause is to exclude appeal from all and 
every interlocutor pronounced before judgment on the 
merits, and the proviso is then inserted to modify the 
rigour of the exclusion, by allowing interlocutors not 
appealable at the time to go up so soon, as one of the 
epochs of appeal has arrived. 
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It 18 worthy of notice that the form and mode of 
appeal is provided for by an earlier section (1 6th), and 
before the limitation on the privilege is enacted by 
the 19th. The words are veiy distinct: "Where 
*' Ainr judgment (not interlocuiorj shall be pronounced 
"by the Sheriff-Snbstitnte, which under this Act may 
"be brought under the review of the Sheriff the party 
"who proposes to appeal against the same shall Cnot 
"may J within seven days from the date thereof enter 
his note of appeal It must follow that "any judg- 
"ment which under this Act may be brought under 
"the review of the Sheriff" and nU so appealed against 
within the time limited, has become final in the 
Sheriff Court. This is made the more apparent by 
the 16th dause, closing with a repetition of the pro- 
vision in the Act of Sederunt, rendering it competent 
to the Sheriff where "the cause ib before him on 
"appeal on any pointy to open up the record.*' 

Th% aigument is much strengthened by the follow- 
ing section (17th), dealing with the appeal against 
interlocutors of the Substitute, pronounced during 
the leading of the prool An appeal is declared "com- 
" petent on the proof being declared closed, or within 
" seven days thereafter, and the Sheriff shall pro- 
" nonnce such judgment on the appeal as shall be 
"just, and shall {not may) appoint any evidence, 
" which he thinks ought not to have been required, 
"to be taken hrfore the ccue shall be adjudged on 
" the merils.*' Words cannot more strongly express, 
that if the appeal on questions of evidence be not 
taken at the proper time, and " before the case shall 
be adjudged on the merits," that such interlocutors 
cannot be interfered with, at any future stage of the 
cause. 

The evils arising from a contraiy reading of the 
Statute are manifold and obvious, and the tendency 
of the recent Act would be more subversive of 
justice, than the frequency of appeab which it was 
intended to curtail Take the case before cited as 
the immediate occasion for these observations. Had 
the appeal been taken against the interlocutor, re- 
pelling the preliminary plea, the case would have 
been at once, and at little expense, sent out of 
Court, and a new action brought, and decided long 
since. As the case stands, a poor woman has been 
kept out of the aliment of her child for a length of 
time. But what is more, her whole case has been 
exposed to the defender, who is now prepared to 
meet any new action. This affords no small encour- 
agement to parties to defer their right of appeal 
until the final result exposes the whole of their 
opponent's cause. 

On the contrary reading of the Statute, the case may 
be suppoeedy 1st, The defender states a preliminary de- 
fionoe, which is repelled; 2d, Proof is allowed against a 
plea of irrelevancy or prescription; 3d, Several ques- 



tions of admissibility of evidence have been decided 
against the defender in the course of the proofs; and 
lastly, the decision has been finally given against the 
defender. The defender now appeals against the last 
and the three previous interlocutors. If the Sheriff sus- 
tains the preliminary plea, the whole subsequent costly 
fikbric of litigation is overthrown. Or he may find the 
proof incompetent, and the whole must be withdrawn. 
Or he may admit or reject evidence contrary to the 
interlocutor of the Substitute, and consequently the 
case on the merits is wholly different from what was 
decided on by the Substitute, and whose judgment on 
the merits was founded on a totally different state of 
proved &cts. The Sheriff, in such a state of the case, 
would be found in the awkward position of being a 
judge of appeal, giving a judgment which is no longer 
a judgment in the true state of the cause, as finally 
adjusted by him. 

It is humbly submitted that the evils of the former 
system of frequent appeals, which could be checked 
by awards of costs, were greatly less than those 
incident to a system which can thus give the 
appearance of acquiescence and finality, but which, 
in reality, is only encouraging procedure that in the 
end may be rendered wholly useless. Economy of 
time in dispensing justice is of great value, but if 
purchased at the expense of justice itself, it is beyond 
its price. 



ON THE LAW OF FLOWING WATER. 



Watxe-coubses are either public rivers or private 
streams. In England and America a third class arc 
recognised, rivers which are private, and of which 
not only the banks are private property, but also the 
alveus or bed; but which being navigable, or at least, 
as it is expressed, boatable, are subject to public use. 
It is not intended to treat in the present article of 
the law of public rivers, nor of the rights of the 
public in rivers, but to examine briefly and generally 
the nature, extent, and limits, of private rights in the 
water flowing in private streams. 

For that purpose we need not inquire whether the 
threefold classification of water-courses above men- 
tioned would be recognised to any effect in Scotland, 
nor is it necessary (as it certainly would be by no 
means easy) to determine what the predse distinction 
is between a private and a public river — at what 
point in a river's course it ceases to become an object 
of merely private right, and becomes a public high- 
way and subservient to public use. The doctrines of 
Erskine, that by public rivers are to be understood 
"navigable rivers, or those on which floats may be 
carried to navigable rivers;" and of Professor Bell, 
that not only tidal rivers are public, but also "rivers 
above tide water where fit for the transportation of 
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the country products, though that should bo only 
down the stiream," although perhaps not very ser- 
viceable in any practical question, sufficiently indicate 
for our purposes the grounds of the distinction be- 
tween private and public water-courses. 

Flowing water is a Subject so peculiar in its own 
nature, and so partially under man's control, that it 
does not occasion surprise that not only the origin 
and nature, but even the possibility of private right 
of property in it, has given rise to much variety of 
opinion among jurists. 

In our own Courts, although the subject is no 
doubt of practical importance and general interest, it 
has not frequently been made matter of discussion, 
and the few incidental dijcta to be found in our 
institutional writers are too general, and perhaps too 
little consistent, to afEbrd much assistance, either in 
any actual case or in determining the general prin- 
ciples of the law. 

The rules of the Roman law on this subject, al- 
though often valuable in this as in all other questions 
of natural light, are not, it is believed, to be assumed 
without consideration. In the first place, the manner 
in which property was acquired, especially in the 
Roman colonies, frequently gave rise to considerable 
peculiarities in reference to the rights in streams, 
which, in very many instances, became the property 
of the state; and there is considerable danger of 
applying, to water-courses in general, dicta which may 
in truth have been applicable only to these public 
streams. Farther, the civil law on the subject is 
often very far from consistent with itself Thus, in 
the InstUuiGi IL 1, 1, it is laid down that the air, 
flowing water, the sea and its shores, are common to 
all ; and this text has been followed in one passage 
by Erskine, where res communes are defined as 
" things, the property of which belongs to no person, 
but the use to all;*' and among these res communes 
he particularises the light, the air, and running 
water. But this text in the Institutes is not only 
opposed to several other texts of the Roman law, but 
to what must be regarded as undoubted matter of 
fiict, that among the Romans not only small streams 
but large rivers were in several cases the uncontrolled 
and absolute property of private parties; and Ulpiau, 
in another passage, lays it down that a private river 
differs in nothing from other private places, "nihil 
enim dififert a cseteris locis privatis flumen privatum," 
Dig. L 43, t. 12, sec 2. 

What is the nature of the right of a private party 
in flowing water, has been a fruitful topic of discussion, 
and the point may admit of difference of opinion 
BtilL Some jurists have maintained that flowing 
water is in its nature res nuUius, and incapable of 
being made the subject of property, and have taken 
(he distinction (originated by XJlpiftD), between the 



river which continues the same from one age to 
another, and is therefore susceptible of being made 
an object of permanent right, and the water in it 
which is continually passing away; others have main* 
tained that streams are the property of the state 
— a view of the law never it is thought entertained 
in Scotland. Again, it has been doubted whether it 
be more correct to speak of a party's right in flowing 
water, as of the nature of a servitude, or as a right 
of use in the water as it flows past, or as an absolute 
right of property. 

Mr Angell, in his work on the law of water-courses, 
affirms that, '' by all the modem, as well as by all the 
" ancient authorities, the right of property in water is 
" usufrucjbuary, and consists not so much of the fluid 
" itself, as of its momentum or impetus" But while 
it can hardly be maintained that there is in fact any 
such general unanimity in opinion among jurists on 
this subject, there is certainly an appearance of in- 
congruity and impropriety in the expression "usu- 
fructuary right," as applied to that which can in no 
sense be considered as productive of fruits; and in 
the statement that a right in water consists chiefly of 
a right to its momentum or impetus, the undoubted 
fact appears to be overlooked, that the right to use 
the momentum and impetus of water is only a secon- 
dary and subordinate right in running water, of which 
a party may very possibly be deprived altogether, by 
the superior right of use in other proprietors for 
domestic purposes, and for uses of more paramount 
necessity than any that can be made of its momentum 
or impetus. 

This mode of expression, however, has been generally 
adopted in England. 

In the late case of Cliasemore v. Hichairls, 12th 
May, 1857, Hurlstone <L' Noi^man, Exchequer BepoiiSf 
Vol. II., 181, Sir Cresswell Cresswell, in delivering 
the judgment of the majority of the Judges, adopts a 
statement of the law made in a prior case, "that 
"none can have any property in the water itself, 
" except in the particular portion which he may 
" choose to abstract and take into his possession, and 
" that during the time of his possession only. But 
" each proprietor of the aoyacent laud has the right 
" to the usufruct of the stream which flows through 
"it." And not to multiply quotations, reference 
may be made to a dictum of Mr Justice Story, quoted 
in Angell on Water-courses, p. 87, to the efiect that 
"strictly speaking, a proprietor has no property in 
" the water itself, but a simple use of it when it 
" passes along." 

Professor Bell in his Principles, sec 1100, calls the 
right in flowing water a common right and interest in 
the several proprietors ; but in the following section ho 
affirms that opposite proprietors on thebanks of a stream 
have no property in the water, Erskine says^ that 'Hhp 
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** smaller riven are juris privatij and consequently the 
" landlord within whose grounds they run may divert 
*' their course, unless he be restrained by a servitude 
" or other right in favour of the inferior tenement," 
IL sec. 6, 17 — ^a passage which, as appears from a note, 
does not, in the opinion of Lord Ivory, quite correctly 
state the law on this subject. His lordship, however, 
does not say in what particular he considers Erskine's 
doctrine to be erroneous, and it is rather believed 
that, so fSsur as this passage goes, it affirms nothing at 
variance with the law as it has been generally re- 
cognised in the Court of Session. 

Notwithstanding the authorities from England and 
America to which we have referred, it is believed to 
be more in accordance with just legal principle, and 
with the modes of expression which have been gene- 
rally adopted in the Court in Scotland, to regard the 
private right of a proprietor, through whose lands a 
stream passes, as a right of propei*ty in the water 
rather than as a right of use, or usufructuary right 

Beference may be made more especially to the case 
of Ferguson v. Skerif, 18th July, 1844; 6 D. 1363, 
in which all the judges of the Second Division, except 
Lord Medwyn, held it clear that the right was a right 
of property, and Lord Medwyn said it was as near a 
right of property as the nature of the subject per- 
mitted. Perhaps it may be a question of not veiy 
great practical importance, whether a party's right to 
flowing water be a right of property, limited in its 
use by the nature of the subject and by the rights of 
other parties, or whether it is more properly to be 
termed a right to use the water as it flows past. But 
it is difficult to see in what the impropriety of 
speaking of a right of property in flowing water 
consists. If it be susceptible of being made a subject 
of property, and if it be in the right and power of 
one party more than of the public in general, then it 
is thought the right to it must be a right of property. 
Unless it is in its nature res nuUius, it must neces- 
sarily belong in property either to the Crown, which 
it does not, or to private parties. It may be that the 
nature of the subject, and the rights' of other parties, 
impose restraints upon a proprietor of flowing water, 
and limit the mode and extent in which he is either 
physically able, or legally entitled to appropriate it. 
But his right in the water will be none the less a 
right of property because his control of it is limited. 
All rights of property are held sub modo; a proprietor 
in the exercise of his right to all property is limited 
by the right of his neighbour and by physical laws. 
But the amount of restraint put on his right will not 
alter the nature of it 

That running water is not of necessity res nuUius, 
and can be made the subject of absolute property 
and right, cannot be proved mure clearly or con- 
dnsively than by the fi^t that in many cases it is sa 



A proprietor of the land on both banks of a stream 
falling into the sea, has a right and property in the 
water of the stream which is controlled by no other 
right whatever. And it is not the limited nature of 
his right which prevents him from appropriating the 
whole of the water in the streaSh, and from preventing 
any portion of it from reaching the sea^ but only the 
uselessness of such a proceeding, and the expense and 
difficulty of the necessary operations. It also ap- 
pears clear that the right of a proprietor of lands 
adjoining a stream must be equally a right of pro- 
perty in the water of the stream, although other 
parties also possessing lands adjoining the same 
stream are participant in that right. They are, it is 
believed, according to the law of Scotland, the com- 
mon proprietors of the water in a sense in which no 
other member of the public is the proprietor of it, 
and they can authorise the unlimited appropriation 
of it That may not be so clear in England, where it 
has been said that water is a bonum vacans, in the 
sense that all parties may have a right of reasonable 
use of it who have a right of access to it, (JEmbrey v. 
Owen, 6 Exch., 369.) But that proposition appears 
to be quite inconsistent with the language used by 
all the Judges in the case already referred to of 
Ferguson v. Sheriff 1844; 6 D. 1363. 

It appears then that the water in private streams 
is certainly susceptible of appropriation, and that no 
one has a right to it except those possessing land ad- 
joining the stream, or adjoining any other stream into 
which it falla Perhaps there is truth in the remark, 
that the distinguishing feature of flowing water as a 
subject of property is, that it survives the use of it, 
and that it is this peculiarity chiefly which has 
occasioned difficulty in determining what the nature 
of the right to it is. '* Si I'on compare Tnsage de 
'' Teau a celui de toutes les choses mobiles, on recon- 
'' nait que le premier ne difiere de Tautre q'en oe que 
"la chose employee Ini survit, tandis que le plus 
<< souvent celui-ci la detruit C*est predsement cette 
"survivance de Teau a I'usage qui embarrasse les 
" legistes,*' M. Champouniere De la propriety des eux 
courautes, p. 13, note. 

The right to, or burden of, flowing water cannot 
be regarded as servitudes, but as rights of property 
subject to limitations in favour of the rights of other 
parties. * And whether a right of property or of use, 
the right in flowing water has in our law been gene- 
rally regarded as arising jure naturae, and it is 
carried by a disposition of the land. It appears to 
be incidental to the property in the banks and bed of 
the stream; and it does not seem that the flowing 
water, as distinct from the banks and bed, could be 
made the subject of a separate estate with us. la 
England the relative rights of the higher and lower 
proprietors on the banks of a stream, appear to have 
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been Bolved by the fiction of an assumed grant or 
contract that the one should receive the burden of 
the water, and the other should be bound to continue 
to send it. It would appear that this theory has, 
however, been abandoned, and that it is now held in 
England as in ScotLmd, that the right to the uses of 
running water arises ex Jure naturae, and is inci- 
dental to property — ^per Lord Chief Baron Pollock, in 
DickcMon v. The Grand Junction Caned Company, 
13th Jan., 1852; 7 ExcL, 282. 

The true rule of law, then, seems to us to be that 
each proprietor along the banks of a stream has a 
common right of property in the water flowing in it 
In the case of water flowing through a property, the 
alveus belongs to the owner of the property. In the 
case of a river or stream bounding two properties, 
each proprietor is owner of the one-half of the bed of 
the stream which adjoins his property — a circumstance 
which has very important consequences in cases of 
alluvion, avulsion, and in regard to islands ezisting 
or forming in the bed of the stream. This rule also 
modifies to some extent the use to which each pro- 
prietor is entitled to put the water itself It would 
appear that a proprietor whose estate is bounded by 
a river has a right to fish only in that half of it 
which t djoins his property, Milne v. Smith, 23d Nov., 
1850, 13 D. 112; AngeUon Water-courses, sec. 61. 
But in general the right to the water is a pro indiviso 
right, along with the adverse proprietors, to the whole 
bulk of the stream, and the right of a proprietor to 
use the water which bounds his estate, is limited by 
the right of the adverse proprietor as much as by 
that of the proprietor of an inferior tenement. 

From the rule that each proprietor is entitled to 
nse the water as it passes him, as well as from what 
we judge the more correct expression of the law, 
viz., that all the proprietors have a joint and equal 
property in the water, and from the principle that 
these rights arise jure naturae; it follows that water 
must be allowed to run in its natural channel un- 
altered and unaffected. *'Aqua currit et debet cur- 
rere, ut currere solebat,'* is a brocard which has been 
interpreted and enforced with at least sufficient 
strictness in Scotland, and perhaps sometimes with 
greater strictness than has been quite consistent with 
the end which the rule of law was intended to secure, 
viz., that all the proprietors on the banks of ^ stream 
shall enjoy an equal right in the water in it. "Every 
man,*' says Lord Ellenborough, "ia entitled to have 
the water flowing through his lands without altera- 
tion or diminution." {Bealy v. Shaw, 6 East, 206.) 

That is the rule of law strictly and abstractly ex- 
pressed; but then, of course, that rule must not be so 
interpreted as to defeat the object of it, that each 
proprietor shall have the like enjoyment of the water; 
and it is necessary, of course, to Lave regard to the 



uses to which the water miay be put, for apart from 
the purposes which it may serve, and the uses which 
may be made of it, the right to running water would 
be but a barren property; and it is evident that the 
rule must be so construed and enforced, so as not to 
take away the use of water altogether, which would 
be the effect of a perfectly strict application of the 
rule; but on the contrary, it seems reasonable to hold, 
that the rule must be so construed and enforced, that 
the greatest possible amount of benefit which is con- 
sistent with an equality of benefit to each proprietor 
may be obtained. Any rule is to be avoided, in so 
far as it tends to render unavailable natural powers, 
or to abstract from the sum of the resources which 
nature supplies for man's use. And, therefore, in 
questions of right to running water, the amount of 
injury done to the party complaining must always 
necessarily be an element of great importance. Small 
appropriations of the water, slight alterations in the 
force and regularity of the currents, cannot be avoided 
if water is to be used at all, and any action founded 
on damage of such a kind and degree only would be 
dismissed in our Courts as irrelevant 

Any other view than this would, besides, violate 
the principle that each heritor should have an equal 
use in the water, by sacrificing the upper heritors to 
the lowest, who, when the water reaches his property, 
can make what i)se of it he pleases. But it is clearly 
as much the law that the upper heritor should not 
be deprived of the benefit of the water on account of 
the rights of the lower heritor, as that he shall not 
abstract the water from the lower heritor, or send it 
down to him in such a condition as to be unfit for use. 

Now there is a subordination recognised in the 
purposes for which water can be made available. 
The distinction between the primary and secondary 
uses of water — nearly equivalent to that between the 
use of water in satisfying the natural wants of man, 
and its use in satisfying his artificial wants — ^is, it is 
presumed (arising as it does from the nature of human 
necessities), recognised every where, but at all events 
it is a settled distinction in the law of Scotland. 

Water is employed primarily for domestic purposes 
— for drinking and washing — and probably for water- 
ing cattle. Its primary use in law is to satisfy these 
paramount necessities, and that all other uses of 
water must be postponed It is plainly ex jure 
naturae that a man is entitled to satisfy those 
necessities with any water in which he has a right 
of property, or in which he has any right of use at 
all. A manufactory will be removed if it render the 
water of a stream unfit to be used for drinking or 
washing (although of course that rule will be modified 
if there have been acquiescence in the pollution by the 
manufactory, or if the parties complaining come to the 
stream after it have been polluted). MUler, 1791; 
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SelTa Cam, 8yo, 334 ; Btmd, 1791 ; BdCs Caaa, 8vo, 
338; Dunn, 11th March, 1837, \6 D., 853, aff 3; 
SL y. M^L,, 356; Lord MdviUe v. Denntston, 2l&t 
May, 1842, 4 D. 1231. 

The watering of cattle may not in every ccue be a 
primary use of water, or one tcr be served in prefer- 
ence to a mill or manufactory. If a farmer be a 
feedier of stock, and keep for profit an nnosaally large 
number of cattle, it is not very easy to see on what 
principle he ought to be allowed to use the water in 
his trade or business of feeding cattle, before the 
manufacturer can be allowed to use it for the re- 
quirements of his business. 

In some cases the irrigation of fields would form 
a primary use of water, to which the use of it for 
manufacturing purposes would be postponed, but 
that jTWBt be regarded as a question depending on 
circumstances, and on the whole it seems probable 
that a priority of right of use for that purpose 
would not be recognised in the general case in Scot- 
land. 

Subordinately and secondarily, water is used as a 
motive power, and generally to subserve the require- 
ments of mills and manufactories. These are the 
chief secondary uses of water. The rights of the 
owners of mills and manufactories are of course to be 
carefully protected, and even to be regarded with 
favour by the Courts, tending as they do to the 
large development of the resources and productive 
powers of a country; but there seems no reason to 
doubt that their requirments must be postponed to 
the more paramount and primary necessities. 

The following statement by Angell of the manner 
in which proprietors are entitled to use flowing water, 
may be accepted as expressing with sufficient correct- 
ness the law of Scotland on the subject : — "A man's 
wants,*' he says, ''are either natural or artificial; 
natural are such as are absolutely necessary to be 
supplied, such as thirst of people and of cattle, and 
household purposes; and in arid climates, water 
for irrigation is referred to the class of natural wants 
to which artificial wants must ever be legally sub- 
servient So that, whether the want of water for 
the purpose of irrigation be a natural or artificial 
want, is dependent on circumstances. It may be the 
one or the other. If the want of water is simply for 
the comfort or convenience, or prosperity of a riparian 
proprietor, it is artificial; and under this head is 
referred the demand for water for manufacturing 
purposes, and for hydraulic purposes in general*' 

The general rule is that water cannot be consumed 
at all, nor diverted, unless it be restored to its natural 
channel, before leaving the proprietor's lands. But 
it is evident that water cannot be employed for 
domestic or primary purposes, without being to some 
extent consumed. And the rule of law appears to 



be clear, that each proprietor may consume as 
much water as he reasonably requires for these pur- 
poses. 

And it would rather appear that the inferior heri- 
tor's right is, from the necessity of the case, subordi- 
nate to that of the upper heritor, to this extent, that 
he has only right to what remains of the water after 
it has satisfied the reasonable primary necessities of 
the upper heritor. The upper heritor seems entitled 
to consume the whole of the water if that be neoewxry 
for these purposes, so that none shall pass to the 
lower heritor at all And he cannot be held bound 
to permit that water to pass from his lands for which 
he has a necessity, which in law must be r^rded as 
absolute. In no case, so far as we are aware, has this 
been expressly decided in the Courts in Scotland, but 
it appears clearly to follow from the general rules 
of law on the subject, and cases in England and 
America to that effect are adduced in Mr AngelTi 
work on Water-courses, sea 122, et seq. The upper 
proprietor must, of course, use the water in the way 
which will occasion least waste and be least injurious 
to the lower proprietor. And in so far as the lower 
proprietor is TiecessarUy damaged, the loss comes 
under the category of damnum absque injuria, for 
which there is no remedy. 

If a proprietor can carry water from a stream in 
pitchers, it follows directly that he can do so by a 
pipe, and if he can take his cattle to drink in the 
stream in his lands, he can make sluices for containing 
the water, if no unreasonable waste be thereby oc- 
casioned, OgUvyr, Kincaid, 1791; Hume, 508; Lord 
Melville v. Benniston, 1842, 4 D. 1231. 

The law on this subject seems very clearly ex- 
pressed in the following observations of Mr Justice 
Story; "I do not mean to be understood," he observed, 
'' as holding the doctrine that there can be no diminu- 
"tion whatever, and no obstruction or impediment 
" whatsoever, by a riparian proprietor in the use of 
"the water as it flows, for that would be to deny any 
" valuable use of it. There may be, and there must be, 
" allowed of that which is common to all, a reasonable 
"use. The true test of the principle and extent of 
" the use is, whether it is to the injury of the other 
"proprietors or not. There may be a diminution in 
"quantity, or a retardation or acceleration of the 
"naturfl current indispensable for the general and 
"valuable use of the water, perfectly consistent with 
"the use of the common right. The diminution, 
" retardation, or acceleration, not positively and sen- 
"sibly injurious, by diminishing the value of the 
" common right, is an implied element in the right of 
" using the stream at all. The law here, as in many 
"other cases, acts with a reasonable reference to 
"public convenience and general good, and is not 
"betrayed into a narrow strictness subversive of 
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"common use, nor into an extravagant looseness 
" which would destroy private rights." 

It is thought, then, that in the first place the 
upper heritor may consume the water for primary 
uses, and that to the entire deprivation of the lower 
heritor. In the second place, if the flow of water be 
more considerable, the natursJ wants of each riparian 
proprietor are to be satisfied, in preference to the 
artificial wants of any of them ; and if the stream be 
larger still, the rule appears to be that, a use of the 
water which permits an equal use of it by the other 
riparian proprietors, is a legal use. 

If a man's house be built on a level lower than 
the point at which a stream, passing through his 
lands, enters that of his neighbour, so that if he 
divert water from the stream to his house, he cannot 
possibly restore any of it before the stream leaves his 
lands, it is thought that in such a case, the proprietor 
will be entitled to divert the water for primary uses, 
although it is evident that in such a case more water 
must be diverted than is consumed. But of course 
he must so divert it, as not wantonly nor necessarily 
to occasion waste. His right, however, will no doubt 
depend on his power or inability to obtain water 
otherwise. It cannot reasonably be held that a man 
ia bound to reside in his house without a sufficient 
supply of water for his absolute necessities, when he 
can draw it from the streams in his property. In 
the case of Ritchie v. Johnston^ 15th February, 1822, 
F. C, this principle seems assumed, and Mr Angell 
reports precisely such a case as having been decided 
in Connecticut, in 1843 (sec. 127); and the law is 
stated in a similar way in the Engli^ work, Gale on 
EasemenUy p. 333 et seq. 

How far can a prporietor take water from a stream 
in his property to his house? If a man have built 
his house at a considerable distance from a stream, 
can he supply his house with water from it 1 These 
are questions which may be of not unfrequent occur- 
rence. Now, it would appear that the possibility 
of restoring the water is not an element absolutely 
essential to the right of diverting it for primary pur- 
poses, nor can any precise point be fixed at which it 
can be said that the right ceases. But on the whole, 
it would appear to be reasonable that a man should 
be entitled to take water from that place in his pro- 
perty from which he can most conveniently get it; 
and it is not easy to see how the element of distance, 
considered by itself has any bearing on the question. 
Of course, if any such case were to arise, since the 
thing to be done would be to adjust conflicting rights, 
the injury to the lower heritor would be an element 
for consideration of chief importance, and if the 
proprietor could, by any inconsiderable additional 
expense, obtain water from a stream, to which he 
could restore it, the interest of the lower heritor 
would probably be protected, and the abstraction 
from his stream interdicted. But while it is only 
riparian proprietors who have a title to use water, 
there seems no authority for holding that they can 
use it only for the requirements of houses built on 
the banks of the stream— on the contrary, it seems 
consonant to reason and equity, that as a man can 
build on any place in his property he pleases, so he 
can make that use of the water on his estate, without 



which the house he builds could not be used as a 
residence. There could be little danger that this 
license would be carried too far, as the expense of 
bringing water from a distance would always prove 
a check sufficient. 

With regard to the mode in which running water 
may be employed for what have been called artificial 
wants, the rule seems absolute, that if a proprietor 
divert water for these purposes, he must, in every 
case, restore it, before the stream leaves his property. 
Keeping in view the rule that an equal use, in idl the 
proprietors, is the measure of each proprietor's right, 
— the owner of a mill or manu&ctory may comume a 
reasonable quantity of water, but it seems an absolute 
rule that he cannot divert any of it, without restoring 
what he does not consume; and there seems no 
other criterion of a party's right to take water for a 
mill or manufiictory, than the possibility of restor- 
ing it. 

A proprietor is not only restrained from diverting 
the water, but the rule is that he cannot materially 
afiect the force and direction of the current He has 
no doubt a certain reasonable right to retard the 
water to some extent — ^for to deny him the right to 
do so, would be to deny him the power of using the 
water at all. But when a company interfered with 
the current of a river to such an extent, that some- 
times the channel was rendered nearly dry, and at 
other times the water sent down in comparative 
flood, though the company did not actually divert 
any of the water, their operations were interdicted. 
{Lord Glerdee, 1804, M, 12,834.) 

From the principle that the rights of parties, as to 
flowing water, are determined jure naturae, and 
that a man is entitled to insist that the water shall 
flow according to its natural course " ui cun^ere sole- 
bat,*^ it obviously follows, that an upper heritor has 
just the same right to object to tiie water being 
thrown back on him, as the lower heritor has to 
object to the diversion of it by the upper heritor. 
So also, evidently, as the momentum of the wat«r is 
the element in general of greatest value, although not 
of most absolute necessity, it would seem that a 
lower heritor can prevent an upper heritor from 
widening the channel, if he by that means should 
alter the force of the current. So, clearly, a pro- 
prietor has right and interest to object to any altera- 
tion of the direction in which a stream naturally 
falls on his lands. {BeLFs Prin,, 1102; Ersk., 11.^ 
9-13). 

It seems quite a clear point, that if the course of a 
stream be altering naturally, a proprietor may prevent 
it by embankments, or otherwise prevent the altera- 
tion. But if a proprietor make a novum opus upon 
the banks of a river, he is bound to make it in such 
a manner as not to injure the adverse or inferior 
heritor; and if any damage should happen on account 
of the defective structure of such a work or other- 
wise, he will be liable, and nothing will free him, but 
evidence that the injury was a damnum fatale, {Kerr, 
17th December, 1857, 20 D. 298). 

(To be concluded in our next,) 
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REPORT BY THE COMBHTTEE APPOINTED 
BY THE FACULTY OP PROCURATORS TN 
GLASGOW ON THE FEES FOR BUSINESS 
DONE IN THE SHERIFF COURT. 

Thb Committee being of opinion that an interriew 
with the Sherifi who have been requested to report 
to the Court of Session on the fees for Sheriff Court 
business would, in the first instance at least, afford 
the best opportunity of giving expression to the views 
of the Faculty, communicated their appointment to 
the Convener of the Committee of Sherifia, and re- 
quested the fiivour of a meeting. At the same time, 
the Committee addressed a circular to various bodies 
of practitioners in other Sheriff Courts, intimating 
their appointment, and stating that they thought it 
would be desirable to have a conference with the Com- 
mittee of Sheriff, at which the views of the profes- 
sion, and the working of the Sheriff Court Act of 
1853 in the different Courts, could be more fully ex- 
plained than by correspondence, and expressing a 
hope that the different legal bodies throughout the 
ooimtry would co-operate in getting a proper table 
adjusted. The Committee transmitted with this 
circular a copy of the Interim Table sanctioned by 
the Sheriff of this county, and stated that, upon the 
whole, it gave satisfaction ; but that the charges at 
present allowed under the Act of Sederunt, 1849, for 
several steps in a process, were quite inadequate. 

The practitioners in Greenock and Cupar-Fife 
favoured the Committee with copies of the tables of 
fees proposed by them, and lately they have received 
a copy of the report by the Committee appointed by 
the Society of Advocates in Aberdeen. 

In answer to their application for an interview 
with the Sheriffii, notice was received that the Com- 
mittee would be ready to receive a deputation from 
the Faculty on Friday, the 8th of July. 

The Dean of Faculty, and Messrs Dill, Naismith, 
and Wright were appointed a deputation, and these 
gentlemen attended the meeting. At the same meet- 
ing a deputation from the practitioners in Cupar- 
Fife were present, and your Committee found that in 
all matters of importance their views coincided. 

The deputation laid before the Sherifib a copy of 
the Interim Table in force in this county, and stated 
that, so far as it went, it seemed to be satisfactory to 
the profession, and was not burdensome to the public. 
In particular, they sought to impress upon the Sheriffs 
the many advantages of adhering to the present 
system of allowing a fixed fee for debates, instead of 
a fee depending on the amount of time occupied; 
and also the expediency and justice of having three 
scales appropriate to cases of different value. 

In addition, the Committee brought under the 
attention of the Sheriffs the smallness of the re- 
muneration now allowed for attending proofs, and 



suggested that the fee should be 5s, 7s fid, and 10s 
per hour, according to the value of the cause. They 
also called attention to the fact that no fee was 
allowed for framing, lodging, and intimating a motion, 
and suggested that a fee of 2b 6d or 3s fid, as the 
ease might be, on the lowest or either of the other 
scales, should be allowed 

As to competitions and appeals in bankruptcy, 
your Committee thought that these should be treated 
as ordinary processes, and this was stated at the 
meeting. 

Mr Sheriff Cay, Convener of the Committee, ex- 
pressed their anxiety to consider fully the views tab- 
mitted, and said that they would receive every atten- 
tion at the hands of the Committee. 

Your Committee understand that the report is to 
be made to the Court early in the ensuing session. 



T^tiltta. 



Styles of Writs ix ths Sheriff akd Commissarv 
Courts in Scotland, with Notes of Decided Cases; 
complied by Thomas Soutar, Solicitor, Crieff. Re- 
viseoi by Hugh Barclay, Esq., LL.D., Sheriff- 
Substitute of Perthshire. Edinburgh: T. & T. Clark, 
1869. 

Since the time when " Bovd's Judicial Proceedings*' 
was the only Vade Mecum of the provincial practitioner, 
the tide of legislation and reform — slowly but surely 
advancing — ^has swept away many of the outworks and 
defences of the old fabric of The Law. The High 
Court of Admiralty, and Supreme Commissary Court, as 
separate judicatories, are now only matter of history ; the 
Bailie Court, with its kindred Bench of Justices of the 
Peace, are, per favorem of an uncharitable public, and 
only for yet a uttle while, allowed to struggle for half- 
starved existence; while the Baron Court is now to be 
witnesBed, only as an illustration of a charade at an 
evening party in the drawing-room of the village squire. 
The abolition or obscurity of these antique litigation- 
spinning machines, has not been marked with greater 
approbation, than has, recently, the remodelling of the 
forms of nrooedore in the existing institutions of the 
Sheriff and Commissary Courts. 

In the current of recent legislation, which intro- 
duced into our well-known though cumbrous proce- 
dure, the most radical changes, the profession had no 
little difficulty in adapting itself to the new state <k 
things, and accepted thankfully the few volumes which 
from time to time appeared as expositions of statutes and 
relative schedules, the construction of which was alike 
unmeaning and obscure. The volume before us is one 
which will be as welcome as any of its predecessors. 

A General Collection of Styles, whether in Conveyanc- 
ing or Court practice, is a book not for the few, but for lUl 
of the profession, and it is of paramount importance that 
it should emanate from careful hands. The Styles, in the 
present volume, many of them entirely new to the pro- 
fession, are well framed ; the notes of authorities, botring 
upon, and appended to the more important Stales, are 
ample, to the point, and to the draughtsman, will prove 
exceedingly useful. On the whole, we are satisfied Mr 
Soutar has done his work carefully and well, while the 
revision of Dr Barclay will stamp the volume with a 
recommendation the l4><d public will appreciate. 
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GLASGOW, OCTOBER, 1869. 
ON THE LAW OF FLOWING WATER 



(Concluded from page 111.) 
It is not only the ordinary body of water which 
a proprietor most allow to flow past his property, 
but the water at all seasons; he is not entitled to 
draw ofif and abstract the flood water. {McLean, 
Idth July, 1857, 19 D. 1006.) 

Although inconsiderable diminutions or retardation 
of the water will not, it is thought, support an action, 
actual damage does not seem to be necessary — ^loss of 
the water, although it be put to no purpose, seems to 
be enough; and damage to amenity, and to the trout- 
ing in a stream, have been held sufficient. (Banna- 
tyne, 1624, M. 12, 769). 

If a stream be the mark between two properties, 
the general right in the water is a pro indiviso right 
in the two proprietors to the whole bulk of it. It is 
very dear that the rights of parties cannot be extri- 
cated otherwise, and in that case, no diversion, to 
any extent, by one proprietor against the will of the 
other, would appear to be legal (BdTs Prin,, sec 
1101, Ersk. il, 9-13). 

The right of the lowest proprietor — the proprietor 
next the sea — appears to be uncontrolled, and he can 
throw a stream into the sea at any point in his pro- 
perty he pleases. Where one who had right to the 
salmon fishings in the sea, opposite the mouth of a 
small river, endeavoured to interdict the proprietor 
from catting a new channel, on the ground that the 
operation, by withdrawing the firedi water, would 



damage the fishings, it was held that he had no right 
to object. {Monro, 7th July, 1846, 8 D., 1029> 

An inferior heritor has a right to object to the 
pollution as well as to the abstraction of the water; he 
has a dear right to insist that the water shall not ba 
rendered unfit for primary purposes, and that no 
manufactory shall be built on the stream whidi will 
unfit the water for use generally. For if that were 
not so, the owner of a manufactory might use a 
stream to the exdusion of every one dse. Here 
again, however, the distinction between the primary 
and secondary uses of water must be kept in view, 
and the refuse of a house, or of many houses, may be 
discharged, where the discharge of the refuse of a 
manufactory could be prevented. That the former 
be carried away, is a natural necessity — ^that the 
other be carried away, is a necessity artificially 
essential. (JDunn v. ffamiltonf 11th March, 1837, Iff 
D. 853, A£ 3 Sh. <S: M'L 356.) 

Whether any discharge into a river is legal or not, 
will of course depend very much on the size of the 
river, for if the river be large, the injury will be less, 
and the necessity greater, since some conduct to the 
sea must be used. 

If water have been made to flow in an artificial 
channel, and have so flowed from time immemorial, 
or for forty years, then in the general case the lower 
heritor will acquire the same extent of right over 
the stream as if it flowed in its natural channel, and 
he will be entitled to object to its being diverted 
even into the channel which was formerly its natural 
channd. {Lord Blantyre, 28th Jan., 1848, 10 D. 509; 
M'Xenzie, 24th Jan., 1854, 16 D. 381; M'Lean, 15th 
July, 1857, 10 D. 1006.) Erskine says that if the 
owner of the dominant tenement have thrown the 
water into this artificial channel, merely for his own 
convenience, or if he collect water and throw it on 
the servient tenement, merely for his own convenience, 
no prescriptive right can be constituted against him 
in consequence. (2 Eg. 35.) But it seems now com- 
pletely settled that that is an erroneous statement of 
the law. 

It is thought that the right thus acquired by the 
owner of the inferior tenement is rather a right of 
property than of servitude. It is true that prescrip- 
tion without a title and acquiescence are not recog- 
nised in our law as habiles modi acquirendi. {Mel- 
ville, 29th May, 1830, 8 S. 841;) but in the case 
supposed, the mode of acquisition would more nearly 
resemble accession, because since the land over which 
the water is made to flow belongs, ex hypothese, to the 
inferior tenement, all that is on the land must also 
be his, if no one have a right to remove it. 

It seems a little doubtful whether it be necessary 
in such cases to plead prescription, or whether, as 
suggested by the Lord Justice Clerk Hope, in the 
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case of Lord Blantyre, the right of the lower heritor 
cannot be referred to a tacit understanding that he 
receives the water, either newly thrown on his lands, 
or thrown in its new channel, on the understanding and 
condition that he is to be entitled to take what 
benefit from it he can. But if he have no power 
to prevent the superior heritor collecting and dis- 
ehaiging the water on his land, it seems not easy to 
find a foundation for any such tacit understanding. 
If the proprietor of the inferior tenement in such 
case should build a mill, on the fSuth of the con- 
tinuance of the stream as sent by the upper heritor, 
and if he should do so in the knowledge of the 
upper heritor, it is rather thought the upper heritor 
could not after that, in the general case, remove the 
stream, although he could not be said to be barred 
from his objection by acquiescence, because, ex hypo- 
thete, he had no title to object to the building of the 
mill (AyUm, 1st Joly, 1800, F. C; and Ayton, 19th 
May, 1801, F. C.) 

But if the upper heritor have thrown the water on 
the lower heritor for a temporary purpose, as to 
drain a nunc, the case will be difierent, and the 
upper heritor will not be bound to continue the dis- 
charge. Even a continuance of the discharge for 
forty years would probably in such a case impose no 
burden on the upper heritor, and confer no right on 
the lower, because the right acquired by the lower 
heritor at first would only be a right to the water so 
long as the cause existed; the precarious character of 
his tenure is an inherent condition in his right, and 
there would seem nothing in the continuance of the 
flow of the water to work away that quality and 
element of weakness in his title — ^per Lord Medwyn 
in Lord Blantyre*s case. (Irving v. Leadhills Mining 
Company, 11th March, 1856, 18 D. 833.) 

Although a party may not be entitled to divert 
the water flowing in an artificial channel, it does not 
follow that he is bomid to keep the channel in repair. 
It rather appears that he is bound to do no more 
than permit the heritor who desires the continuance 
of the stream to have access for the purpose of repair- 
ing it. {McLean, supra.) 

A water-course may be created artificially, as well 
as diverted to an artificial channel Thus, the drain of 
a mine may create a water-course, as may the drain- 
age of a swamp, or the drainage of the surface of the 
ground. The general rule is, that the servient tene- 
ment must receive the water so collected, BeWs Pr., 
968; and if it have received it for f jrty years, it 
would rather appear that it could not be directly 
diverted. If diverted in consequence cf some lawful 
operation, of which the primary object is not the 
diversion of the water, it would rather appear the 
inferior heritor would have no remedy, aa for instance, 
if water collected by drainage were diverted in con- 



sequence of an improved system of drainage — ^for 
there the drainage of the lower heritor would be 
damnum absque injuria. 

The essential characteristic of a stream is not so 
much a perennial flow as a defined channeL The 
rights and limitations of property in running water 
may have place in reference to a stream, though it bo 
not altogether perennial (Cruiek^ankB, 1791; Hume, 
506.) But a distinction must be taken between a 
stream of which the bed is occasionally dry, and a 
winter torrent, from which, although it may have 
made itself a channel, it is thought that no right will 
arise to the inferior proprietor, because there cannot 
in that case be held to be an established run of 
water. 

The right of the inferior heritor in flowing water, 
extends up to the spring, or lake, or swamp, from 
which the water begins to flow, if the flow firom 
them be perennial; but if the flow be not peren- 
nial, but occasional only, the water in the source 
is, it is thought, the uncontrolled property of the 
proprietor of the ground. {CruuManks, ut mpra; 
Linlithgow, 1767; 5 Brown's Supp., 935; Dudden v. 
Guardians of the Clutten Union Co., 1 Hurl, and Norm, 
Exch,, p. 627.) It seems |>robable that the rights of 
a proprietor to the water in his spring may be looked 
on as less restricted than to the water in a stream. 
{Gale on Easements, 333, 334.) 

On a proprietor's right to springs we have formally 
rejected the rules of the civil law, according to which 
the right of a proprietor over the spring in his land 
is uncontrolled and unlimited. See the argument in 
the case of Cruickshank. 

If a man can arrest water on his land before it 
assumes the characteristics of a stream, or has formed 
a spring so large as to afford a perennial discharge, 
he is held entitled to appropriate it; he may arrest 
and appropriate to any extent the rain falling on 
his lands, and he may collect and apply to his own 
use the surface water which would otherwise spread 
over his land and find its way, if not evaporated, to 
the nearest stream, BdCs Pr., sec. 1109. ''It has 
" never yet been held that a man might not drain his 
" land, and so abstract the water oozing through it, 
'* although such water would otherwise have found its 
"way to a fiowing stream." (Sir C. Crestwdl in 
Chjaaemore v. Bicfiards.^^ One reason of the law on 
this point seems to be that it could seldom be known 
whether any, or what amount of the drainage water 
would reach the neighbouring stream. But this cer- 

* Since our last publication we notice that thia case 
has been affirmed in the House of Lords. The principles 
stated by their Lordships in their elaborate opinions, in the 
main concur with those which we have endeavoured to ex- 
plain. The case, from first to last, is highly instructive. 
Lord Wensleydale says it is the most important case which 
has come before the House of Peers since he became » mem- 
ber of it. 
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tainly is not a reason sufficient of itself to justify the 
role^ for if all the drainage water of a district were 
appropriated, the diminution of the stream into which 
it usually fell might certainly be sensible and im- 
portant Such was the late and veiy important case 
of C/uzsemore y. Richards, The local Board of Health 
for the town of Croydon sunk a large well near the 
river Wandle, and by means of pumps and steam 
engines they pumped water into a reservoir for the 
supply of the town of Croydon, to the amount of five 
or six hundred thousand gallons per day. This water 
would otherwise have flowed into the river Waudle, 
and would have been available as motive power for a 
mill built on the banks of the river, yet it was held 
that the owner of the mill had no title to object to 
the abstraction of the water. The principle seems to 
be, that the water, until it attains a definite course, 
is a mere portion of the land, and does not become 
in law that peculiar subject of right, aqua prqfiuena. 
It is quite clear that the legal rules in reference to 
flowing water could never be strictly applied to 
surface water, or to water percolating through the 
soil, because if so, the proprietor could not drain his 
land at all; and yet on the other hand the injury 
done to the riparian proprietors by the abstraction of 
the drainage water of a district may be exceedingly 
serious. It cannot be denied, however, that tliere is 
a stage at which the right of a proprietor to the 
water on his lands is absolute ; he can arrest it as it 
falls in the form of rain, although it be certain that 
some of the rain arrested will naturally make its way 
to the neighbouring stream, and the only question is, 
when does that absolute right cease, and the right of 
the owner of the inferior tenement emerge ? And it 
appears equitable and reasonable that in order to its 
being affirmed that the owner of an inferior tenement 
has a right, ex jure naturae, to certain water, although 
not at the time on his lands, but on the contrary in 
the lands of another, the course and determination of 
the water to the inferior tenement should be clear and 
defined. {Broadbeni Rambotham, 1856, 11 Exeh., 613; 
Dudden, 1857, 1 ffurl. and Norm., 627.) Mr Justice 
Coleridge, however, dissented from the judgment of 
the rest of the Court in the Croydon case, and de- 
livered an elaborate opinion to the effect that the 
owner of the mill had a sufficient right to insist that 
the water should be permitted to follow its natural 
course through the soil and into the Waudle, an 
opinion not without support from previous cases. 

In the case of Irving v. LeadhiUs Mining Co., a 
proprietor adjoining a stream, into which the drain- 
age from a mine had flowed, endeavoured to interdict 
the lessees of the minerals from driving a lower mine, 
on the ground, that in consequence of such an opera- 
tion the drainage of the mine would, or probably 
would, be diverted from the stream. But it was held 



that a stream originating in the drainage of a mine 
along^ particular level had been made not for a per- 
manent but a temporary purpose, and that the owner 
could not prevent any lawful operations of the ten- 
ants in working their mines, which might have the 
effect of withdrawing the water from its former 
channel. The Justice Clerk, in the course of the 
judgment delivered by him for the Court, observed: 
''The complainer says he has such a legal interest in 
"the direction of the underground natural drainage 
''of the land, that no operation for the benefit of the 
"other, in his oWn workings, shall be allowed, which 
"may carry such underground drainage in another 
"direction. We are of opinion that there is no such 
"interest in law in regard to the direction of such 
"underground drainage, and that all the underground 
"water arising from mines, whether percolating from 
"the surface, or arising from the underground work- 
"ings, is wholly at the disposal of the owner of such 
"mines; so that he may send it off in the direction 
"most convenient for himself, at the least expense^ 
"and in the readiest manner for drying his seams of 
"minerals.*' . . . "Of the natural direction of 
"underground drainage, law can take no account. 
"Not only is it a matter rarely capable of any, and 
"never of correct ascertainment; but it is, from the 
"nature of things, at the disposal of the owner in 
"working minerals, for his right to minerals imports 
"a right to direct and get rid of the underground 
"drainage in the way most beneficial to himselfi by 
"any outlet of which he has the chaimel." 

This decision and opinion bear directly only on the 
underground drainage of mines; but the arguments of 
the Justice Clerk seem to bear on subterranean water 
generally, at least when it merely percolates through 
the soil, and has no clear or defined channel It is 
thought that no right would be recognised in any 
party to subterranean water in that condition. 

In the case of BaUton v. Bensttd, 1808, 1 CampfK 
E, 463, where a party libelled the use of a well for 
two years, and stated that another party, by digging 
a drain in a neighbouring property, had drawn off 
the water from the well. Lord EUenborough held 
that if it were proved as matter of fact that the 
diminution of the water in the well was caused by 
the cutting of the drain, that the latter was an 
illegal operation, a judgment followed by Justice 
Story, in the case of DemOer v. The Providence Aque- 
duct Company in 1833. 

But in the case of Acton v. Bell, 1843, 12, Jdea 
and Wels, 324, it was held that a plaintiff alleging 
a right to certain wells, and underground springSi 
and water-courses, had no remedy against him whoj 
by sinking pits for mineral operations, had drawn 
the water away from the plaintiff's underground 
water-courses, springs, and wells. There was her^ 
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no user for twenty jeara. Chief Justice Tindal, in 
ddivering the judgment of the Court in favour of 
the defendant, said: — ^''The case is not to be governed 
^'by the law which applies to rivers and flowing 
'' streams, but rather falls within that principle which 
** gives to the owner of the soil all that lies beneath 
''his surfjAce; the land immediately below is his 
<< property, whether it is solid rock, or porous ground^ 
" or venus earth, or part soil part water; the person 
" who owns the svaf&ce may dig therein, and apply 
'* all that is found to his own purposes at his free- 
-will and pleasure; and if in the ezerdse of such 
" right, he intercepts or draws off the water collected 
''from underground springs in his neighbour's well, 
" this inconvenience to his neighbour falls within the 
" description of damnum absque injuriOf which cannot 
« become the ground of an action." 

If the law were otherwise, his lordship observed, 
then the drainage of any ground, however distant, 
might be objected to if it could be shown that the 
spring or well of another party were thereby affected, 
a remark, the justice of which is not obvious, because 
not even a riparian proprietor can have any remedy 
for the consequences of drainage. The grounds of 
judgment in that case seem directly opposed to 
those in the case of Bahton v. Bensted; unless the 
fact that there had been a twenty years* user (a 
specialty of the English Law,) in the one case and 
not in the other, can be regarded as the ground of 
distinction. 

The decision in the case of AcUkn v. Bell was 
supported by a text from the civil law to the effect, 
that if digging in your own ground you drain your 
neighbour's well, he has no remedy if your operation 
have not been executed for the purpose of iojuring 
him. (Dig, Lib., 39, T. 3, sec. 12.) And it would 
rather appear that it corresponds with the indica- 
tions of opinion on the subject dropped in the case of 
the Leadhills Mining Company. 

Possibly there may be ground for distinctiuns be- 
tween different cases. lu digging either for water 
or fur any other purpose, one may drain his neigh- 
bour's spring ill two different ways ; he may dig be- 
low it, and if the spring drain off in consequence, the 
owner of it merely suffers in consequence of the na- 
tural inclination of the strata, and the other party 
but takes advantage of that — ^and certainly his right 
to take advantage of the direction of the underground 
current is not without analogy to his right to the 
water in its natural channel on the surface; or he 
may strike the underground stream which causes the 
spring, above the spring, and before it reaches it, and 
in this way it may be that he may intercept the 
water. In such a case, the right of the party who 
owns the well to object to the operation might seem 
laore plausible, more especially if it wore possible to 



trace and identify the course of the subterranean 
stream supplying the spring. 

If a subterranean stream flow in a defined and as- 
certained channel, there does not seem reason for 
holding that the righ^ of parties on it are different 
from the rights over a stream on the surfewe. The 
law has been so laid down in more than one case in 
England, as in Dickenson v. Grand Junction Canal 
Company f 13th January, 1652, 7 JExck, 282. On 
the whole, the law of subterranean water-courses is a 
subject which has been little canvassed in Scotland, 
and which is too obscure and intricate to admit of 
discussion within the limit& of a paper already ex- 
tended to an inconvenient length. Qenerally, it is 
thought that the law will recognise no right in per- 
colating water, nor give any remedy in consequence 
of a party digging or sinldng a pit or well in his 
ground, though the water from his neighbour's spring 
should ooze through to it; but on the other hand, the 
case might be different, if the undeiground channel 
were defined or capable of being traced. An analo- 
gical application of the law in regard to water flow- 
ing on the surface would seem to lead to such a 
distinction. 

Although water be chiefly valuable for domestic 
and for manu&cturiug purposes, the right to private 
streams confers ocher rights of less importance^ but 
not the less clearly recognised in law. For instance, 
the additional beauty of an estate and comfort of a 
residence, caused by the vicinity of a stream, are legal 
rights which entitle the proprietor to prevent the 
abstraction or pollution of the stream. 

The right to a stream carries along with it the 
right to fish in it. In rivers of breadth, forming the 
marches to properties, this right, in each proprietary! 
extends only to the middle of the stream; in more 
insignificant streams, it would seem difficult to carry 
out this principle. The right of fishing for trout is 
a right subordinate to the right of salmon fishing; 
and, it would seem, cannot be exercised by the 
riparian proprietor, if injurious to the salmon fish- 
iug enjoyed by another. (Mackenzie, 26th May, 1830, 
8 Sh., 816, Aff, Uth May, 1832, F. W. and a, 31.) 
It is a right possessed only by the riparian pro- 
prietors; for although trouts themselves are ferae 
naturae, and the property of whoever catches them, 
the right to fish is not common, nor does the ri§^t 
of access to the stream confer it. A right of way 
along the banks of a private stream will not con- 
fer a right to fish in it, Ferguson, 18th July, 1844, 
6 D., 1363. A man may be prevented from fishings 
or subjected to an action for invading the right o^ 
another, if he do fish; but he cannot bo deprived of 
the fish he may have caught. 

Flowing water is not only a subject of right itself, 
but is frequently the occasion of alterations of right 
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in tiie land, in oonseqtienoe of its action on the banks 
of the stream. Bat the questions that arise in refer- 
ence to rights to islands in the beds of streams, to 
land deposited in the way of allaTion, or separated 
from one estate and attached to another by the force 
of a torrent^ and the like, do not come within the 
scope of these observations, which apply more strictly 
to the nature and limits of private right in the 
water itsel£ Moreover, a party's right of pro- 
perty in the banks or bed, and the questions that 
arise in consequence of alterations thereon, depend 
on legal principles entirely distinct from those which 
regulate the law of flowing water, and thus no 
advantage could arise from treating them in con- 
nection. 



THE LIABILITY OP THE PARTNERS OF 
JOINT-STOCK COMPANIES. 



Wb proceed to inquire who are liable to contribute 
towards payment of the debts of a Joint-Stock Com- 
pany, and the circumstances in which exemption has 
been granted. This liability is not a creation of 
the recent Acts. It has always existed at common 
law, and we have an instance of its enforcement in 
the old case of Douglas v. Rair, 24th July, 1778; 
Morr. 14,605. The partners of the insolvent bank 
of Douglas, Heron, & Co. resolved, at a general 
meeting, that each partner should be required to pay 
up his whole capital, and to advance a farther sum of 
£200 upon each share of £500. 'Rait resisted tlie 
demand for this contribution, pleaduig, that the meet- 
ing had no right to compel a contribution, and that 
even although the partners had the power to make a 
call, there was no necessity for doing so, the proper 
funds of the company being more than sufficient to 
answer all demands made by the creditors. The 
Court, however, decerned for the amount of the call 

This important decision seems to have been over- 
looked by the Lord President in the recent case of 
Wryghts ▼. Lindtay, 20th Nov., 1856, where, in 
speaking of calls made on the shareholders of a 
Joint-Stock Company under the English Winding-up 
Acts, he describes the liability for the calls as a 
statutory liability, and adds : '' The company was an 
" English company, but we have not been told, as 
<' matter of £sct, that according to the law of England 
'' such a demand could have been made and enforced 
''before the date of the statute. We know that by 
** the law ofiSootland U certainly cotdd not,** 

A Contributory is defined by the Joint-Stock 
Companies Act, 1856, sec. 65, as any existing or 
former shareholder upon whom calls are authorised 
by that Act to be made. (1.) Existing shareholders. 
Every company is required to keep a regLster of 



shareholders, in which is to be entered the names^ 
addresses, and occupations of the shareholders, the 
shares held by each, the amount paid thereon, the 
date of the entry of each name, and the date at which 
each person ceased to be a shareholder. This register 
is declared by the Act to be evidence of any matter 
directed or authorised to be inserted therein, and the 
parties named in the r^pster will be deemed existing 
shareholders. It is, however, provided that if the 
name of any person is without sufficient cause entered 
in the raster, such person may apply by summary 
petition to the Court for an order tiiat the register 
may be rectified, (sea 25,) And by the Amendment 
Act of 1857, (sea 9,) it is also provided that the 
Court may decide on any question relating to the 
title of any person to have his name erased from the 
register, whether such question arises between two or 
more holders of shares or stock, or between any holdert^ 
or alleged holders^ qf shares or stock, and the company; 
and generally, the Court may decide any question 
that it may be necessary or expedient to decide for 
the rectification of the register. (2.) Former shant* 
holders. The Act provides, (sea 62, Act of 1856,) 
that any person, who has ceased to be a shareholder 
within the period of three years prior to the com^ 
mencement of the winding-up, shall be deemed, for 
the purpose of contribution, to be an existing share- 
holder, and shall have in all respects the same rights, 
and be subject to the same liabilities to creditors as if 
he had not ceased to be a shareholder, with the 
exception that he shall not be liable for any debt 
contracted after he ceased to be a shareholder. The 
commencement of the winding-up is declared to be 
the time of the application to the Court in judicial 
liquidations, and the time of passing the resolution 
to wind up in voluntary liquidations. 

The power to make caUs on former shareholders 
will only be exercised where doubt is entertained as 
to the ability of existing shareholders to contribute 
to such an extent as will satisfy the debts of the 
company, and pay the expense of winding-up. Whera 
no doubt exists on this head, it might produce 
grievous hardship, and would indeed serve no good 
end to call on former shareholders to contribute 
The Act providing that every transferee of shares 
shall, in a degree proportioned to the shares trans- 
ferred, indemnify the transferrer against all existing 
and future debts of the company, a provision which 
receives effect in the adjustment of the rights of the 
Contributories which the Court or the liquidators, as 
the case may be, &11 to make after the creditors are 
satisfied. 

This liability to contribute has been resisted on 
various grounda 

Shareholders may have become such either (1) at 
the formation of the company, or (2) after the com« 
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pany had commenced business. The latter class, 
again, may have acquired the shares from a third 
party, or from the company itsel£ It is important 
to keep these distinctions clearly in view, for, as 
will be immediately seen, they give the key to the 
various cases bearing on the subject. 

(1.) With regard to original diareholders of a com- 
pany formed in good faith, there does not appear to 
be any defence to the daim for contribution. All 
stand on the same footing. At the outset, all agreed 
to engage in a speculative business which might be 
successful, or the reverse, and each formed his own 
opinion as to the probable result. And as all would 
share in the prosperity of the company, all must, in 
like manner, bear its losses. 

It is conceivable, however, that a band of adven- 
turers may unite to entrap the public into taking shares 
in a projected company by fraudulent misrepresenta- 
tions as to its available resources — as for instance 
where a company is projected for the purpose of prose- 
cuting mining operations aXready in progress, and the 
projectors induce a party to become a shareholder by 
fraudulently misrepresenting the hnown results of 
working the mine, or by conceaUng facts which 
render it certain that the mine cannot be wrought 
without loss. In such a case it is thought that 
whatever may be the liability of a party so misled to 
innocent creditors, he would not be liable as a Con- 
tributory to the effect of sharing iu the loss with the 
parties by whom he had been deceived. To entitle 
a shareholder in such circumstances, however, to 
relief from contribution, he must repudiate his con- 
nection with the company as a shareholder the 
moment he becomes aware of the fraud that has been 
practised upon him, ex jxirte Gibson, 3d March, 1858; 
English Jurist, N. S., voL 4, p. 1005. 

(2.) With regard to those shareholders who ac- 
quired their shares after the company had com- 
menced business, from a party selling in good faith, 
two grounds have been relied on in resisting the 
daim for contribution— ;/£;*«/, that the purchase was 
induced by fraudulent misreprcscutatiou or conceal- 
ment on the part of the company, or of directors or 
officers of the company; and second, that an ipso facto 
dissolution of the company had taken place through the 
loss of the proportion of the capital declared by the 
contract of copartnery to operate such a dissolution. 

Neither ground has been held tenable. In the 
recent case of Duranty, 20th Nov., 1858, 4 Jurist 
N. S. 1068, where the first was relied on, Duranty 
had purchased 151 shares of the Liverpool Borough 
Bank, a few weeks before the Bank stopped, ou the 
faith of the annual report by the directors. He was 
held liable to contribute, the l^laster of the Bolls re- 
marking, " It is important to keep the distinction in 
•' mind between thouc cascj* where the niisrcprc^euta- 



'' tions are made by the parties to the contract, and 
" those where third parties make the false representxi- 
" tions upon which one or both of the contracting 
'' parties enter into the contract. If one of the parties 
« to the contract make false representations, upon the 
" faith of the truth of which the other party enters 
'' into it, the Court sets such contract aside — ^it re- 
'' mits the parties to their original position. But if 
" a third party comes to A, and induces him by false 
" representations to enter into a contract with B^ and 
'' B makes no false representations^ and is not privy 
'Ho the false representations made by such third 
" party, then A cannot come to this Court to have 
''the contract set aside, and his only remedy is 
" against such third party to obtain damages for the 
" loss he has sustained." In the still later Scotch 
case oflnglis v. T/ie Liquidators of the Western Bank, 
decided by Lord Kinloch Ordinary (whose judgment 
was acquiesced in) on 4th Jan., 1859, the same 
defence was pleaded, and repelled. After pointing 
out the distinction between a contract made with 
the company and with a third party, the Lord 
Ordinary shows very clearly the impossibility of 
sustaining the plea. "What," he asks, "is to be 
"the practical result of sustaining the complaiuer's 
"plea for liberation from his purchase? Are the 
"shares to be thrown back on the sellers, and the 
"sellers placed under the responsibility which the 
" comphviner repudiates ? This would be against all 
" equity, for the sellers are entirdy innocent of fraud, 
" as much so as the complaiuer himsel£ Are both 
" sellers and purchasers, then, to be free of respon- 
" sibility, or in other words, are the shares to be held 
"annihilated? This is the remaining alternative, 
" but it is even less admissible than the other, for 
" the result would be to throw the liability attached 
" to these shares on the remaining shareholders, who 
" are quite as innocent as the others. It would be 
" simply to make a compulsory sale of these shares 
"to the remaining shareholders amongst them, at the 
"price of all the loss attached to them." 

The defence founded on the ipso facto dissolution 
of the company, was stated in the case of Allan v. 
Kerr's Trustees, 7th June, 1853, 15 D. B. AL 225, 
where it was thus disposed of by Lord FuUerton: 
" Every partner is entitled to sell shares and deal as 
"if the company is existing, until he is made aware 
"that it is dissolved; and on the other hand, every 
" person dealing with a partner is bound to satisfy 
" himself and look to the diances before he enter into 
" the transaction. But to say that at any distance of 
"time, when a sale has fairly taken place between 
" two parties, it is to be set aside on the ground that 
" at the time of the transaction there was really no 
"company existing, that would bo i'ltrdilucing into a 
*' matter of fair dealing between the parties a principle 
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'' to which I am not disposed to give effect'* Aad 
in the case otinglis, already referred to, Lord Einloch 
ridiculed the plea as extravagant. " So long," he says, 
"as no balance produmed the specified loss, and tiie 
'' company continued to subsist and do business, he 
" (the Lord Ordinary) conceives that all transactions 
" in the sale and purdiase of shares bonajlde engaged 
"in must stand good like the company's transactions 
"generally." 

It may now therefore be regarded as fixed law, both 
in Scotland and in England, that a purchaser of shares 
from a bona Jide seller is liable as a contributory, 
whatever may be the position of the company, or the 
inducements which led to the purchase. See ex parte 
Ayre, 22d May, 1858; JuriO, N. S. 4, 596; Buma 
and Fennel, House of Lords, 16th July, 1849; 6 
BelTs App. Cases, 541; Dodgton's Case, 3, De G. & S., 
p. 85. 

It remains for us to review the various cases bear- 
ing upon the liability to contribute of parties who 
have purchased shares yh>m the company iudf. To 

this part of the subject our next paper will be 
directed. 



EXTENSION OF THE JURISDICTION OF 
SHERIFF COURTS. 



Within the last twenty years the jurisdiction of the 
Sheriff Courts has been considerably extended, with 
results which have been generally satisfactory to the 
profession and to the -public; while, by the recent 
Sheriff Court Act, the proceedings in these Courts 
have been simplified and accelerated. There still 
remains, however, several other classes of cases which 
we think might safely, and with advantage to the 
community, be brought within the competency of 
these Courts. 

1.. Actions of Separation and Aliment — ^The pri- 
vative jurisdiction of the Court of Session is, in most 
instances, a practical denial of justice in cases of this 
description. A woman who has the misfortune to 
be tied to a brutal husband, cannot, without a tedious 
and expensive litigation in the Supreme Court, obtain 
the miserabUe reinedium of separation — and a litigation 
in the Supreme Court is a luxury too expensive for 
all but the wealthy and educated classes — those 
classes in which that legal cmelty, which alone is 
held to justify a separation, is of very rare occur- 
rence. The result is, that actions of separation in 
the Court of Session are of very rare occurrence, 
while we hardly take up a police report without 
finding in it the trials of one or more blackguards for 
abusing their wives. 



The Sheriff Court is, from its constitution, really 
better fitted for the disposal of this class of cases tluui 
the Court of Session. For the Sheriff takes the 
evidence in person, and sees the parties and witnesses, 
while in the Court of Session the proof is taken on 
commission. The expense would be lessened by at 
least four-fifths, while the risk of an erroneous decision 
would be sufficiently guarded against by the right to 
advocate, which of course would be reserved to the 
losing party. 

'2. Stupendcms of charges on regtMiered protests, and 
decrees of registration generally. — ^By the l^eriff 
Court Act of 1838, 1 <k 2 Vict cap. 119, a juris- 
diction in such suspensions is given to the Sheriff 
of the suspender's domicile in cases where the sum 
charged for is under £25 of principal, exclusive 
of interest and expenses. But the Sheriff has no 
jurisdiction in suspensions of chaiges for larger sums, 
nor can he even grant a sist of a charge for a less 
sum, unless upon caution. 

In no dass of cases is despatch of more essential 
importance than in suspensiona The questions in- 
volved in most instances turn upon points of mercan- 
tile law — such as are the subjects of daily discussion 
in the Sheriff Courts — or upon the terms and im- 
port of oaths on reference, in which most suspensions 
terminate. In these Courts cases are daily enter- 
tained and decided, in which the sums at issue are 
larger, and the questions involved more difficult and 
complicated than in ninety-nine out of a hundred 
of the suspensions brought in the Bill Chamber and 
the Court of Session. We would, therefore, propose 
that all cases of suspension of charges on registered 
protests of bills, should be brought within the com- 
petency of the Sheriff Court 

3. Actions of proving the tenor of mercantile tmfo.— 
When a bill or receipt is lost, by the present practice, 
it is necessary that its tenor should be proved in an 
action in the Court of Session. This, especially when 
the amount involved is small, often occasions great 
hardship, and even the abandonment of just claims, 
and there appears to be no reason why the jurisdic- 
tion of the Sheriff should not be extended to these 
cases. 

4. Actions of JRedudion of Mercantile Contracts and 
otiier Mercantile Transactions on the ground of fraud, 
— ^By the recent Bankrupt Act, the jurisdiction of the 
Sheriff has been extended to reductions of fraudulent 
preferences in bankrujitcy, and this measure has met 
with the approval of the public and the profession. 
In practice, it is found that cases of this description 
are rapidly and satisfactorily disposed of in the Sheriff 
Court; and the experiment having been thus fEur sue- 
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ooBsfiily it is moat desirable for the interest of the 
mercantile community, that the same coarse should 
be adopted in relation to all cases of redactions of 
mercantile writs. 
As indicatiye of the confidence entertained hj the 



public in the Sheriff Courts, we would call attention 
to the &ct, that out of nearly one thousand cases de- 
cided by the Sheriffs in Glasgow, during the last 
twelve months, only serenteen have been advocated 
to the Court of Session, 



BND OP VOL, I. 



SHERIFF COUIIT RKPORTS. 



litports 0f Cases ittM in t^e S^^rifi (S^mis. 

26th Hat, 1858. 

SHERIFF COURT, GLASGOW. 

(Mb Shsrtft Stbklv.) 

William Ltow MThcn, (Paterson's Trustee), v. Pitrr 
AiKVAN and Thomson Aikmav. 

Bankruptcy — Clauee — Jurisdiction — Competency — Mortgage 
— Fn an Actum of Jledurtion wider the Act 1696, of two 
Mortgaget and a Bill of Sale of certain ekares of a Ship cU 
the inttanee of the Tnutee on a Sr*iuettrated Etlale — Udd, 
that the "* Bankruptcy {ScotlandC^ Act, 18.'SG,'* eec. 10, and the 
" Bankruptcy and Real Seairitiet (Scotland^ Act, 1857,** 
Mc, 9, confer power on the Slieriff Courtt to tet atide, either 
hy way of action or exception, all dude made toid by the 
Jirtt-mentioned Act, and all alienatioM of property hy dper- 
ton ineolvent or Notour Bankrupt, whidi are voidable hy 
ttatnte or at common law; and that Seduction it a competent 
form of aeti<m to try tueh quettiont. 

Opinion, That a Mortgage in tecurity of prior advaneet, al- 
though regittered prior to tequettration, doet not preclude 
challenge under the Act 1696. 



Thk pursuer, as Trustee on the Sequestrated Estate of Adam 
Paterson, raised an action in the Sheriff Court of Lanarkshire, 
setting forth that the defenders, to his great hurt and pre- 
judice, bad obtained from the Bankrupt two mortgages over, 
and a bill of sale of, certain shares of the ship " Mayflower ;" 
and concluding, in common form, to have tiie same reduced ; 
let, In respect that the estates of the said Adam Paterson were 
sequestrated o^ or about the Sd day of November, 1857, and 
that at the dates when the said respective deeds or writings 
were granted and registered, at least within sixty days there- 
after, the said Adam Paterson was utterly uisolvent and 
notour bankrupt, in terms of the Act of Parliament 1696, cap. 
5, as extended by the Act 54 George III., cap. 137, and sub- 
sequent statutes, and that the several deeds and writings were , ,, - .,, .•,... x- - i^ - r ..• m 

. J . V ^ . ,- .. ^. .. . and that without distmction or exception of actions of any 

so granted without any pnce or value paid therefor, or at | j^rticuUr character, if so be tlutt they ore actions raised in 
least without any value being given therefor at the time of ! the ordinary Court, in such form and with such conclusions as 
the same being executed or r^;istered, and without other just J will appropriately try and enable adjudication to be given upon 
and necessary cause, or in satisfaction or security to the j ^^^ questions submitted to such Court for determination; There- 
defenders of a debt or debts previously contracted, and for the I **>T^ ^^^P®!? *^« ?*i^ ,?"* preliminary defence; so far as appli 



competent, moreover, as laid, inasmuch as the deeds sought to 
be reduced arc separate and distinct, relating to ditttinct tran* 
sactions, and must be dealt with separately and independently ; 
whereas In the summons they are mixed up together, and with- 
out any sufficiently specific averment as to each. (3.) A denial of 
the pursuer's avermeuts generally, and of the alleged grounds 
of reduction in particular; and explained, (4.) Hiat the deeds or 
writings referred to in the summons, and sought to be reduced, 
were granted for gooil and onerous causes, are ui all re^ipects 
valid and effectual, and are not struck at or affected either by 
the bankruptcy or sequestration of Adam Paterson, on whose 
estate the pursuer is trustee, or by the provisions contained in 
any of the statutes libelled on. (5.) More particularly the 
deeds of mortgage in question having been granted and duly 
registered prior to the alleged bankruptcy of the said Adam 
Paterson, cannot, by reasons of the provisions contained in 
the Merchant Shipping Act, 1 854, be affected by any Act of 
bankruptcy committed or occurring subsequent to the regis- 
tration of said mortgages. 

The Record having been closed on the Summons and Minute 
of Defence, the case was debated on the preliminary pleas 
before the Sheriff-Substitute, whose judgment we are induced, 
by a consideration of the novelty and importance of the ques- 
tions at issue, to give at length. 

Glatgow, 23<2 February, 1838. — Having heard parties* pro- 
curators in terms of the foregoing appointment, Finds as to the 
first preliminary defence that uie sound and necessary con- 
struction of " the Bankruptcy Scothmd Act, 1856 " (19 and 
20 Vic. cap. 79, sec. 10), when construed and read together 
vrith "the Buikruptcy and Real Securities Scotland Act, 
1857 " (20 and 21 Vic* cap. 19, sec. 9), as expi-essly required 
by sec. 10th of the Act last mentioned, is to confer upon the 
Sheriff Courts in Scotland a jurisdiction to entertain, Ixy, and 
determine all questions arising in bankruptcy as to deeds made 
void by the said first-mentioned statute, " and all alienations of 
" property by a party insolvent or Notour Bankrupt, which 
"are voidable by statute or at common law." Finds that under 
the said 9th section of the statute last mentioned, jurisdiction 
and authority' are griven to the Sheriff Courts to try all actions 
and exceptions in the ordinary Court falling within the statute, 



purpose of securing to the defenders an undue preference over 
the estate and effects of the said Adam Paterson, and of de- 
frauding his true and lawful creditors. 2d, In respect the said 
several deeds or writings, or one or more of them, when signed 
and delivered by the said Adam Paterson, were blank in the 
name of the creditors or assignees, and in other essential parts ; 
and also in respect they were not sealed by him — ^that tiiey 
are not properly tested — are erased in t%d>ttantialibiu, and 
are otherwise defective in the statutory solemnities; and 3d, 
and Separatini, That the bill of sale before mentioned is null. 



cable to the jurisdiction of this Court, and sustains the juris- 
diction thereof to try the present action, as being an action 
which is founded upon a challenge by the trustee of a tmus- 
action by a bankrupt whose estates are now under sequestra- 
tion, and which transaction is said to be void under the 8tatute 
1696, cap. 5. Finds farther, as to the form in which the pre- 
sent action has been brought, being that of a regular action of 
reduction, with rescissory conclusions as to the deeds sought to 
be reduced, and with petitory conclusions arising from such 
reduction for the vindication of the pursuers* alleged rights in 
the premises — that ks by the said statute 1696, cap. 5, the 
form of rerhictiim is pointed out and presciibed, and as by in- 

statute the said form of reduc- 



ia respect that .t ^e date of the mortgage. V»ing granted it j ^^ b^oS^^l'L^e p'roper fom of trying ,ue.tion« 
was speciaUy agreed that the said deed or biU of sale should j i^ bankruptcy arising under the said statute, and that im-is 
be delivered up ; and the same was then acknowledged and j diction has, as aforesaid, been conferred upon the Sherif 



agreed on both sides to be cancelled and set aside; but that j ordinary Court to try such questions in bankruptcy by action 
the same had since been detained by the defenders, in breach i m weU as by exception, without Umitation as to the nature 

of the Mdd agreement, and without any ri^t to do so. j ^^^°"? °V^« ^^^''"'uT ^""T^S! T "''*'°'' fo«nJ«l,"Pf>^ ^^ 

^ .n J • ._x r^i A ^/.Ai. - said statute 1696, although hitherto competent only m the 

l-or these reasons, and in virtue of the Act 1G96, cap. 5, as \ Supreme Court. r>nst necessarily be held as now aleo compe- 

exteudcd by the Act 54 Geo. III., cap. 137, and subsequent ; tent in the ordinary Slieriff Court, so as to give due effect to, 




reduced, and to be restored thereagain^^ in integrum. 

The defenders plcvled, (I.) Incompetency and want of juris- 
diction, the action being in the fonn of a reduction. (2.) In- 



fore repels the said first preliminary defence so far as respects 
the form of the present action, and sustains the .. •"''.potency 
of the present action in the form as libellud. Finds, as to the 
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defence, that at least until the production 
k tatisfled the punaer cannot be called upon to do more than 
state in his Summons, in general terms, as he has done, that 
the reasons of reduction, which are set forth in the usual style 
in such cases, apply to ike said several deeds or writings, '' or 
one or more of them,** reserving to require the pursuer, after 
the production shall be satisfied, and, should that appear 
necessary, to condescend by minute or otherwise more specifi- 
cally upon his grounds of challenge, as applicable to each par- 
ticular deed sought to be reduced. Finds, as to the third pre- 
liminary defence, founded iipon the terms of the Merchant 
Shipping Act, 17 and 18 Vic, cap. 104, sec. 72, under which 
it is contended that mortgages of ships are excluded from the 
operation of the said statute 1696, cap. 5, that the said de- 
fence is not, properly speaking, merely preliminary, but is 
rather a defence upon the merits, to be considered and disposed 
of after the production is satisfied; Therefore repels the same, 
so far as preliminary, but reserves the same, so far as involv- 
ing the merits, an<i before farther answer, ap)x>int8 the defen- 
ders to take a day to satisfy the production within six days, and 
therewith makes great avizandum in common form. 

(Signed) Will. Steele. 

Note. — ^The question raised in this action as to the juris- 
diction of this Coiirt is one of g^reat general importance, and 
the Sheriff-Substitute has not ventured to dispose of it with- 
out not only full consideration, but also the valuable assist- 
ance of the opinions' of his colleagues, and of other local judges, 
whose judgment and experience give weight to their advice 
and assistance. 

CcHisidering the tendency of recent l^islation, and the im- 
portance attached by the public to securing a speedy and in- 
expensive administration in bankruptcy under the authority 
of the local Courts, it would have been a matter of regret to 
the Sheriff-Substitute had he been constrained to refuse the 
redress sought by the pursuer in the present action. But the 
Sheriff-Substitute is now fully persuaded, especially under the 
circumstances above express^, tibat there is sufficient jurisdic- 
tion in this Court to try such actions in the form adopted in 
the present occasion by the pursuer. It is well known that 
when the Bankruptcy Act of 1857 was originally brought into 
Parliament, section 1 0th contained a clause as to setting aside 
preferences, in these terms : " And that either in the ordinary 
" Court of the Sherff, or in the Court of Session." But it ap- 
pears {Murdoch on Banhruptqff poffe 9) that this clause was 
omitt^ during the passing of the bill through the House of 
Lords. This led to the introduction of clause 9th in the Bank- 
ruptcy and Real Semirities Act of last year, to the following 
effect: "The tenth section of the first hereinbefore recited 
" Act shall be taker to apply to actions and exceptions as well 
" in the ordinary Court of the Sheriff as in the Court of Ses- 
•' sion." It has since then been generally considered that the 
desideratum of jurisdiction in the Sheriff Court, in aU ques- 
tions of bankruptcy, has been obtained. It would no doubt 
have been better had the enactment in question conferred such 
jurisdiction expressly in so many words, because, as this has 
not been done, it has given rise to the plea stated here in de- 
fence, that jurisdiction cannot be conferred by implication, nor 
a large class of questions and of cases introduced at once, and, 
as it were, by a side wind, to the cognizance of a Court whose 
interference therewith had previoudy been strictly and anxi- 
ously excluded. But still, when the provisions of the two Acts 
are looked at as a whole, according to the express requirement 
of the loth section of the last statute, it was difficult to resist 
the conclusion that ample jurisdiction has been conferred upon 
the Sheriff ordinary Court in trying all questions of bank- 
ruptcy of the nature here presented for determination. 

For the lOth section of the Act of 1856 directly enacts that 
" ileeds made void by the Act, and all alienations of property 
" by a party insolvent or Notour Bankrupt, which arc void- 
" able by statute or at common law, may be set aside either 
" by way of action or exception.*' There is no doubt that these 
words do include a challenge under the Act 1G06. Such was 
always competent by way of action, and by the above words 
it was also for the first time made competent by way of 
exception. As exception was a very common way in which 
such questions occuned in the inferior Courts, it was considered 
by many that this general proviso would let in the jurisdiction 
of such Courts to the whole questions referred to in tiie section 
when these arose by way of exception, and it is believed that 
in accordance with this view, various such questions were, de 



faciOf considered and detenmned in this and other Sheriff 
Courts by way of exception since the statute passed. 

But all doubt really appears to be removed by the broad 
terms of the 9th section of the remedial statute of last year 
already cited. The word " action" is used without any limi- 
tation as to character or form, and such actions are declared 
to be tryable in the Sheriff Ordinary Court, as well as by the 
Court of Session. For by the Bankruptcy Act, as it has been 
seen, challengeable preferences " may be set aside, either by 
" way of action or exception;" and if, by the Real Securities 
Act, that section was to apply to actions in the Sheriff Ordi- 
nary Court, it is impossible to resist the conclusion that, under 
the two clauses combined, the Sheriff may try all actions for 
setting aside voidable preferences. 

It was indeed contended that as reduction was not men- 
tioned, and as the Court of Session has privative jurisdiction 
in rescissory actions, the Sheriff, even if he had competent 
jurisdiction otherwise, could not try an action of that peculiar 
kind.— Beli's Com., Shaw'g Ed., p. 1159. But to this the 
answer seems plain, that the general and unlimited word 
''action" must comprehend all actions; and if, as is self-evident, 
the reduction is the proper and appropriate form for trying 
such questions, then by necessary inference the competent 
form of action may be competently tried in the Court of com- 
petent jurisdiction. 

These considerations gain considerable additional force when 
it is seen that the present action, besides the reductive con- 
clusions, contains petitory conclusions for vindication of the 
pursuer's rights. Such conclusions are always competent in 
the Sherifl' Court in regard to moveable property, such as 
vessels, respecting which, indeed, peculiar and very extensive 
jurisdiction belongs to the Sheriff Court under its Admiralty 
powers. 

The second preliminary defence does not seem tenable. The 
pursuer challenges several deeds, and all of them upon the 
same ground. He has set forth that ground in the usual style, 
and until he sees the deeds by the production being satisfied, 
he can do no more. Nay, it is even questionable, whether 
the statement in the summons is not quite explicit even for 
trying the case after the prtnluction is satisfied : and upon this 
head the Sheriff-Substitute calls the attention of parties to the 
following cases, where issues were sent to a jury, in terms 
quite similar to those employed in the suumions for the pur- 
pose of trying one ground of action applicable to several dis- 
tinct statements or documents, to xnt-—Swayne v. Fife Bank- 
ing Company, 21th June, 1835; 13 Shaw, 1003. KUpatrick 
V. Irvine, Id Auffust, 1850; 7 BeU, 186. M*Into»h ▼. PU/wer- 
dew, I9th February and 28tA November, 1851y 13 J)., 726, 
and 14 J)., 116. 

The third defence, which is not strictly preliminary, and has 
therefore been reserved, raises a question of even greater im- 
portance and interest than that affecting the jurisdiction of 
the Court. From the facilities given by the L^slatiu'e to 
the acquisition and transfer of property in ships, the rights 
thereto have become not only most extensive, but also most 
accessible and available instruments of commerce. For that 
reason, and for the security of the large property embarked in 
shipping, these rights ought not to be lightly interfered with. 
But, upon the other hand, the very facilities thus given by 
the Legislature render that species of property only the too 
ready means of enabling preferences to be given to prior cre- 
ditors by venditions, absolute or in security, the printed forms 
of which may be filled up in a few minutes, and in a few 
minutes more placed upon the Customs' books, after which, as 
contended here, the rights of the assignee become indefeasible, 
however exceptionable or improper in the eye of law may 
have been the reason for which such right was conferred. It 
is therefore proper to examine very narrowly any plea, the 
effect of which might be summarily and conclusively to defeat 
the legislation and judicial determination of a century and 
a-half upon a branch of the law which has hitherto been 
favoured and extended with peculiar care, because of the im- 
portant advantages thereby secured to the general interests of 
the mercantile community. 

It appears that there is at present an action in dependence 
in the Supreme Court between the trustee on Richard Camp- 
bell's estate iCnd the Western Bank of Scotland, where the 
same question has been rMsed as in the present action, touch- 
ing a challenge under the Act 1696 of a mortgage r^^istered 
imder the Merchant Shipping Act. The Lord Ordinaiy Neaves 
has taken that case to report to the Second Division of the 
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Court. The Sheriff-Substitute has been privileffed with a 
perusal of his Lordship's interlocutor and note. For various 
reasons, most acutely as well as elaboratelj given, that learned 
Judge adopts the opinion that the Act 1 696 does still apply to 
mortgages of ships, notwithstanding the terms of the Mer- 
chant Shipping Act. It is hoped that the question before the 
Supreme Court may be decided one way or another, in time 
to found an authoritative precedent for the determination of 
this case. But as it is just possible that it may no^ and as 
the Sheriff-Substitute has of necessity been led to come to a 
conclusion, at least to a certain degree, upon the branch of 
the case now before him, he thinks it better at once now and 
briefly to indicate his views. He does so, however, with the 
express proviso, that farther argument) if wanted, is to be 
open to the parties thereanent after the production is satisfied 
and when the merits are discussed ; and it shall then be open 
to him to revise, and, if need be, to alter and modify these 
views, with the advantage which he will derive from their 
having been submitted for a time to the consideration of the 
parties. 

There cannot be a doubt that before the Shipping Acts 
were passed, mortgages of vessds granted in security of prior 
debts were challengeable under Uie Act 1696. Now, in 
these Shipping Acts, no reference whatever is made to that 
statute, nor even to the general principles upon which the 
statute and tiie course of judicial determination under the 
same have all along proceeded. It is settled law that a 
remedial statute passed for a protection of the public against 
fraud, cannot be repealed by implication, DtoarrU, p. 533 ; 
and therefore it is not to be assumed, that when the Legisla- 
ture passed the Merchant Shipping Acts, it was undoiog sub 
ailentio the established law of the realm. It must instead be 
held, if that is at all possible, that the various Acts are in har- 
mony and can stand together, (Dwarria ut miyra,) protecting 
all and trenching upon none of the rights cared for by the 
Legislature. 

Accordingly, it does appear that the effects of r^^tration 
under the Merchant Shipping Act can be completely pre- 
served without trenching upon the Act 1696. The ship being 
a moveable article, required actual delivery before the title 
of the mortgagee could be complete, and as it was expedient 
and necessary in multitudinous cases to confer a good title 
where actual delivery could not be given, the device of regis- 
tration was resorted to, whereby a title could be perfected 
consistently with the actual employment and possession of the 
ship in any way, and at any place, most suitable for the par- 
ties, BdVt Com.., Shaw^t Ed., p. 371, 372. An inchoate title 
by vendition or mortgage would prevail against general cre- 
ditors, if completed by r^^tration and endorsed on the certi- 
ficate before a trustee should complete his own title. Ibid, 
NoteE. 

But although a title is thus obtained by registration, it by 
no means follows that such title shall be indefeasible any 
more than the title of a mortgagee of a landed estate completed 
by sasine duly recorded ; and the words of the Merchant Ship- 
ping Act, section 72, do not give an^ such indefeasible right. 
There is no doubt that it is said that the mortgagee's right 
shall not be affected by any act of bankruptcy committed by 
the mortgager after registration. What precise meaning in 
the law of Scotland is to be attached to tliis phrase, "act of 
bankruptcy," it is not easy to see. Whatever may be its im- 
port as taken in connection with a proviso or salvo, which im- 
mediately follows, and which also precedes the subsequent 
words applicable to the right of the assignee, it will be found 
that what the statute meant to provide against was the mort- 
;:^er having the ship in his own order and disposition, and 
his being the reputed owner thereof. This salvo overrides the 
whole clause (Ihoarris, p. 515 and 668), and renders quite 
cleajT that which might otherwise have been abundantiy 
obscure at least in Sa>tland ; and shows that the assignee in 
bankruptcy is not to pretend that the ship is his absolutely and 
de plan Of because of some secret act of bankruptcy committed 
whilst the mortg«ger was its ajtparent owner. 

But the pursuer here sets up no such plea. He admits 
that the mortgagee has an ex fade valid title, or at least may 
have such ; but that there are circumstances inherent in the 
transaction, and in the very consideration given for the title 
itself, which, in virtue of the notour bankruptcy publicly suj^er- 
veuiug, give him a right to demand restitution of the ship in 
its integrity, at the hands of the mortgagee himself, as being 
ail iuduuuig or a concurring party in what, in law, is held to be 



a fraud. And there humbly appears to be neither principle nor 
phraseology in the Merchant Shipidng Act to prevent the 
assertion and vindication of such demand if well founded in 
point of fact. 

It is needless to add, in conclusion, that in so far as the 
action is laid upon fraud at common law, neither the Merchant 
Shipping Act nor any other seems to be available to protect 
the wrong doer. 

(Initialed) W. & 

The defender appealed, and the case was fully debated 
before the Sheriff, who, on 28th May, 1858, pronounced the 
following interlocutor : — 

" Glasgow f 2%th May^ 1858. — ^Having heard parties* procu- 
'^ rators, under the defender's appeal upon the interlocutor 
'' appealed against, preliminary defence and whole process, 
" adheres to the said interlocutor for the reasons stated there- 
" in, as also those contained in the following note. 

(Signed) "A. Alison." 

Note. — ^This is a very important question, and it depends 
entirely upon the two clauses in the last two Bankruptcy Acts. 
The first of these statutes, 19 and 20 Yict., cap. 89, enacts, 
sect. 10, That ''Deeds made void by this Act, and all aliena- 
" ti<ms of property by a party insolvent or notour bankrupt, 
" which are voidable by statute or common law, may be set 
" aside either by way of action or exception, and a Decree 
'' setting aside the deed by way of exception, shall have the like 
" effect as to tiie party objecting to the deed as if such decree 
" were given in an action at his instance." It is known from the 
draft of this Act, in the bill as it passed the House of Com- 
mons, that after the words " action or exception," this clause 
contained the words "either in the Sheriff Court or the Court 
of Session." If these words had been in the clause in the Act 
as it passed they would have been decisive of the present ques- 
tion; but, as they are not so, it is impossible to hold that 
this clause gave power to this Court the same as the Court of 
Session, to take cognisance of such causes either by way of 
action or exception. But the defect that thus existed appears 
to have been completely removed by the subsequent Act, 20 
and 21 Vict., cap. 19, which declares, section 9, That "the 
** tenth section of the first hereinbefore recited Act (19 and 20 
" Vict., cap. 79) tkaU he taken to apply to actions and excep- 
" tions as toell in the ordinary Court of (he Sheriff as in the 
" Court of Session.'* This Act does not appear to have been 
drawn out by a Scotch lawyer, for if it had it would probably 
have contained the words, "that such action shall be com- 
" potent in the ordinary Court of the Sheriff as in the Court 
" of Session." But it is not only sufficientiy apparent what 
the Legislature meant, but the words used are sufiicient to 
carry their intention into effect ; for taking the two Acts to- 
gether they run thus : — " Deeds made void by this Act> etc.,' 
" or at common law, may be set aside either by way of action 
** or exception as wdl in the ordinary Court of the Sheriff as 
*' in the Court of Session." This seems decisive of the matter, 
the more especially when it is recollected that the purview and 
general intention of both Acts was to expedite and cheapen 
proceedings in sequestration in Scotiand, by bringing them 
generally within the jurisdiction of the Sheriff, subject to the 
review of the Court of Session. 

(Initialed) A. A. 

Act. W. B. Faulds. AU. D. Forbes. 



I5th Septembeb, 1858. 

SHERIFF COURT, GLASGOW. 

(Mb Sheriff Bell.) 



A. V. B. 

Sequestration — .Judicial Factor— Forum. — Application for 
Sequeshxiiion of the e*tate» of a deceased debtor refused, on. 
the fpHmud that a Judicial Factor had been appointed Irtj the 
Court of Session undei' the provisifma of the " Banhrupfcy 
(Scotland) Act, 1856," »cc. 164, and had entered upon the 
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manatiemerU of the estate, — Reeerving to the petUionen to 
renew applieation to the Court of Seetion, whUh teemed to be 
the proper forum for diteuuvntf the qveUion. 

This was an application for Sequestration of the estates of a 
deceased debtor. The petitioners averred that they were 
creditors of the deceased to the extent required by the statute: 
That the debtor, at the date of his death, left a trust-dispoei- 
tion and settlement, conveying his whole estate in favour of 
trustees for the purposes mentioned in the deed, and, inter alia, 
for behoof of his wife and children : That they imderstood 
that in coui^equence of the declinature of the trustees named 
to accept of the trust, a petition had been presented by the 
widow and children to the Court of Session, craving the ap- 
pointment of a judicial factor on the estates of the deceased; 
aud that, thereupon, a factor had been appointed : That the 
present petitioners were not parties to that application ; and 
that in order to realise and divide the estates of the de- 
ceased among his creditors, the present application for seques- 
tration was necessary. 

Upon this application a deliverance was pronounced, or- 
daining the trustees named iu the deceased's settiemeut, the 
widow and children of the deceased, and the judiciid factor, 
to be cited to appear and show cause why seqnesteation should 
not be awarded, and appointing the deliverance to be intimated 
in the Gazette, in terms of the statute. 

The judicial Csctor opposed the awarding of sequestration, 
and pleaded — 

That the application was incompetent and uncalled for, in 
reB!>ect — 

(I.) A judicial &ctor had been appointed by the Court of 
Bcsdion under the provisions of the " Bankruptcy (Scotland) 
*' Act, 1856," section 164, and that fisctor had entered upon 
the management of the estates. 

(2.) Under the provisions of the foresaid section of the 
Bankrupt Statute, the estates were equidly under the control 
of the accountant in bankruptcy^ as if sequestration was now 
awarded. 

The following deliverance was thereupon pronoonoed: — 

OUugow, \bih September, 1858. — ^Having resumed considera- 
tion of this petition, and heard the agent for the petitioners, and 
for B, the judicial factor, who opposes the awarding of seques- 
tration of the estates of the decMsed debtor, designed in the 
petition : In respect that the said B has been appointed judi- 
cial &ctor upon said estates by the Court of Session, under the 
provisions of section 164 of the Bankruptcy Act, and has 
entered upon the management of said estates in virtue of said 
appointment ; and in respect, it does not clearly appear that it 
is expedient to supersede said appointment by the awarding of 
sequestration, and that the Court of Session, who made this 
appointment, seems to be the proper forum for discussing that 
question : Dinnisses the petition : Renerviug to the petitioners 
to renew their application in the Court of Session, if so advised : 
Finds no expenses due; and decerns. 

Act,, J. GXBBIB. AH., D. TUBNER. 



28th Ssptembeb, 1858. 
SHEKIFF SMALL DEBT COURT, GLASGOW. 

(Mb Sheriff Bell.) 

ADAtfSON k MiLLSB V, AMBROSE. 

Landlord's Hypothec — Poor Bates. — Held, thai a claim for 
Poor Jiales is preferable to a landlord's rit/ht of hypothec. 

Thi.s was an action brougLt at the instance of Ebenezer 
Adamson, Inspector, and John l^Iiller, C'ollector, of Poor 
Rates for the Parochial Board of the City Parish of Glnsgow, ! 
against William Ambi*i«e, Writer there, for the sum of I 
£A Ss 8d, which the pursuers alleged the defender w.v> "' -*:<ud ' 



to pay under the following circumstanoes : — In the month of 
February last, a poinding for poor rates at the instance of the 
pursuers was effected of the goods within the shop of William 
Freckleton, of which the defender is landlord. Soon after the 
poinding Freckleton became bankrupt, and the pursuers did 
not proceed upon the poinding — tiie defender having, after 
the term of Whitsunday, sequestrated and sold Ihe effects in 
the shop for rent then due. 

The defender objected to the daim, that the pursuers had 
lost the benefit of their poinding by mora — that no poinding 
was in existence when the sequestration was brought; and 
that they had no preference for poor rates over his claim as 
landlord. 

The pursuers argued tibat they were not boimd to carry 

out the poinding within any specified time — ^that the defender 

was liable, whether a poinding had been executed or not, and 

in support of tins cited the 88th section of the Poor Law Act 

(1845). 
Both parties having at this stage agreed to abandon their 

pleas in regard to tiie poinding, in order that the question 

of preference simply should be discussed and settied, the 

Sh«riff-Substitute, after hearing agents at length, in giving 

judgment, said— 

This is a case involving a question of very considerable pub- 
lic importance — ^the question, namely, whether the collector of 
parochial poor rates has a right to be paid those rates which 
may be resting owing by any tenant before the landlord can 
carry away and sell, under a sequestration, the effects of the 
tenant for his rent ; in other words, the poor rates collector 
claims a preference over the effects in the house, as against the 
daim of the landlord for his rent. Now, that preference, 
as stated by the defender, was certainly not recognised in 
ordinary practice, or in law, previous to the passing of the 
existing Poor Law Act, which was passed in the year 1845. 
Previous to that date, I am not aware that a right to exdude 
the landlord from a sale under a sequestration, until he had 
satisfied the poor rates, had been daimed by any poor rates 
collector, or, if claimed, had been recognised by any court of 
law ; but in the present case it is the terms of that Act which 
are founded on. By tiiat Act provision is made whidi, it is 
said, alters the relative position of the landlord and poor rates 
collector, and puts the latter in a more &vourable position 
than before, and in as favourable a position as tiie collector of 
the Crown taxes. The section that is founded upon iu the 
Poor Law Act is the 88th section, which has two provisions, 
either of which, the pursuers maintain, is suffident to justify 
their present daim. I take the dause at the end of the first 
section, which says, " All assessments for the relief of the 
" poor shall, in case of bankruptcy or insolvency, be paid out 
of tiie first proceeds of the estate ; and shall be preferable 
to all other debts of a private nature due by the parties 
assessed." Now, this is a case of bankruptcy. The tenant, 
Mr Freckleton, was a bankrupt at the time that the daim of 
the })oor rates collector was demanded, and he was also a 
bankrupt at the time the defender sequestrated, and subse- 
quentiy sold the invcda et Ulaia for his rent. He was then 
not only bankrupt but sequestrated, and a trustee apx>ointed 
on his estate. JNow, the poor rates collector says tiiat under 
tlds clause " all assessments for the relief of the poor shall be 
paid out of the first proceeds of the estate, and shall be pre- 
ferable to all otlier debts of a private nature due by the par- 
ties assessed ;" he has a right to go to the trustee, or any 
party who interferes with auy portion of the bankrupt's estate, 
and to say, " I have a preference over you, and you are not 
*' entitled to carry off any porti«)n of that estate until I am 
" paid." I may cay generally U:at this claim appeared to mo at 
first sight somewhat startling from its novelty, and that I did 
not originally euterUiin a very favourable view of it ; but my 
mind has been very materially altered by the argument which 
has taken place before mc, and by the references to the dif- 
ferent Actti, and to the authorities quoted, by Mr Thomsou ; 
and I have come to ihe opinion that the daim is a good cue, 
aud must be sustained. In the first place, tiiis last dause of 
Uie 88th section appears to be a very strong one, aud to admit 
of only one interpi-etation, uamdy, that as soon as a bank- 
ruptcy has taken place, the effects belonging to the bankrupt 
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are preferably subject to the daim for poor rates. Now, the 
defender said the trostee did not interfere with him ; that the 
trustee said — " I am quite aware that the landlord has a pre< 
ference over ordinary creditors, and you, Mr Ambrose, may 
go and sell for your i-ent ; I will take the balance of the 
assets.** niat may be very true as between the landlord 
and the trustee; but the pursuer says, " Whatever bargain or 
*' arrangement may exist between the landlord and the trustee, 
** I am not to be cut off from the benefit of the clause, which 
" says, that in case of bankruptcy or insolvency I shall be paid 
" out of the first proceeds of the estate, and I shall be preferable 
" to all other debts of a private nature. Though the trustee 
" may have allowed the landlord to go and pay himself, I am 
" not going to do it. I stand upon this clause, which gives the 
'* preference. The landlord's rent is a debt of a private nature, 
" and under this clause the payment of poor rates takes pre- 
" oedence of that, and the landlord is not entitled to inteifere 
" with my preference, whatever arrangement may have been 
" made witii the trustee to interfere with my preference, 
" and carry off a portion of the bankrupts estate.*' No doubt it 
is true that^ if the collector of poor rates chooses, he may go 
to the trustee and enforce his preference over tiie assets m 
his hands. There is nothing to prevent him doing that ; but, 
on the other hand, if he find any individual party, by consent 
of the trustee, carrying off a portion of the bankrupt's effects 
after bankruptcy, it is very difficult to hold, imder this enact- 
ment, that he is not entitled to go to the party and say, ** You 
*' must disgorge. You have carried off a certain portion of 
tiie estate to pay a private debt, while I was entitled to 
come before you, and to realise my debt out of the effects; 
" and as you have done so in the face of this enactment, you 
" must repay me." I think even if the Act had stood there it 
would have been strongly in favour of the view maintained 
on the part of the pursuer. But it does not rest tiiere, for 
another portion of the section is still more explicit. It is Uiis 
— "That the whole powers and right of issuing summary 
" warrants and proceedings, and all remedies and provisions 
" enacted for collectiug, levying, and recovering the land 
" and assessed taxes, or either of them, and otiier public 
taxes, shall be held to be applicable to assessments im- 
posed for the relief of the poor." Now, what ia the 
remedy or provision by which these public rates may be 
collected? By the 43d of Geo. III., chap. 150, sec. 33 — 
an Act under which these public rates are collected — ^it is 
enacted "that no moveable goods, or effects whatever be- 
' longing to any person or persons at the time of any of the 
said duties assessed under the r^nlations of this Act become 
in arrear, shall be liable to be taken by virtue of any arrest- 
" ment, poinding, teque^eUion, or diligence whatever, or by 
" virtue of any assignation on any account or pretence what- 
" ever, unless the party at whose instance the said diligence 
" shall be used, or to whom such assignation shall be made, 
" shall, before the sale or removal of such goods or effacts, pay 
" or cause to be paid to the collector or coUectors of the said 
" duties so due, all arrears of the said duties which shall be 
" due at the time of arresting, poinding, or seizing such goods 
" or effects, or which shall be payable for the yesur in which 
" such diligence shall be used, provided the duties shall not 
" be claimed for more than one year." The plain import of 
this clause is, tiiat one of the provisions or remedies provided 
for the recovery of these public rates is, that nobody shall be 
entitled to carry off under his arrestment, poinding, seques- 
tration, or any diligence whatever, any effects until he shall 
have first satisfied tlie collector for the rates then in arrear 
for that year. If tiiiat is the law as applicable to these public 
rates, and if this section imports that provision into tiie Poor 
Law Act, and gives the same remedy and provision for re- 
covery of the poor rates as it does for recovery of public taxes, 
it follows that no landlord using diligence or sequestration is 
entitled to carry off under that diligence until he has satisfied 
the collector of the poor rates for the arrears then due to him 
for the current year. At last diet, I threw out a suggestion 
that, while this was a prohibitory enactment against carrying 
ofi" ejects before taxes were paid, yet it might not necessarily 
mean, that if the private creditor had carried ofi^ he should 
be bound to pay ; but, on consideration, I think it is a sound 
answer to that doubt, that if you are prohibited, and if you 
carry off' and don't pay, you must become liable for the arrears 
whidi, in the fiice of this enactment, you have disr^arded. 
It is settled law, that if a poinding creditor, without settling 
yfiih the landlord, canieti off the effectit, the landlord can 
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come upon that p<nnding creditor, not only for the value 
of these effects, which may be a good deal less than the 
rent past due; but in respect it is impossible to ascertain 
how much damage the subject of hypothec has sustained, for 
the rent, whatever it was, that was past due. In the same 
way, it must be held that under this enactment, which 
says that the landlord shall not carry off against the collec- 
tor of these poor rates until he satisfy him ; that if he does 
carry off he shall be held responsible for the arrears then 
due. These are the grounds upon which I conclude that it is 
impossible to get over the fact that the Legishiture, in passing 
this 88th section of the Act, looking at the great public neces- 
sity for the due collection of the poor rates over the oounlry, 
meant to put the poor rates collector in a very favourable 
position, and give him a preference over all private creditors, 
and to prohibit the latter firom carrying off the effects which 
might be reaUsed to pay the poor rates until these poor rates 
had been satisfied. In short, to put them in the same posi- 
tion with r^fard to poor rates as had been already done in 
regard to the public taxes for carrying on the public business 
of the country. A preference is given to the tax collector 
against landhnrds and everybody else, and now the Legislature 
has seen fit to extend this privilege to the collector of poor 
rates. I have had an opportunity of advising both with Sir 
Archibald Alison and Sheriff Smith, and they concur in the 
views which I have now expressed, and think it is impossible 
to interpret the clause, read by tiie light of these previous 
Acts, in any other way, and therefore 1 decern in &vour of 
the pursuers for the sum of £4 6s 8d, without costs. 

Act. B. Thomsok. Alt. Babty. 



6th October, 1858. 
SHERIFF COURT, GLASGOW. 

(Mr SHEBivr Bill.) 



CoMPXTITION FOR TRUSTEESHIP — JOHN ROBERT SWAK V. 

JoHK Christie Beid. 

Trustee8hip->Competition— Affidavit— Youcher.^JTeU (J . ) 
ITuU a penon who had acted €u Manager of a Bank up tiU 
t?ie date token U became amalgamated with, and xt» property 
assigned to, another Bank, was not tliereafter entitled to make 
affidavit to the debts due to the Bank for whidi he had acted, 
(2.) Objection to an affidavit made by the Atsittant-Manager 
of a Bank repelled. (3.) Where a Creditor in hia affidavit 
had not deducted Securities held by him, tlie Sheriff allowed 
the deduction to be made in an amended affidavit. (4.) Cfir- 
cumstances in which it W€u held that a Creditor was not 
entitled to be ranked for the sum eontadned in an I U 
granted by the Bankrupt. 

In this competition for the Trusteeship on the estates of John 
Fleanington, merchant in Glasgow, now deceased, Reid ob- 
jected, inter alia, to the following votes for Swan : — 

1. To the vote of the Edinburgh and Glasgow Bank, in re- 
spect — First, That Mr Snodgiass, by whom the affidavit was 
made, and mandate granted, was not, at their dates, the 
manager of, or in the employment of, the Bank. Second, 
That the Edinburgh and Glasgow Bauk had ceased to exist at 
the date of the affidavit and mandate. Third, That the whole 
assets of the Edinburgh and Glasgow Bauk were, previous to 
the date of the affidavit and mandate, assigned to the Clydes- 
dale Banking Company, to whom they were delivered, and 
for whom they were held. 

It appeared that, previous to the date of the affidavit, the 
Edinburgh and Glasgow Bank, of which Mr Snodgrass was 
manager, had, in terms of arrangement, assigned their whole 
property to, and become amalgamated with, the Clydesdale 
Banking Company. The Sheriff, after hearing parties, sus- 
tained- the objection, and rejected the vote. 

2. To the vote of the City of Glasgow Bankiug Company, 
in respect the affidavit was not made by the secretaiy, manager, 
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CMhier, deck, or other principal officer of the C<nnpMiy, bat 
by tbe assutant-nuuiager. Objection repelled. 

3. To the vote of Peter and Thomson Aikman, in respect — 
Pint, That tiie claimants held secnrities over the bankrupt's 
estate, which they have not etated or yalned. Second, Th*t 
the debts daimed have been extinguished in whole or in part 
by payment^ by compensation, or by novation. Third, That 
the claimants were not creditors to the extent claimed. 

The Sheriff having allowed the claimants to amend their 
affid*vi^ in terms of the 5l8t section of the Act^ they valued 
the securities held, and to that extent reduced their daim. 
The objections were quoad tdlra repelled. 

On the other hand. Swan objected to the following vote for 
Beid:— 

To the vote of Hugh Wilson, in respect the only voucher 
produced in support of his daim for £3,400 was an I O U by 
the bankrupt, dated Ist January, 1854. 

The facts are thus stated by the Sheriff in his judgment 
sustaining the objection: — **Th.e Sheriff-Substitute, in head- 
ing this voucher insufficient in the whole drcumstanoes of 
the present case, does not mean to lay down the general 
rule that an I O U may not, in certain cases, sufi£aently 
support an affidavit to validate a vote. But in the present 
instance, he was induced to hold the voudier incoiidusive 
by various concurring circumstances. The claimant, though 
not strictly conjunct with the bankrupt^ admittedly stands in 
the fiimily oonnectbn to him, that ho and the bankrupt mar- 
ried two sisters. A diligence was granted to tiie compe- 
titor Swan, to recover entries in the claimant's books, tend- 
ing to show that the I O U was not resting owing; and 
though no poritive evidence of this was recovered, stoong 
negative evidence was brought to light, in the bud, that neither 
the claimant's business books nor his cash book exhibit the 
slightest trace of any such laige loan having been made by 
him to the bankrupt, either on the 1st January, 1854, or at 
any other time ; wliilst his bank book proves that he never 
drew from the Bank a larger sum at a time than £495, and 
that he drew no sum whatever on the Ist January, 1854. The | 
cash book also shows one entry of an I U received from the 
bankrupt for £50, which makes it more suspidous that I O Us 
for larger sums should not be entered. It is further quite 
settled that an I U does not prove its own date, and there is 
nothing, tiierefore, to show that the I U founded on was not 
granted after bankruptcy. The affidavit itself gives no expla- 
nation whatever of the drcumstanoes under which so large an 
advance was made to the bankrupt, and this appears to be a 
very essential omisnon. In JDyee and othen, 28m May, 1847, 
a voucher of tiiis description was rejected even under more 
favourable circumstances than occur here. The rubric beam, 
" A creditor claiming to vote in a sequestration in respect of a 
*' debt above £890, produced as his voucher a holograph letter 
" by the bankrupt, whidi merely acknowledged tiiat simi to 
" be due, and which was dated shortiy prior to sequestration. 
" Held, that this was not a suffident voucher of debt, in re- 
spect that it did not prove its own date, and was not such a 
voucher as the creditor ought, in the usual course of bud- 
" ness, to have been possessed of." The Lord Justice Clerk 
remarked, that if the document had borne an old date, the 
utmost suspidon would have attached to it, as no one would 
rest for any time a large daim on such an imperfect writ. 
Lord Moncrieff said, " I should think it a very dangerous 
" thing to sav, that a creditor having got such an ac^ow- 
'* lodgment which may be as much in con6dence as if he were 
" a rdation, may escape from all necesdty of explanation by 
" merdy producing it;" and both he and Lord Cockbum ex- 
pressed a dear opinion that the affidavit should have given 
some account of now the debt came into existence. Smilar 
views were given effect to in the cases of CuUen, I6th Jviy, 
1842; Aiilun, \klK Pebrwiry, 1840/ and Gateoigne, lOth De- 
cember, 1847. In the face of these authorities, the vote could 
not be sustained." 

The effect of the Sheriff's judgment was to give a majority 
for lir Swan, who was accordingly declared duly dected trus- 
tee, — ^tfae other claimant, Mr Held, bdng found liable in ex- 
penses. 

For Swan— Tho4. Bbown. For Bdd— JouK Naiisxith. 
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Lahob Bbothibb & Co. «. Fobstth. 

Contract of Sale— flo.b. Delivery.— ^y a Omtraa of Sale U 
wa$ itijmUUed thai the idler thovld ddiver the goods free 
on board «&tjp in London, — Seld, that the buyer wu not 
entitled to demand dock warrante or delivery orders, but only 
skipping doeumentsfor the goods. 

This was an action brought by Lange Brothers k Co., of 
London, against David Forsyth, merchant in Glasgow, con- 
duding that the defender should be decerned to grant his 
acceptance to them, dated the 2d July hwt (1857), for the 
sum of £436 10s., payable four months after date, and failing 
delivery of such acceptance, that he should be decerned to pay 
the said sum of £436 10s., being the price of ten hogsheads 
and ten quarter casks brandy, sold by the prindpol pursuers, 
through Brace k Co. of Glai^ow, as brokers, to the defender, 
and of whidi brandy the defender had refused to take de- 
livery. 

The pursuers averred that the defender had purdiased the 
brandy in question from them through Brace k Co. as Brokers, 
in terms of the following *' Bought note : " — 

" Glasgow, Uh May, 1867. — ^Bought for account and risk of 
" David Forsyth, Esq. of Glasgow, on commiBsinn, the under- 
" mentioned brandies — say 20 hhds. and 20 qr. casks, o.y.p. 
" pale cognac brandy, vintage 1856, at 10s per galL t o. b. 
" ship in London. Payment by aocm>tanoe at four montiis 
" from this date. (Signed) Edmund Brace k Co., Brokers :" 

That, as ordered by the defender, they had diipped one- 
half of the quantity, the price of which had been settled: 
That for the remainder, the price of which was now sued for, 
the defender had (12th June) requested that dock warrants 
should be sent to him, when Brace k Co. intimated that the 
pursuers were not bound to give ddivery orders or dock war* 
rants, but only to place the brandy free on board ship at 
London: lliat thereafter (4th July) the pursuers, through 
Brace k Ca, applied to the defender for instructions for ship- 
ping the same^ and for his acceptance for the price, in terms 
of the contract, and that he then repudiated the contract. 

The defences urged by the defender were — (1,) No title 
to sue, in respect the brandy was not, so far as known 
to the defender, the property of the pnisoen, but of Edmund 
Brace k Co., with whom the defender transacted through- 
out. (2,) That the portion of the contract remaining un- 
settled, was by special agreement can c elled, when bilk 
were accepted for the brandy, which was put on board the 
" Hallyards." And, (3,) That the pursuers having re- 
fused to give dodc warrants or delivery orders for the brandy 
for more than two months, the defender was entitled to resile 
from the contract, in so fiur as not implemented, and to hold 
the same annulled. 

After proof had been led, the defender abandoned the first 
defence. In regard to the second, which was founded on the 
terms of certain correspondence produced, it was found ** that 
" these letters did not import a cancelling of the contract^ in 
" as fisr as the undelivered brandy was concerned." Upon the 
issue raised by the third defence, proof was led at some length ; 
and the case having been debated, Mr Sheriff Bell gave judg- 
ment as follows : — 

Finds as regards the third defence, that it is instructed by 
the pursuers' letters to Edmund Brace k Co., of 17th A[»il 
and 1st and 8th May, ISaT, ^'os. 22/1, 22/2, 22/3, that tiie 
brandy in question when sold was not iu Lomlon but at 
Chareute, although it doen not ap|)ear that Edmund Brace k 
Co. mentioned this to the defender at the time of the sale : 
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Finds that had the defender ordered deliveij of the 10 hhdi. 
and 10 qr. casks now in question 1 o. b. in London any time 
before the 4th July, when the brandy arrived from Charente, 
and had the pursuers been unable to obtemper the order, there 
would have been sufficient ground for the defender throwing 
up the contract : But finds tiiat the defender never called on 
the pursuers to put the said brandy on board ship, but de- 
manded instead dock warrants or delivery orders : Finds that 
the defender having averred in the closed record, that, under 
tile terms of the contract, he was entitled to dock warranto, not 
being prepared to give immediate instructions for pladng the 
brandy on board ship, a proof was allowed him of said aver- 
ment : But finds that he has failed to prove by any general and 
understood practice of merchants, that the terms of the writ 
No. 21/1 give an option to the buyer to demand dock warrants, 
instead of shipping documents : Finds, on the contrary, that 
the defender's own witness, Mr John Hunter, who is corro- 
borated by witnesses for the pursuers, seems oorrectiy to have 
interpretated the said writ, according to the custom of mer- 
chants, when he depones — ''Under said contract the buyer 
" would be entitled to shipping documents when called upon 
" to erant the bills ; the buyer would not have been entitled 
** to mstant delivery instead of getting the brandy put free on 
" board. According to said contract the seller was not bound 
" to do anything but put the brandy free on board ; any 
" other arrangement would have required to have been made 
'* of mutual consent. I think the seller would not be bound 
to give dock warrants if the purchaser asked for them, in- 
stead of shipping documents, not being prepared to advise 
" as to a ship. I would consider that if the buyer failed to 
" intimate a ship within four months, the seller was entitied 
" to demand the price of the brandy, he being prepared to 
" give delivery :** Finds that the only obligation expressly laid 
on the seller in the contract being to put the brandy '' f. o. b. 
" ship in London,** it would have required strong and uncon- 
totdicted evidence of the custom of merchants to extend said 
obligation to the granting of dock warrants or delivery orders ; 
and in the absence of such evidence, no such extended obliga- 
tion is to be presumed — {Athyadk Co., 16th July, 1856 :) Finds 
that although the brandy did not reach London till about two 
months after the date of the sale, the defender was not put to 
any disadvantage, he not being prepared to have it put on 
board ship sooner, and was not entitied to refuse the pur- 
suers* offer then made to him in their said letters of 4th and 
23d July, the pursuers, on their part, not having called on the 
defender to grant his acceptance for the price of the brandy 
until they were ready to deliver it according to contract : 
Therefore repels the whole defences ; and finds that as said 
acceptance was to have a currency of only four months from 
the date of the sale, and as said four months have long since 
expired, it is unnecessary now to ordain the defender to deliver 
such acceptance to the pursuers : But decerns against him for 
the sum of £436 lOs., being the price of the said brandy, with 
interest as libelled ; the pursuers unieo coiUextu with receiving 
payment giving delivery of tiie said 10 hhds. and 10 qr. casks, 
on payment by the defender of the dock charges thereon : 
Finds the defemder also liable in expenses, subject to some 
modification, in respect of the fietilure of Edmund Brace & Co. 
to explain that the brandy was not in London but at Charente 
when sold : Allows an account of said expenses to be given 
in; and remits the same to the auditor to tax and report; 
and decerns. 

(Signed) Hknbt Glassfobd Bell. 

Against this judgment the defender appealed; and the 
Sheriff-Depute, upon the case being debated before him, pro- 
nounced an interlocutor, adhering to the Sheriff-Substitute's 
judgment, and adding the following note : — 

The Sheriff has heanl this case very ably debated under the 
appeal by Mr Kay and Mr Wright, and at first he was in- 
cUned to entertain some doubts of the interlocutor imder re- 
view ; but upon more mature consideration, he has come to be 
satisfied that it is well foimded. 

The material facts of the case appear to be, that the defen- 
der purchased from the pursuers the brandy in question on 
4th May, 1857, under the following missive (quoted above). 
The obligation of the seller is here quite distinct, to deliver 
the brandy " f. o. b.," that is " free on board ship" in London, 
in exchange for a bill at four months ; and there can be no 
doubt that if that obligation was not implemented within a 



reasonable time after the 4th of Bfay, the defender would 
be entitied to plead that he was liberated from the bargain. 
But there is nothing said in the contract about the delivery of 
a dock warrant for the brandy, or a storekeeper's receipt. 
The obligation is distinct to deliver the brandy " free on board 
" ship in London," and nothing more or less. Accordingly, 
eight days after, on the 12th day of May, the defender did 
name a ship for half the brandy sold, to tie delivered in, which 
was done and the price paid. This naming of the ship and 
delivery of half the brandy sold was clearly a timeous act on 
both sides. If, therefore, the defender had specified a ship in 
that or the succeeding mouth in which he desired that the 
rest of the brandy shoiM be shipped, it is quite dear that if the 
pursuers had not been in a situation to do that, tiie defender 
would have been liberated, and the bargain cancelled in the 
eye of the law. But the difficulty of the case lies here, that 
the defender did not do that, but went on in the remainder of 
May and throughout June insisting for delivery of a dock 
warrant, and he never specified a vessel at all in which the 
brandy was to be shipped, and the pursuers, on the 4th of 
July, tendered the remaining 10 hhds. and 10 qr. casks which 
the defender then declined to accept, upon the [dea that he 
had lost the market through the pursuers' failure to deliver 
the warrants in due time. The question, therefore, turns 
upon this, whether wnder the written contract of parties the 
defender was well founded in his demand for dock warrants in 
lieu of a vessel deagnated wherein to ship. The mercantile 
evidence is contradictory as to whether an obligation " f. o. b. 
" ship in London" is equivalent to or can be trantmuted into an 
obligation to deliver London dock varrantt in GUugow, The 
preponderance of the mercantile evidence does seem inclined 
to decide that such a transmutation is 1^^, and may be de- 
manded. But looking to the rule which the courts of law 
have established both in England and Scotland for the inter- 
pretation of mercantile documents of that description, the 
Sheriff cannot say that the defender was entitied to insist on 
such a change of the seller's obligations, and that if it was not 
made, he was free of the bargain. The defender, if he had 
chosen, might in the contract have taken the pursuers bound 
to deliver the brandy free on board ship in: London, or to de- 
liver a London dock warrant in Glasgow wh^ required by 
the purchaser. He has not done this, however; but stipulated 
for free delivery on board ship in London only, and the de- 
fender does not allege that he ever named a vessel on board 
of which the brandy was to be shipped. Tliere was undoubtedly 
a mora, and a very great one, in the case, but it lay with 
the defender, not the pursuer. It may be very true that he 
would have acted wisely in stipulating for free delivery on 
board, or delivery of a dock warrant ; but he has not done 
this, and he is not now entitied to call upon the Court to make 
a different contract for him from what he has made for himself. 
It is true, it may be gathered from the correspondence and 
proof that the pursuers really had not the remainder of the 
brandy, which was lying in Charente, to deliver, till the 4th 
of July, when they tendered it, and tiiat in the interim they 
conceaJed this fact from the defender, and made various ex- 
cuses for not delivering dock warrants. But the way to have 
correctiy tested this, and really to impose on the pursuers the 
obligation of forthwith delivering the brandy free on board, 
would have been to have required them to do so in implement 
of the contract, and not endeavoured to make a new contract 
from what had actually been made. 
Act. T. G. Wright. Alt. James Ritchtk. 



22d October, 1858. 
SHERIFF COURT, GLASGOW. 

(Mr Sheriff Bell.) 



M'Lkan v. Carrick & Co. 
Stispension — Decree. — Sheriff Court Act 16 and 17 Vict., cap. 
80. Small Debt Decree obtained in dbeence, on tchicli im- 
prisonment had followed, reviewed and recalled, in reftpect 
the origin of debt or ground of action had not been correctly 
stated. 

This was a suspension under the 26th section of the Act 16 
and 17 Victoria, cap. 80. The suspender stated in the peti- 
tion that the respondents had incarcerated him on a decree, 
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obtained in the Small Debt Court, againat him and others for 
the sum of £9 58, and he oraved that the aame ihonld be 
reviewed and recalled, in respect, (1.) The sommons had been 
issued on an account in the following terms: — "Alexander 
" M'Lean, John Morrison, Charles Kerr, and Neil Campbell, 
" to Carrick k Co., 1857, Sept. 22, To lent cash, £12. By 
" cash, £2 15s ;" and that the decree in conformity with said 
account was not pronounced against the defenders j(nntly and 
severally ; and (2.) That he had never borrowed sudi a sum 
from the reqiondents, but that he was joint obligant on a pro- 
missory note, granted to the respondents by him and the other 
parties named, for £12, which had been advanced to John 
Morrison. 

The respondents entered appearance, and the record having 
been dosed, and parties heard, Mr Sheriff Bell pronounced 
the following judgment, which has been acquiesced in. 

QUugfno, 22d October, 1858. — ^Having heard parties* procu- 
rators, and reviewed the process, finds that it is enacted by 
the 2Gth section of the Act 16th and 17th Vict, cap. 80, 
" That in any case in which a decree, pronounced by the 
" Sheriff in the Small Debt Court, for any sum exceeding 
" £8 6s 8d shall have been put into execution by imprison- 
" ment, the party so imprisoned shall be entitled to bring 
" such decree under review of the Sheriff, by way of suspension 
" and liberation:'* finds that, under this enactment, decrees 
pronounced in absence, upon which imprisonment has followed, 
are equally subject to review as decrees in presence ; therefore 
repels the first preliminary defence : Finds that the statements 
in the petition are relevant to warrant the oondusioiis ; there- 
fore repels also the second preliminary defence: Finds, upon 
the merits, that It is enacted by Sec. 8 of the Act Ist Vict., 
cap. 41, that every small debt summons or complaint shall 
" State shortly the origin of debt or ground of action :** Finds 
that the origin of debt in the present instance was a pro- 
missory note for £12, granted by the suspender, jointly and 
severally with three other persons, to the respondents, on 22d 
September, 1857, and payable on demand: Finds it, how- 
ever, instoucted by the copy small debt sununons. No. 5, that 
the respondents therein sue the suspender and three other 
persons for the sum of £9 5s, " pear account," and the account 
accompanying sud summons is in these terms, (as quoted 
above) : Finds that there is here no reference to said promissory 
note, nor to the joint and several obligation thereby consti- 
tuted, nor is it set forth that the suspender and other defenders 
are jointly and severally liable for the " lent cash,** libelled, so 
as to justify procedure agunst each for the whole amount; 
therefore. Finds that " the origin of debt or ground of action** 
was not correctly set forth, as required by the statute, in said 
small debt summons. Repels the defences, and suspends and 
recalls the said decree, in so far as directed against the 
suspender, dismisses the said small debt action qitoad him, 
and grants warrant for the liberation of the suspender, 
Alexander M'Lean, in so far as detained in prison on diligence 
proceeding on said decree. But in respect he allowed said 
decree to be pronounced in absence, and also a charge to run 
thereon without bringing a sist thereof, finds no expenses due, 
and decerns. 
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Act. J. Galbhaith. 



Alt. T. G. Wrioht. 



22d October, 1858. 

SHERIFF COURT, GLASGOW. 

(Mr Sheriff Bell.) 

Graham v. Breeze. 
Rule — ^Reference — Interdict. — Circumstancet vhich were luld 
to eonsfitvXe a Contract of ScUe of llcriiaye and reference as 
to the price tliereof. 

The petitioner end respondent are proprietors of portions of 
rround situated respectively on the north and south of a statute 
Labour road which forms the common boundary. This road 
being an inconvenient access to the property belonging to the 
respondent, he applied, with consent of the road trustees, to the 



petitioner for permission to make certain alterations, to efiect 
which it would be necessary to remove part of the petitioners 
boundary wall, and to fonn the line erf road as altered upon 
part of his ground. After some communings between the 
parties, the agent for the petitioner wrote to the road surveyor, 
(who, on behalf of the road trustees, was anxious to have the 
proposed alteration completed :) "That on my (the petitioner's) 
" wall being taken down and rebuilt^ free of expense to me, 
" I will give what ground is required for widening the road 
" at 10s per square yard ;** and if the rate of price be ob- 
jected to, " I am willing to refer that to Mr John Carrick, 
" Superintendent of Streets and Buildings.** A copy of this 
letter was forwarded by the surveyor to the respondent, who 
answered, "I am not indined to accede to Graham's request, 
as I think it by far too high. I am quite willing to leave 
the matter in the hands of Mr Carrick, and abide by his 
" award.** Both of these letters were laid by the Surveyor 
before Mr Carrick, who, along with the parties, visited the 
ground, and, after hearing them as to the value, issued a note 
of award in the following terms : " I am of opinion that in 
" addition to the rebuilding of the wall, and all expenses con- 
" nected with the alterations, Mr Breese should pay at the 
" rate of 2s 6d per square yard, making the sum of £8 13s 9d 
" as compensation for the ground to be surrendered by Mr 
" Graham.** 

The petitioner being dissatisfied with the sum allowed by 
Mr Carrick, repudiated the reference, and althon^ repeatedly 
applied to by the respondent for permission to execute the pro- 
posed alterations upon the road, he refused his consent. Upon 
this the respondent intimated that on a particular day he 
would proceed with the work, and having done so, the present 
application was presented to interdict " him, and all others 
" acting under his instructions or employmenl^ directly or in- 
** direcUy, interfering with the petitioner's boundary waU, or 
" in any way inCbrfering with the petitioner's property, and to 
" rebuild and restore the old wall on the line, and in the 
" state in which it stood when he commenced his said un- 
" warrantable operations.** 

The respondent, in defence, pleaded that a valid sale of the 
ground required for the alterations had been made to him by the 
petitioner; that Mr Carrick's award fixing the price was bind- 
ing upon both parties ; and that, being prepared, and having 
offiered to implement his part of the contract, he was entitled to 
proceed with tiie operations now sought to be interdicted. 

Thereupon, Mr Sheriff Bell found that the circumstances 
did not warrant the respondent proceeding with the alterations 
at his own hand without judicial authority, and therefore 
granted interdict as craved, reserving to the respondent his 
right to apply to a competent Court to compel the petitioner 
to carry out the contemplated alterations on the road in 

I question, and to the petitioner his defences to such application, 
and found neither party entitied to expenses. Both parties 

I havinji^ appealed this judgment, the Sheri£^ S& A. Alison, 

i pronounced the following interlocutor: — 

Having heard parties* procurators, under their mutual 
appeals upon the interlocutor appealed against and whole 
process: Finds that the matter at issue between the parties 
depends entirely on the two letters of the pvusner and defender, 
dated 10th and 16th December, 18.57, bong Noe. 1 and 2 of 
No. 6 : Finds that, by the first of the letters, the pui-suer, 
Graham, through his agent, Mr Paul, wrote to Mr Ferguson, 
the roafl surveyor, as follows: *'Mr Graham called to-day, 
" and has instructed me to say that, on his boundary wall 
" being taken down and rebuilt, T.-ce of expense to him, ho will 
'* give what ground is required for widening the road at 1 Os 

]ier square yard, but if Mr Broeze demurs to rate of price, 
" he, Mr Graham, is willing to refer that to Mr John Carrick, 
" Superintendent of streets and buildings. Should the above 
" be declined, there is an end of the matter:** Finds that to that 
letter the defender, Breesse, in a letter ah^> addressed to Mr 
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" received. I «n not i&oUned to aooede to Graham's request, 
" as I think it fisr too high. I am quite willing to leave the 
" matterin the hands of Mr Garrick, and abide by his award:" 
Finds it alleged by the defender, and not denied by the 
porsuer, that the parties accordingly appeared before Mr 
Carrick, the referee mutually chosen, who heard them verbally 
at fall length, and visited the ground referred to, though 
without any written pleadings : Finds it proved, by the pro- 
duction No. 3, that Mr Carrick, on 29th January, 1858, 
issued an award, cofnes of which were sent to both pwties, in 
the following terms : " I am of opinion that in addition to the 
" rebuilding of the wall, and all expenses connected with the 
" alterations, Mr Breeze should pay at the rate of 2s 6d par 
" square yard, making the sum of £8 13s 9d as compensa- 
" tion for the eround to be surrendered by Mr Graham." 
Finds that the foresaid letters addressed to Mr Fervuson, the 
road surveyor, who was tiie party desirous to get uie altera- 
tion made, and acted in a manner for both parties, amounted 
in law to a concluded agreonent> from wmch neither pMty 
was entitled to resile, and by whidi both were bound : Finds 
that some eorrespondenoe thereafter took place between the 
parties^ in consequence, it would appear, of the pursuer be- 
mg dissatisfied witii the small sum awarded by Mr Carrick, 
and of the ground given up beii^ taken by the defender 
Breeze, when he thought it was to go to the Road Trus- 
tees, in consequence of which he declined to go on with the 
agreement; and the defender, at his own hand, {ntx^eded 
to carry the pioposed alterations into effect, which gave rise 
to the TOresent application for interdict at the pursuM-'s in- 
stance : Finds, in point of law, that, under the circarastances 
now set forth, the defender was entitled to insist on the agree- 
ment being carried into effect; but the proper way to do 
that, would have been not to have procee<ied hrtvi manu at 
his own hand with the operations, but to have applied to the 
Court for authority to execute tiie alterations, and to have 
consigned in the hands of the Clerk of Court the amount 
found due by Mr Carrick the r^eree, as the ccnnpensation for 
the ground. Therefore alters the interlocutor complained of: 
ReohUs the interdict: Appointo the defender to consign in the 
hands of the Clerk the amount found due by Mr Carridc the 
referee ; and authorises the pursuer to uplift the same when 
consigned, and on this being done, dismlBses the application : 
Finds the defender entitled to ludf costo only, in respect he 
has been found right on the merits, but wrong in the inode he 
took fmr enfordng his right ; and remits the account of said 
expenses to the auditor to tax and report, and decerns. 

Act. RicHD. M^CuLLOCH. AlU Alkx. YouNa. 



Ferguson, wrote as follows: " Your favour of the 10th current were shortly afterwards sequestrated. On 25th April, the 
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William Coflakd (Msiklx's Tbustbk) v. Dobik & Co. 

Sale — Delivery — Restitution. — Hdd, that a Sdltr who had 
ddivered goods at tfie premitet of a purehatcTf after tlie latter, 
who was in ivtolvent eireunutance8f had abtconded, was 
entitled to remove them ; and that depoeiting the goods in the 
pvrcha*er*t premitet, and into Ike custody of hit shopman, 
did not, in the circumttances, constitute ddivery. 

This was an action at the instance of tho Trustee on the seques- 
trated estates of James Meikle, for payment of the value of a 
quantity of teas which the defenders had sold and delivered to 
the bankrupt, but which they subsequently removed from the 
bankrupt's premises. 

From the proof it appeared that on 15th April last, Meikle, 
the bankrupt (who was then in difficulties), ordered some teas 
from the defenders, and that on the evening of 2l8t April, the 
defenders ddivered the teas at Meikle's shop. Meikle had 
left his shop that morning, saying to his shopman that he was 
going to the country. He never returned, and his estetes 



defenders, finding that Meikle had not returned, removed the 
teas from his shop, where they were lying unopened, to their 
own premises. 

The Sheriff, after hearing parties, held, that as the bank- 
rupt had not returned after leaving on the 21st April,- and as 
there was no evidence to show for what purpose he had left, 
the presumption was, that he had then intended to abscond 
cedere foro; that as the teas had been received after the bank- 
rupt's departure, there was no delivery, and the trustee was 
not entitled to the price. His Lordship therdbre assoiIzie<i 
the defenders without costs. 

Act, Duncan Lennox. Alt. John Kid»ton. 



27th Octobkb, 1858. 

SHERIFF COURT, PERTH. 

(Mb Shebiff Babclat.) 



John Thomson and Andbrw Moncbtkff, Suspenders and 
Petitioners, v. Hugh Fbabbb, Charger and Respondent. 

Bill — Suspension — Stomp — Jffeldf that a party who hid paid 
a Bill on behalf of the Acceptors when it became dw, was 
entitled to insert his name as Drawer {the Bill being hlanh 
in the Drawer's name)^ and thereafter to charge the Accep- 
tors for payment. 

In the spring of last year, the suspender, Thomson, took a gross 
paric from Mr Macduff of Bonhard, at the rent of .€15 5s, 
for which he granted the bill in question — the other suspender, 
Moncrieff, having accepted the bill along with him as secjirity. 
When the bill became due in November, Mr Macduff placed 
it in the hands of the British Linen Company's Bank at 
Perth for collection, without, however, inserting his name as 
drawer. The charger, on behalf of the suspenders, paid the 
amount of the bill to the Bank, and inserted his own name as 
drawer. Some months thereafter, he protested the bill, and 
charged the acceptors, who thereupon brought the present 
suspension — ^the principal ground heing that the suspender, 
Thomson, and Fraser, the charger, were partners, not only in 
the park, but in other transactions. This averment was 
denied by Fraser, and now forms the subject oi another action 
in Court. The Sheriff-Substitute, on hearing parties* procu- 
rators, pronounced the following interlocutor: — 

Perth, llth JunCf 1858. — Having heard parties* {nocurators, 
and made avizandum with the process, in respect of the 
regular and formal execution of chaxge, repels the tenth plea 
in law for the suspenders: Finds that the chatger,. being in 
possession of the bill charged on, and on tiie face thereof 
the drawer, is entitled to tiie presumption of being an onerous 
and bona fide holder: AUows the suspenders to prove the 
reverse, by the writing or oath of the charger: Grants 
diligence against havers to be reported, or a reference lodged 
to oath, between and this day-week. 

(Signed) Hugh Barclay. 

Note. — Bills are highly privil^ed documento, and the 
holder is entitled to the presumptions arising from their 
privileges. He is liable to no exception but what appears 
on the face of the voucher, and any contrary averment can 
only he proved by his writing or oath. The only limitation 
to this rule is a distinct averment of fraudulent acquirement, 
in which cafe in odium of fraud, parole evidence li:is been 
admitted. There is no such avermeut on the recDid. The 
suspenders' averment in, that the charger took up the bill at 
their request from funds arimig from a copartnership. 1 his 
is denied by the charger, and forms the subject of another 
action in Court, llxere i3 here no averment of fraud, but 
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merely of non-oneroeity. The chaiger ig holder of the bill, 
with his name filled in as drawer. It does not matter that 
he candidly admita that he filled in his name after the bill 
became due, and when he advanced the contents. It was 
the fault of snspendevs, that they accepted a bill blank in the 
drawe/sname. They can be in no better position, Uian if 
they had signed » bluik bill stamp as a skeleton biU. Snch 
has been f mmd to be a general mandate to the extent of the 
som carried by the bill stamp, and which rendered the sub- 
scribers liable to whomsoever the note i» subsequently made 
payable. It mattered not at what time the skeleton bill 
became flesh by living words. Had the bill been subscribed 
by Bfr liaoduff, as drawer, with a blank indorsation, the 
charger, on retirbig the bill, would have held the same position 
as 1^ now does. If he had retired the bill without such 
indorsation, on a mere receipt, he would then not have been 
so connected with the bill as to warrant summary diligence ; 
but at present he has the same privilege as Mr Maodi^ had 
previous to the diai^ger's connection therewith. It may have 
been that he advan<^ the contents of the bill, seeing tiiat he 
was Mititled to become drawer; and had it not been so, he 
might have refused the advance, or insisted on a separate bill, 
so as to confer upon him the same pri vil^^. The receipt makes 
no difference upon the rights of the parties. The suspenders 
themselves repudiate the receipt as not probative. Had it 
been in general tains, a presumption would have been raised, 
that the sum had beien paid by the acceptors. If it is to 
have any effect, it is merely to remove this presumption. 
The only dednon in which the suspenders have any shadow 
of authority is the case, 25th November, 1808, Hood, reported 
by Hnme. ThsA decision was not unanimous; and there 
appears to have been in that case the element of fraud. Be 
that as it may, there is a series of decisions both before and 
after that of ffood, which supports the right of a person ad- 
vancing money upon a biH at any time to fill in his name as 
drawer thereol 6^ June, 1805, ITionuon (Hume); *rth June, 
1806, LumtdeniHume); IMi November, 1810, FUher [Hume); 
21ik February, 1824, Smith; %th July, 1846, Grattick; ISth 
Deeember, 1854, Martin, 

(Initialed) H. B; 

The suspenders appealed against the above interlocutor, 
and craved to be heard ; but thereafter they withdrew the 
craving to be heard, leaving the matter to be disposed of by 
the Sheriff on a perusal of the case. The Sheriff, however, 
pronounced the following interlocutor: — 

J^ivburgh, 7th September, 1858. — ^Appoints parties to be 
heard in reference to the point adverted to in the following 
note, and that on a day to be appointed, or at next ensuing 
sittings. 

(Signed) Edward S. Gobdon. 

Note, — The Sherifi^ on oonadering this process, entertains 
some doubts whether the bill in question can be supported 
under the Stamp Laws, as a bill in which the charger and 
respondent stands as dnwer. After a bill has been issued or 
put into the drde, it has been held that it is not competent 
to make any alteration on its terms which changes its character, 
even with ocMisent of all the parties to the bUl, because that 
in efiect would be to constitute a new bill or obligation, re- 

auiring a new stamp. Can then a drawer be inserted after 
\ie bill has been plaoed by tiie person who was intended to 
stand in the character of drawer, in the hands of a Bank for 
collection, and after the biU has been paid to the Bank? 
Apart fraia this question, which does not appear to have 
been pleaded, the Sheriff does feel the case attended with 
difficulty. 

(Initialed) E. S. G. 

Upon hearing parties* procurators, the Sheriff pronounced 
the foUowing interlocutor : — 

Edinburgh, 27th October, 1858.*- The Sheriff having heard 
parties' procurators as to the point referred to in the preced- 
ing interlocutor and note, and made avizandum with and con- 
sidered the (NTocess: Dismisses the suspenders* appeal from 
the interlocutor of date 11th June, 1858, and affirms said 
interlocutor. 

(Signed) Edward S. Oordoit. 



Note. — After affain considering the objection to the biU, 
fomided on the Stamp Laws, the SheriiBr has come to be 
of opinion, that the objection does not apply to this case. 
The bill was not signed by any person as dnwer until the 
defender signed, so that there has been no alteration on the 
writ, and until the defender's signature was adhibited, the 
document was not a completed biu. It has not been paid by 
the acceptors, and is still a document which might be passed 
from one personto another, by indorsation, without requiring 
any other stamp. In regard to the other points of the case, 
the reasons assigned by the Sheriff-Substitute appear to be 
conclusive. 

(Initialed) E. S. G. 

Act. MxiATiLLB Jamieson. AU. W. J. Fbaser. 



28th OtrroBER, 1858. 

SHERIFF SMALL DEBT COURT, AYR. 
(M& Sheriff R(»ison.) 



M'ALPiinE V, Tbb Glaboow and South- Western Railway 

COHPAHT. 

ResponsibiEty of Common Carrier for Misdelivery of Goods. 
— Held, that a Railway Compamy it not entitled to make a 
dittinction between Oooda ddivered to them for taxmage by 
carriert and by the general pvAlic, — aTul that they are liable 
in damages for not ddivering Chodt aceordi$tg to their ad- 
dret$ef^ 

In this action the pursuer sues the Glasgow and South- Western 
Railway Company, under the following circumstances explained 
at the hearing of the case: — ^The pursuer, who is a carrier by 
road between Irvine and Glasgow, frequentiy receives, in the 
course of his business, more goods than he can convenientiy 
convey by his carts, and has been in the lukbit, when this oc- 
curred, of sending the surplus by railway, previously placing 
his own address above, and so as to cover that of the consig- 
nees, whereby he is enabled to receive the goods from the 
railway company on their arrival, and Jeliver them himself to 
the consignees. On 10th September last he delivered to the 
defenders at Glasgow seven packages of goods with his own 
address placed on them as above mentioned, but on applying 
for the goods at Irvine Station, he was informed that none had 
arrived for him; in consequence of which he wrote to the Goods 
Manager, inquiring after the goods, who by letter informed 
him that they had been delivered to the parties to whom they 
were addressed. The pursuer then discovered that by instruc- 
tions of the railway officials his addresses had been torn off, 
and the goods delivered by the Company's servants to the con- 
signees. He accordingly raised this action, (1,) For loas sus- 
tained by him through the Company's refusal or failure to 
deliver the goods to him, being the amount of profit he would 
have earned on their carriage; and (2,) For damages sustained 
and to be sustained in his trade and buriness tiirough their 
said refusal or failure, or through their refusal to receive and 
carry goods addressed to him, to the obstruction of his trade 
and business, and to his prejudice and disadvantage. The 
facts above stated were admitted by the defenders, who con- 
tended that tiiey were Mititied to remove carriers' addresses, 
and deliver the goods to the bona fide consignees, and thereby 
put an end to a practice which they alleged had been intro- 
duced by carriers to and from jdaces situated along their line 
of railway. The pursuer, in answer, maintained, that the 
defenders having admitted that they accepted the goods for 
carriage with the defenders' addresses upon them, they were 
bound to deliver them to him. and that the defenders were not 
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entitled to make any distinotioii between oarrien and the 
general public with xefeience to the carriage of goods, but 
were bound to treat all alike. 

The Sheriff-Substitute found that the defenders' plea was not 
tenable, and that damages were due undet both heads of the 
daim, which were assessed at £8 8a. 

Act, Jab. Dickib, Irvine. Alt. Wx. Pollock, Ayr. 



80th OOTOBKBy 1858. 

SHEBIFF COUBT, GREENOCK. 

(Mb Shbbot Txnkiht.) 

MThuv v. Anstbuthbb. 

Bankrupt — Retention — Ranking. — The tigmt for a Iramek 
hcmk became bound, by the bond granted by him, to pay to tke 
bank one-eighth of the louet that might oeew in the bntinett 
trantacted by him. He discounted in this capacity certain 
biUe. Me had premoudy made a pwrduue of timber from 
the party vho vcu one of the obligante on the billa. This 
party having become bankrupt, in an action cU the instance of 
the Trustee on his ssquestraied estate against the bank agent 
for the price of the timiber, — ffeld, that as the bankrupt had 
not come under any obligation to pay to the agent the omomU 
of loss he had bound himself to pay to the bank^ and cu there 
foas no privity of contract on the part of the bankrupt unth 
the agent and the bank, he was not entitled to plead detention 
of the price of the timber, as against the bankrupt estate; and 
as the bank had ranked upon the estate for the full sum in 
the biUs, to sustain the plea would be to cdlow a second Rank- 
ing on the estate for the^same ddt. 

Anstbutheb was agent for the branch of the Western Bank 
at Port-Glasgow. In that capacity he became bound, in the 
bond granted by him, to pay to tiie bank one-eighth of the 
losses that he might incur in the course of his agency. 

In the capacity of agent he discounted certain promissory 
notes granted by Patterson, of which he received the proceeds, 
or for which he granted a guarantee. Previous to thii, An- 
struther had purchased from Patterson a quantity of timber. 
The promissory notes were not retired when they fell due, and 
ultimately Patterson became bankrupt and was sequestrated. 

An action was brought by the trustee on his sequestrated 
estate against Anstruther for the price of the timber. 

Anstruther pleaded in defence — ^that he was entitled to re- 
tain the price of the timber, as against the amount of loss that 
the bank might call upon him to pay arising upon the bills he 
had discounted for Patterson. 

The Sh^iff-Substitute pronounced an interlocutor, in which, 
after finding the facts that have been detailed, he found in point 
of law — " That the defender is not a creditor of the bankrupt 
estate, in respect of any such sum that he may be called upon 
to pay to the bank, and that he is not entitled to retain the 
price of the timber in question;" and theref(M« decerned in 
terms of the conclusii>ns of the libel, adding the subjoined 
note: — 

"Notb. — The Sheriff-Substitute has <been unable io £nd 
grounds for sustaining the defender's claim. He does not set 
forth how It is that he has become a creditor of the bankrupt 
estate, in respect of the loss on the notes he may be called 
upon to pay to the bank. He is certainly not en the footing 
of a cautioner for Patterson; for, on the contrary, the position 
of matters seems to be, that Patterson, by discounting or 
guaranteeing the amount of the notes to tlie bank, became 
liable to repay the amount to them alone, and the obligation 
of the defender, under his bond of caution, was a separate 
transaction with a third party, which, for anything that ap- 
pears, was latent, in so far as regarded Patterson, and with 
which he had no concern ; and that though a claim may have 
arixtiu ikgaiubt the dufeuder in con.serjueace of Pattei-Hon'B 
failtut* to retii-c the uotep, rattcmou Iia.-* not in h«v wav 



become bound to reUeve the defender from the loss he might 
sustain through the obligation he may have oome under to the 
bank. 

" In the case of Christie v. Keith, 29^ June, 1838 (16 S. D., 
1224), the Court allowed a party who had granted bills for 
the aooonmiodation of anoUier, to rank for what he had paid, 
upon the bankrupt estate of the parW accommodated, although 
the holder of the bills had also ranked on ihaX estate for the 
amount ; but this case presents no analogy to the present, as 
the gxanter of the accommodation bills had an undoubted right 
ef rdief against the party for whose aeoommodation they had 
been granted. 

" In the present case, the Western Bank, who are in right of 
the notes, have claimed upon Patterson's estate for the full 
amount in them; and to sustain the defender's daim of re- 
tention, in respect of the proportion of loss he has become 
boimd to pay to the bank, would be to allow a double rank- 
ing upon tne same estate for the same debt. It would there- 
fore appear that Ae defender's daim of retention cannot be 
allowed." 

Hie Sheriff (Macfarlane), on appeal, adhered, adding this 
note : — 

" NoTB. — ^llie whole argument of the defender, as addressed 
to the Sheriff, was based on the erroneous assumption, that 
the defender had, on behalf of the bankrupt, Patterson, under- 
taken, and was liable in a sort of cautionary obligation to the 
Westom Bank. Now, it may be quite true that under his 
bond to the Western Bank the defender may be liaUe to the 
effect and extent therein stated, but that bond was not en- 
terad into for behoof of Patterson, but purely and entirely to 
serve the defender's own interests and purposes. In short, 
the Sheriff has been unable to see that there was, in connection 
with the bond referred to, any privity of contract whatever, as 
between the defender and the bankrupt, Patterson ; and the 
defender does not pretend that Patterson is bound to him 
under any other obligation or contract. In order to entitie the 
defender: to maictain the right of retention now founded on by 
him, it would have been necessary for him to have placed 
himself, by assignation or otherwise, in tii,ulo of the Western 
Bank, but that he had not done.** 

Act. Jambs Ladb, Port-Glasgow. Alt, Hugh Dbhpbteb, 
Greenock. 



IST NOVBXBBB, 1358. 

SHERIFF COURT, GLASGOW, 

(Mb Shbbiff Bell.) 

The Gbeenock Spinnino Co. v. Bobebtsov k Co. 

Principal and Agent — Contract — Compensation. — An Agent, 
a/oting under a del credere commission, sold and delivered 
goods to a purchaser in his own name, concealing the name of 
his Principal, — Jffeldf in an action at the instance of the 
Principal, for the,price of the goods, that the purchaser wcu 
entitled to plead compensation in respect of a debt due him by 
the Agent. 

The Greenock Spinning Co. here sued John Bobertson & 
Co., manuiactiuers, Glaiqa^w, for the sum of £34 18s 6d, being 
the price of cotton yams sold by the pursuers, through Wil- 
liam Wardlaw & Co., agents and commission merchants in 
Glasgow, who were employed and acted as commission agents 
for and on account of the pursuers in the transaction. 

The pursuers averred in their summons, that the business of 
commission agency was "the known, recognised, and pro- 
" fessed business of the said WiUiam Wardlaw k Co., it being, 
" in particular, well known to the defenders, that commission 
" agency was the special business carried on and conducted by 
" tiie said William Wardlaw k Co." 

The defenders pleaded — 

(1.) That they never had transactions with the pursuers as 
to the goods in question. 

(2.) That they had purchased from Wardlaw k Co., as prin- 
ciiuds, anil on the faitli of their hein^ 8\icb» had nubseriuently 
yiveu tUeiii aeiiit. 
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(3.) That WardUiw & Co., at the date of their wqiMstra- 
tioQ, were indebted to them in the ram of £371 4i 6d, after 
crediting the price of the goods sued for. 

The Record having been dosed, and proof led, Mr Sheriff 
Bell, after hearing parties, pronounced the following judg- 
ment, which has been acquiesced in : — 

Having heard parties' procurators, and resnmed considera- 
tion of the proof, productions, and whole process : Finds that, 
on or about the 24th September, 1857, the defenders purchased 
the ysras in question from the parties, William Wardlaw & 
Co., mentioned in process: Finds that soon thereafter, and 
before said vams were paid for, Wardlaw k Co. became bank- 
rupt, and the pursuers thereupon called on the defenders for 
payment, on the ground that they (the pursuers) were the 
owners of the yams, and the principals in tne transaction, and 
that Wardlaw k Co. had noted only as their agents : Finds 
that the defenders refuse to recognise the right of the pur- 
suers, on the groimd that they did not transact with them, 
but, on the contrary, bought from Wardlaw & Co., as princi- 
pals, against whom they plead compensation, in respect of a 
much larger balance owing to them by the said bankrupts : 
Finds that the sunmions sets forth that the business of com- 
mission agency was ''the known, recogaised, and professed 
" business of the said William Wardlaw & Co.," and that it 
was well known to the defenders that this was the special 
business carried on by them: Finds that, in point of &ct, the 
yams in question did belong to the pursuers, and had been 
sent to William Wardlaw & Co. to sell as agents, they receiv- 
ing a dd credere commission : Finds it proved, however, that 
William Wardlaw & Co. carried on a twofold business, namely, 
that of commission agents, and of merchants on their own ac- 
count ; and, in particular, that they were in the habit of buy- 
ing and selling yams on their own account, as well as on 
account of others : Finds it farther proved, that the defenders, 
who had numerous transactions with Wardlaw k Co., always 
dealt with them as principals ; and that as regards the yams 
presently in question, they were bought by the defenders at 
the solicitation of the witness James Pettigrew, salesman to 
Wardlaw and Co., who represented them as being then in 
Wardlaw & Co.*s stock ; and although he mentioned that they 
were of the pursuers* spinning, he " did not say anything to 
" lead the defenders to believe that the yams belonged to any 
*' one but Wardlaw & Co. :" Finds that the defender James 
Itobertson, who made the purchase, has deponed — " I bought 
" the yams as William Wardlaw & Co.'s property. I under- 
" stood them to be both merchants and agents, but all our 
" transactions with them in yams have been as merchants : ** 
Finds that there is no evidence contoadictory of this aver- 
ment ; and the only document sent by the sellers to the defen- 
ders in relation to said yams, was the dddvery-note, No. 6/1, 
which bears simply that the yams are delivered to the defen- 
ders " by William Wardlaw & Co.," without any disclosure 
of principals, or statement that they were delivered by the 
bankrupts as agents: Finds, in point of law, and in the words 
o ' fjord Mansfield in RdUne, 7 Term Rep., p. 360, " Where a 
" factor dealing for a principal, but concealing that principal, 
" delivers goods in his own name, the person contracting with 
" him has a right to consider him to all intents and purposes 
*" as the principal ; and though the real principal may appear 
" and bring an action upon that contract against the pur- 
" chaser of the goods, yet that purchaser may set off any 
*' claim he may have against the factor in answer to the de- 
'♦ mand of the princii>aL'* See also BeWi Com., vol. /., p. 226, 
and vol. J/., p. 131 ; and Ro8»'» Leading Cotes, vol. /., p. 160 : 
Therefore, finds that, in the circumstances set forth, the de- 
fenders are not liable in payment of the yams to the pursuers, 
but are entitled to impute the price pro tanfo in liquidation of 
the larger sum due to them on account current by Waidlaw 
& Co: Sustains the defences, and assoilzies the defenders: 
Finds the pursuers liable in expenses, of which allows an ac- 
count to be given in, and remits the same to the auditor to 
tax and report, fmd decerns. 

Note. — ^ITju case of Fleming, June 29th, 1832, founded on 
by the pnmuers, differed in euentialibua frtnn the present. 
I'here the iiivuice expressly bore that the goods were sold by 
Wafsoii and Lninox, agenlM, and this, coupled with the whole 
couise of dealing between tiiem and the purchasers, was held 
sufficient to certiorate them that the sellers had acted as 
n«ents merely. But in that very ca.se, it was admitted that 



Lord EUenborough had correctly laid down the law in More, 
2 Campb. Rep.^ P- 22, that where an agent transacts, as if he 
were principal, the party contracting with him is entitled to 
the benefit of any plea of compensation, unless he was dis- 
tinctly aware of his character of agent in reference to the par- 
ticular transaction. There is no evidence here that the defen- 
ders knew they were buying yam which did not belong to 
William Wardlaw ft Co. 
Ad. J. MoBBisoN. AU. R. Stewabt. 



8d Novimbkb, 1858.. 
SHEiaiFF SMALL DEBT COURT, GREENOCK. 

(Mb Shebiff Tenhbvt.) 



MiLLAB V. Thi Magnxtio Tblxobaph Comfakt. 

Telegraph — Liability — Damages — Intimation of Non-Respon- 
sibility — Hdd, that the oecurrenee of five errors in the trans- 
mission, from Greenodc to Liverpool, of an wsrepeaUd tele- 
gram of nineteen words inferred nccA ^roit eardessness on the 
part of the Company as to render them liable in damages, and 
that they were not, in swh eircum^anees, protected by their 
published intimation that they are not responsible for mis- 
takes or delays in the transmission of vnrepeated messages 
from whatever cause arising. 

On 10th May last, a message was delivered by the pursuer to 
the defenders, for transmission to Henry Woods ft Company, 
Gone Piazza^ Liverpool, in the foUowing tenoa: — 

" Send me by Tuesday's steamer, forty-five fathoms inch 
" and quarter chain, and iron stock-anchor fifteen cwt. Reply.** 
And there was at the same time paid to the company the 
ordinary charge for an unrepeated message. This message 
was delivered to Woods ft Co. at Liverpool, in the following 
terms: — 

" Send me by Tuesday's steamer forty five fathoms inch three 
" quarter chain, and iron stock-anchor eighteen hundred weight," 

and thus contained two material inaccuracies in the subetitn- 
tion of ** inch three quarters" for ** inch and quarter," and of 
" eighteen" instead of "fifteen" hundred weights In conse- 
quence, a chain and anchor of the wrong dimensiona and 
weight were sent from Liverpool to Greenock ; and the present 
action was brought for the purpose of recovering from the 
Telegraph Company the freight and chaigea incurred by the 
pursuer in sencUng the chain and anchor to Greenock and 
sending them back again to liyerpool, as well as the price of 
the tel(^;raphic message, amounting in all to £8 3s. 

In answer to this action, the comjiany referred to the con- 
dition contained in their printed iotma for receiving messages, 
which are as follows : — 

** In order to provide against mistakes, and more effectually 
insture delivery, every message of consequence ought to be 
repeated, by being sent back from the station at which it is to 
be received, to the station from which it is originallv sent. 
Half the usual price for transmission vrill be chaiged in addi- 
tion for repeating the message. The company will not be re- 
sponsible for mistakes or delays in the transmission oi, nor 
for the non-delivery of, unrepeated messages from whatever 
cause arising ; nor will the company be responsible for mia- 
takes or delays in the transmission of, nor for the ncm-delivery 
of, a repeated message, to any extent above £5, unless it is 
insured at the rate of £1 per cent." 

They pled that the condition that they will not be respon- 
sible for mistakes in the transmission of unrepeated messages 
from whatever cause arising, protected them from liability 
imder this action. They referred to the Act 10 and 17 Vic. a 
203, s. 66, which provided "that the use of any electric 
" telegraph erected or formed under the provisions of this 
" Act, for the purpose of receiving and sending messages, 
" shall be, subject to the prior rights or uses thereof for the 
" service of her Majenty, and for the purposes of the company, 
" and Hubjoct also to such reasonable regulations as may be 
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" from Ume to time made or entered into by the companj, be 
" opened for the aending and receiving of menagea by all pet- 
" suns alike, without favomr or pteCerenoe ;" and alao to the 
case of Maeandrew v. Electric Teleyrapk Oooipanpf Engluk 
Jwrigtf new aeriea, vol. I. p. 1703, where the Court held that 
whether r^;arded as a " r^^ulation** made nnder the statute^ 
or aa a limitation of their liability at common law aa camera 
of messages, this was a reasonable oonditi<ni. 

The pursuer replied, that the condition cannot be taken 
without some restriction, and that it does not protect the com- 
]iany or dischaige them from liability under aU.dxcumstances. 
For instance, it would not protect them from the consequences 
of a wilful act on their part, or that of their servauts, nor 
would it protect them from the consequences of gross and ex- 
cessive carelessness. And this is the view that was taken of 
tiie condition by the judges in the case of Maeandrtw; for 
though they did not require expressly to decide the point, they 
intimated an opinion in the words of the rubric, " that this 
" condition would not protect the comiiany froan. liability for 
" miat«ke8 arising from gross negligeuoe." This is further 
confirmed by the decision iu the case of Phillips v. Olarh, in 
I'ommon Pleas, Jwritt, vuL III. p. 467. There the defendant 
liad received goods to be canied in his ship, under a bill of 
lading in which it was stipulated that he was not to be respon- 
sible for leakage or breakage, but it was held that this stipu- 
lation did not exempt him from liability from loss arising from 
leakage or breakage occasioned by the gross negligeuce of 
himself and his servauts. 

The Sherifif-8ubetitute, after hearing parties fully, held that, 
looking both to the subject of the message, and the amount of 
damage sued for, the message was not oue of consequence, and 
was to be dealt with on the footiug of an ordinary message, 
but that there had been such groas carelessness iu the trans- 
mission, as to render the defenders liable in the damages 
sought. In giving j udgment he said : — The question that arises 

in this case is one more of fiust than of law, and is this, was 
there in the transmission of the message such gross careless- 
ness on the part of the defenders as to deprive them of the 
Protection of the regulation ? It was stated in evidence by 
fr Briggs, the agent of the other company, that the rule 
in his company was to transmit the message letter by letter, 
without any latitude or variation of Miy kmd from the mes- 
sage as given in, and both witnesses concurred in saying that 
the per ceutage of errors in the transmission of messages was 
very low, and complete accuracy could in the general case be 
attained. I assume^ then, that absolute and literal accuracy 
may be attained, and ought to be the rule, in sending tele- 
graphic messages ; and let us then trace the progress of the 
message from Greenock to the next station at Glasgow, from 
thence to Carlisle, and then to Liverpool. When the message 
reached Glasgow the " a" in Millar, the sender's name, had 
been changed for " e," and the " d" at the end of Woods, the 
party to whom the message was to be sent, was dropped. In 
other respects the message was correct. At the next station 
— Cai'lLole — the two serious errors appeared, the substitution 
of " three quarters" for " and quarter," and "eighteen" for 
"fifteen;" and at the Liverpool station the word *' reply" 
was omitted. Several minor inaccuracies were also pointed 
out, but they do not appear to be such as can £ftirly be founded 
on. It appears that the symbols used to represent 15 and 18 
are to some extent similar, and might be liable to be mistaken ; 
aud if this mistake had stood alone in the message, I think it 
is one of the class from which the company's regulations would 
have protected than. In M^Andrew's case the mistake was 
similar in character. The message was addressed by the con- 
Bignee to the owner of the ship loaded with oranges, and was 
" i^oam, proceed direct to HuU." The message delivered was, 
" proceed direct to Southampton;" but it ap^ieared that in 
the defendant's mode of telegraphing the letters in the names 
of these two ports were repi*esented by a certain number of 
Khort horizontal strokes of different lengths, which might be 
mistaken one for the other. But tlie substitution of ' ' three " for 
** aud" could not, it appeared, possibly have proceeded from j 
nilKrcadiug the instrument., but must have been the result of 



negligenoe. The omiasica of " Reply" also has not been ex- 
pUttned on any plansible ground, and affimls stronger evidence 
of carelessness than any other part of the message. Two safe- 
guards against error have, it appears, from the omission of 
this word^ been neglected either in the transmission of the 
message from Carlisle or in its receipt at LiverpooL The end of 
a message is denoted by two ticks of the needle to the left^ 
and either, the transmitting dark must have finished the mes- 
sage without the word, or the receiving cleA must have cut it 
short without waiting for the signal that it was finished. But 
further, the number of words is transmitted along with each 
message, to afford a means of checking ita correctness by 
oountmg them. The number of words that was telegn^khed 
from Carlisle was nineteen, and the receiving derk at Liverpool 
should have been warned that something was wrong whoi he 
found only eighteen words in the message as received by him. 
It is said that he counted ** hundred-weight" as two instead of 
one word, and thus found nineteen words in the message. 
But this does not seem to be a satisfactory answer, as ''hun- 
dred-weight" is indeed only one word, Mid would seem to 
have been written ao by him in his transcript of the message. 
It is said, again, that the omission of " Reply*' might have 
been caused by the disturbing force of atmoepheric dectridW 
holding up the needle, while that word was being telegraphed, 
and that the word might in this way have been passed over. 
But the witness who stated this, who was the agent of the 
defenders' company, stated it only as a theory, for he con- 
fessed tiiat he had neyer known the case of a word having 
been omitted from a message from this cause. And the other 
witness, Mr Briggs, gave it as his decided opinion that though 
a message might be confused and unintelligible by the pre- 
sence of atmospheric electrid^, this could not have the effect 
x>f dropping one word out of a message, and that although it 
might render some part of a message unintelligib\e, the point 
of the needle would warn the receiving clerk that all was not 
right, and it would be his duty to signal back to the station 
from which it was sent that it was unintelligible, and the 
message would then be repeated. Whatever might be the 
result in law, there had been only one of these mistakes in 
this message. I think it is impossible that so many inaccura- 
cies and eiTors could have occurred in it without there having 
been such gross carelessness in the transmission as will render 
the defenders liable in the damages sought, whidi are the 
direct consequences of the errors oommittML 

Act, R. & S. Null. Alt, W. M'Clubs. 
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WiLUAM Morvlakd V. Jamzb Clabk and Jamss M'Kinlay. 

Theft— Sale— Restitution— Warranty.— JTe^cI, that the owner 
of a mart, which had been ttolen from him, v>at entiiled to 
recover ita value fronx a bona fide pwrchaaer who, ante litem, 
sold it with a Warranty of soundneu, the anim^U having 
been rctwmed pendente lite, wnder the Warranty, and after- 
wards retold. 

The pursuer, who is a merchant in Belfast^ on 16th April last, 
brought to Glasgow, for sale, a grey mare, which, on tiie fol- 
lowing day, he exhibited in Ruthexglen market, and lodged in 
the stables of Mrs Boyd. Upon the 18th April he caused the 
mare to be removed to the stables of the defender, Clark, and, 
as sU^^, committed it to his custody. Shortiy thereafter, 
and on the same day, it appeared that a person of the name 
of Stitt, who had led the animal from Boyd's to Clark's stables, 
obtained possession of it, without the authority of the pursuer, 
sold it, and absconded with the price. 

In these circumstances, the present action was brought for 
restitution of the mare, or payment of its value — (1.) as against 
Clark, on the ground that he had wrongously parted with it 
while in his custody; and (2.) as against M'Kinlay, on the 
ground that it was stolen property in his possession. 
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In defence it was pleaded — 

For Clark — ^That the mare had never heen oomxnitted to 
his custody. 

ForM'Kinlay — (1.) That he had purchased the mare from 
a person who was ostensibly the owner ; and (2.) That on 20th 
April, before the institution of this action, he had sold her. 

FAx>f having been led upon the issues raised by these de- 
fences, it appeared tiiat, soon after thp sale by M'Kinlay had 
been made, the pursuer jcalled upon him, m airing inquiry as 
to the mare, when he was told that " she was not far away" — 
that although sold, the sale had been under warranty of sound- 
ness — ^that it had been returned as unsound, and resold. 

The pursuer then (beaded that, as regarded the defender, 
M'Kinlay, the question should be decided as if no sale had 
been made, in respect — 

(1.) The alleged sale had been annuTled, in consequence of 
the fiulure of a condition which was eesentiaL 

(2.) That the delivery of the mare to the party purchasing 
from him, was virtually a delivery on trial ; and, 

(8.) That he was in mala ^de in reselling pendente lite. 

Mr Sheriff Smith, after hearing parties, pronounced the 
following judgment, which, on appeal, has been wnpLicUer 
oonfirmed by Sir A. Alisons — 

Haidng resumed consideration of this process, with the 
proof led, and having heard parties' procurators thereon; In 
fact, IBlnds that the pursuer was owner of a grey mare which 
he brought from Ireland on i6th April last, and placed in 
lirs Boyd's staUes, M*FherBon Street, Glasgow, with the 
view to sell her at the Horse Market, which was to be 
held at Glasgow on the following day: Finds that the mare 
was taken to the Horse Market x>n the following day by 
the pursuer, assisted by a person pamed William Stit^ but 
the pursuer ^led to sell her) and d)e was taken back to 
Mrs Boyd's stables: Finds that next day, Friday, 18th April, 
Stitt, at pursuer's request, took the mare to the stables of tihe 
defender, James Clark, but he has failed to prove that this 
defender received her into his custody; and this defender 
has proved that he desired Stitt to take her away, which 
he did, and brought her back io Mrs Boyd*s stables, where 
she remained till 22d April, when she was again taken away 
by Stitt and sold to defender, MfKinlay, for between £23 and 
£24, without any authority from the pursuer, and without 
accounting to the pursuer for the price: Finds that the mare 
was thus stolen from the pursuer by Stitt: Finds that the 
defender, MOSinlay, sold this mare alter he had bought her 
from Stitt before ^is action was raised, and before he knew 
that she had been stolen from pursuer, to Hugh Bartholomew, 
engineer in Glasgow, with warranty that she was sound, under 
which warranty she was returned as unsound, after this action 
was raised, uid aftor this defender knew she was claimed by 
pursuer ; and this d^ender afterwards sold the mare in a lot 
to Mr James Walker: Finds that as the mare is not now in 
the custody or under the control of either of the defenders, 
they cannot de^ver her to the pursuer; and the pursuer has 
not proved that her value was greater than £24, when stolen 
by Stitt: In law. Finds that the defender, Clark, never hav- 
ing received the mare into his custody, he is net liable either 
to return her to pursuer, or pay her value: Finds that the 
mare having been stolen, the pursuer was entitled to recover 
her from any one in whose possession she was afterwuds 
found; and tiiat the defender, M'Kinlay, was in nudafide in 
ppurting wiUi her to Walker, after this action was raised, and 
be knew that the pursuer claimed her: Therefore assoilzies 
the defender, James Clark: Decerns against the defender, 
James M'Einlay, for the sum of £24: Finds the pursuer 
liable to the defender, James Clark, in the expenses incurred 
by him: Finds the defender, Junes M'Kinlay, liable to the 
pursuer in the expenses incurred by him : Allows accounts to 
be given in, and remits the same to tiie auditor of Court to 
tax and report, and decerns. 

Act, T. G. Wright. Alt. John Boyd. 
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6th Kovxkbib, 1858. 
SHEKIFF COURT, PBBTH. 

,(Mb SHBBIFF BABCLA.T.) 

Jamis Mobbib v. M'Nab Am) MltoBn. 

Reference to Oath— Remit^-43heriff Court Act 16 ft 17 Vict., 
sec. 10. — ffddf that after a BenUt made of content of par- 
ties to a perton of deOl, and a Beport foUowimg thereon in 
rega/rd to the matten in diepute, a Btferenot to Oath woe 
incompetent. 

Is this action, James Morris sued Samuel M'Nab and David 
M'Borie (1.) for an alleged balance of the <x>ntract price of 
work, executed under the following estimate by the pursuer : — 
" I hereby agree to make the new cut and embankment for to 

keep the water into the new cut, and to protect tiie west 

end of the small park all in a sufficient and workmanlike 
'< manner for the sum of £28 ; " (2.) for a sum for alleged extra 
work. 

The defences were — 

(1.) That the work had not been finished in terms of the 
contract. 

(2.) That no extra work had been praformed. 

Of consent of both parties a remit was made to a Civil 
Engineer, to report on these defences, and his report was to the 
effect that they were well founded. The pursuer then pro- 
posed a rrferenoe of these points to the oaths of the defenders. 
To this the defenders objected, and pleaded — (1.) That under 
the terms of the Sheriff Court Act 16 ft 17 Vict., sec. 10th, a 
reference to oath was incompetent after the remit of consent. 
(2.) Independentiy of the remit of consent and of the terms of 
4he Sheriff Court Act, the proposed reference was incompetent 
at common law, in respect that it was not of proper matters 
of fiEtct within the knowledge of the defenders, but of questions 
of skilL The Sheriff-Substitute (Mr Barclay) thereupon pro- 
nounced the following j udgment : — 

Having heard parties' procurators, and made aviznndum 
with the process : Finds Uiat in the present state of tiie pro- 
cess tiiere is not such issue of disputed &cts as to warrant the 
proposed reference by the pursuer to the oaths of the defen- 
ders, and therefore refuses to sustain the same, and in respect 
that no objections have been stated to tiie report of the In- 
spector, approves thereof, and in terms of the same. Finds that 
the woric has not been finished in a sufficient and workman- 
like manner, and so as to keep the water into the new cut in 
terms of the contractors' estimate, and that no extra work has 
been done ; therefore finds that the pursuer cannot at present 
recover from the defenders the sum sued for, or any part 
thereof ; with these findings, orders the cause to the roll of 
motions that parties may state what order they crave. 

Note. — ^The question is not altogether, as argued by the 

fursuer's procurator, Ike time of the reference, but its matter. 
t is quite true that a reference to oath may be made any 
time before extract, and even after a verdict of a jury, which 
is analogous to a judgment of court on matter of fact. But 
all references to oath must be of pure matter of fact within 
the knowledge of the party. In tiie present case the matter 
at issue is one of mixed fact and sdence. It is whether oer- 
tun work has been done according to contract, and whether 
certain other work is within that contract, or to be considered 
additional. This question was properly left to the opinion of 
a scientific person, and his award, both under the Sheriff 
Court Act and the antecedent practice, must be binding on 
the parties ; and the opinion of the two defenders, necessarily 
unskilled in such subjects, is not to be obtained on oath so as 
to override the opinion and award of the party selected to de- 
termine that matter. Suppose the case c^ a farm, where the 
question was whether the management was according to good 
husbandry, and where the parties had selected a skilled agri- 
culturist to decide, would it be competent to srt aside his 
award by a reference to the oath of one of the parties, it may 
be a Cockney shopkeeper in total ignorance of the very null- 
! mcntff of agricultural scienc? '. Had the i-ejiort of Mr Ritclii«^ 
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reoogniaed extra work, and thflreon the question had been, 
had each been anthorifled, there might have been room for a 
partial reference of eoch matter of £ftct. But as the case at 
present stands, there is no possible opening for a reference 
to oath. 

The pursuer haying appesled against the interlocutor, the 
Sheriff-Depute (Bir E. S. Gordon) adhered, adding the follow- 
ing Note : — 

If the proposed reference to the oath of the defenders had 
been made before the remit of consent to Mr Ritchie, the 
Sheriff is not prepared to say that the matter of the reference 
is such as to prevent the rnerenoe being sustained. But a 
remit was made of consent to Mr Ritchie to report on the first 
two groonds of defence ; and a report by a person of skill was a 
proper mode of ascertaining whether these grounds oi defence 
were wdl founded in p<nnt of &ct. Mr Ritchie has made his 
report, which is to the effect that they are well founded. By 
the 10th section of 16th & 17th Vict., it is provided that 
" it shall be competent to the Sheriff to remit to persons of 
" skill, or other persons, to report on any matter of fact ; and 
" where such remit shall be inade of consent of both parties, 
" the Sheriff shall hold the report to be final and eonduaive 
" ¥nth respect to the matter of such remit." The CSourts had 
previously held tiiat such a report excluded all claim for addi- 
tional proof or further investigation, upon the ground that 
such a roport is the result of a judicial agreement implying 
that the parties should abide by the detenoination of the re- 
porter. The words of the Act are peculiarly strong, it being 
declared that sudi roports " shall be binding and eondusive 
" with respect to such matter of fact." The Sheriff thinks 
that these words, as well as the view that the report is the 
result of an asreement to be boimd by the opinion of the ro- 



porter, exclude the right of the unsuocessfid party to refer 
to the oath of his opponent the points which have been the 
subject of a report under a remit ol eonsent. Further, the 
Ck>urt has, in some esses, a discretion to admit or refuse a 
reference to oath, and the pr esen t appears to be a case in 
which such discrotion might be properly exercised to the effect 
of rofusing to sustain the reference, llie case is not one in 
which it is probable that the pursuer could expect to take any 
benefit from the roference to oath, even if it was sustained. 

Ad. Thomas Soutab, Crieff AU. R. H. Moncbiiff, 
Perth. 



10th Novsmbsb, 1858. 

SHERIFF COURT, GLASGOW. 

(Mr Shebifv Bell.) 



William M'Haffib, Sen., v. Gtodfret Pattison & Co. 

Bill of Exchange— Interdict — Delivery — Joiisdiction. — In on 
applieation for ddivery of a Bill of Exchange for £660, and 
for Interdict againtt the holders indorting or tramf erring 
the tame — Held, that withoiU an allegation of violenee or 
fraud on the part of the holders^ the applieation aubdan- 
Hally retohed Uadf into a Suapention or Redvetion, and at 
tnchf was incompetent in the Sheriff Cotart, 

This was a summary action brought by William M'Haffie, 
senior, merchant in GUsgow, and residing in Liverpool, as 
attorney and commissioner for William M'HafBe, junior, mer- 
chant, sometime in Glasgow, now in Bombay, the sole partner 
of the concern carrying on "business under the names of 
M'Haffie Brothers, merchants, Glasgow, and William M'Haffio 
& Co., merchants in Bombay, against Godfirey Pattison k Co., 
merohants in Glasgow. The petitioner averred, that some- 
time prior to 24th October, 1857, the said William M'Haffie, 
junior, and Michael Jamieson M'Haf&e, his brother, carried 
on business as merchants in Glasgow, under the firm of 
" M'Haffie Brothers," of which firm the said Michael Jamie- 
son M'Haffie ceased to be a partner on the said date : That on 
iBt October, 1857, while WiUiam M'Haffie, junior, was 
abroad. Michael Jamieson M'Haffie granted to the rospon- 



denta a bill or promissory note for £550, payable twelve 
months alter date, which was signed by Michael Jamieson 
M'Haffie with the company name of " M'Haffie Brothers :" 
That said bill or promissory note was granted without the 
knowledge or consent of William M'Haffie, junior, and with- 
out any value or consideration having been received therefor 
by the said firm of M'Haffie Brothers or William M'Haffie, 
junior, and only as a eoOateral security for a bill or promissory 
note for £805 lOs granted to the respondents by the late firm 
oi Michael M'Haffie k Co., of whidi Michael Jamieson 
M'Haffie was the sole partner, or for some other purpose un- 
known to the said William M'Haffie, junior. They thereforo 
craved the Sheriff to decern the respondents to deliver the 
bill for £560 to the petitioners, and in the meantime to grant 
interdict against the respondents indorsing, delivering, or 
transferring the same to any other party. 

Hie respondents in defence pleaded — (1.) No title to sue. 
(2.) The respondents' title to the promissory note could not be 
questioned or tried under this action. (8.) The promissory 
note was not in the possession or under the control oS the re- 
spondents when the petition was p resented. (4.) They were 
bona fide holders of the note, and the contrary could only be 
proved by their writ or oath. (5.) Generally, the whole 
other averments in the petition were not admitted in so far as 
inccHisifltent with their defences — in particular, it was not 
known or admitted that William M'Haffie, junior, was igno- 
rant of the granting of the note ; if not aware of it at its date, 
he became aware of it in the ordinary ooiuse of business, and 
made no objection to it. 

The Record having been closed upon the petition and 
minute of defence, the Sheriff-Substitute (Mr Bell) pronounoed 
the following jadgment: — 

" Repels tiie first preliminary defence in respect of the pro- 
duction No. 6/1. But in respect it is not averred in the peti- 
tion that the granter of the bill or promissory note in question, 
as the acting partner, in this country, of the firm of M'Haffie 
Brothers, was not entitied to grant bills in name of said firm; 
and in respect the present summary application is not founded 
on any all^ation of violence or fraud on the part of the de- 
fenders, finds that it substantially resolves itself into an equiva- 
lent for a suspension or reduction of the said promissory note, 
whidi is incompetoit in this Court, and cannot be reached by 
means of a summary petition concluding for interdict and de- 
livery. Therefore, and in conformity with the decision of the 
Court of Session in the case of A. <b W. Thom (June 8, 1848), 
sustains the preliminary defence, that the respondents^ titie to 
said bill or note cannot be tried or questioned in the present 
shape, and dismisses the action. Finds the petitioners liable 
in expenses," etc. 

The petitioners having appealed against this judgment. 
Sir Archibald Alison, after hearing parties' procurators, 
adhered to the Sheriff-Substitute's interlocutor for the reasons 
therein stated, as also those in the following note: — 

" NOTB.— The case of I%om, referred to by the Sheriff-Sub- 
stitute, which went by advocation to the Court of Session from 
this Court, clearly establishes the principle tiiat it is incompe- 
tent in the inferior Court to institute a suspension of a bill 
under colour of an action for delivery or restitution of the bill 
from the holder. It may be that the Supreme Court would 
entertain a different opinion in a case where fraud is distinctly 
alleged on tiie part of the receiver as well as the granter of 
the instrument. But it is needless here to go into we law on 
that point, because fraud is not averred against the defenders, 
the holders of the bill sought to be got back. All that is said 
is, that the bill was granted by the partner of a former firm, 
now a partner of the pursuer's firm, for a debt of that former 
firm, with which the pursuer's firm had no connection. This 
may have been a wrongful or even a fraudulent act on the 
part of the party who did this ; but there is no all^^tion that 
the defenders were cognisant of the wrong. And the mere 
fEu:t that the bill was for a debt of the former firm, though 
signed by the new firm, affords no evidence whatever tlutt 
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they ware oogniMat of any fraudulent or improper act, for it 
!■ no unoommon thing tn a firm to adhibit thor signature to 
a bill for a debt of another party, aa a matter of kinHnewi or 
acoonmiodation." 

Aa. John Nazbioth. Alt, John Eidston. 



17th Noybmbkb, 1858. 
SHERIFF COURT, GLASGOW. 
(Mb Shxbitf Smith.) 

AVDBNW BuBNS & Mandatobt V. JoHN Walkbb, et e Contra. 

Agent or Broker — DisbunementB-^BiU of Exchange — Oom- 
peniatkm. — Tke matter of a vettd in a foreign port, having 
drawn on tke owner in favour of tke agent or broker, for tke 
value of Didnurtementt made on account of tke vettd, whiek 
draft wat indorted hy ike broker for value, ike indorteet 
kaving ieeome bankrupt wkHe debtort to tke owner, and Ike 
draft kaving been protetted by ike fruttee on tkeir ettatefor 
non^Kceptanee and non-payment, and returned to and ttJeen 
up by tke broker. — ffdd tke owner wat not entitled to plead 
Oompentaiion againtt a daim by tke broker for JHtburte- 
mentt on account of tke vettd, notwiikttanding tkat ike in- 
dorteet were debtort of tke owner; and tkat tke owner on 
ranking on ike indorteet* ettate, had deducted tke turn in tke 
draft from hit daim before ranibtfl^. 

The party Boma, who is a merchant in Melbourne, instituted 
an action in the Sheriff Court at Glasgow, concluding for 
deoee against Walkor, a commission agent in Glasgow, for 
the sum of £187 7s 8d, due to him in respect — (1.) The 
schooner " Boindie** of Glasgow, of which Walker was 
owner, had been sent by him to Geelong in Australia in 
1854, conngned to Bums for sale. (2.) That the pursuer 
had made disbursements on account, and bestowed time and 
labour on the business of said vessel, after her arriyal in 
Australia. (8.) That the master of said yessel had drawn in 
his favour on the owner, Walker, for several sums, and that 
these drafts had been dishonoured. And (4.) That after 
deducting the sum realised by the sale of said schooner, from 
the amount of advances, charges, and expense of drafts with 
exchftnge and re-exchange, the amount sued for remained due. 

In defence, Walker pleaded — (1.) That the whole disburse- 
ments, Ac., debited in the account sued for, had not been 
made. (2.) Compensation or payment to the extent of £140. 
(3.) 13iat the party Bums had sold the vessel, and the pro- 
ceeds exceeded his whole claims. 

Walker immediately thereafter raised an action against 
Bums for the price of the vessel, under deduction of the dis- 
bursements, &c., which he might be able to instruct. The 
cases were conjoined. 

The questions before the Court were two — (1.) Whether the 
charges made by Bums were correct. And (2.) Whether 
Walker s plea of compensation was well founded. 

In support of his second plea, Walker stated : — ^That on ac- 
count of the disbursements, &c., made by Burns, the master 
of the schooner had drawn a biU on him in Bums' favour for 
£200 ; that Boms indorse 1 that bill to Juhn and Walter Scott 
of Glasgow for value ; that before the biU came to Scotland, 
Messrs Scott had become bankrupt, and the same bad thereby 
been vested in the trustee on their estates; that the bill had 
been presented to him, and protested for non-acceptance ; that 
he was a crerlitor of Messrs Scott to the extent of £163, and 
had, in rankmg on their estates, given them credit for £140 
of said draft, which he then presumed to be the full amount 
of the debt due by him to Bims ; that Messrs Scott had made 
an offer of composition, which being accepted, they were dis- 



chaiged, and paid him a compos i tion on his daim as ranked ; 
and that all this had been duly intimated to Bums. 

Bums answered to this plea — ^lliat the bill, if it had been 
paid to the indorsees, would have gone to his credit with them 
on account; but that the same had been returned to him in 
due course, unaccepted, and that he therefore had no claim 
against them for a dishonoured and unpaid draft 

A proof was allowed to both parties, and a commission 
granted to examine witnesses in Australia. The commissioa 
was reported, and thereafter a proof was led by the party 
Walker in this countey. The Sheriff-Substitute (Mr Smith) 
thereafter gave judgment as follows : — 

In &ct, Finds that when the party Walker employed the 
party Boms to sell the schooner " Boindie," he also instracted 
^B to discharge the debts of said vessel: Finds that the party 
Boms has instructed that he disbursed the sums of money 
chazsed in the debit side of tiie accounts current appended to 
the Summons, subsequent to September, 1854, for discharg- 
ing the debts of said vessel: Fmds that on 6th September, 
1854, when the party Walker waa indebted to the party 
Bums the sum of £194 15s 2d f(» money advanced on account 
of the " Boindie," the master of said veaseL drew a biU of ex- 
change on the party Walker in favour of the party Boms, 
who endorsed the same to Messrs John and Walter Soott^ 
ship agents in Glasgow, that when this bill of exchange arrived 
in Glasgow, Messrs Scott had become bankrapt, and the 
bill became vested in tiie trustee on their sequestrated estate, 
who presented it for acceptance to the party Walker, who re- 
fused to accept, and it was protested against him for non- 
acceptance, and afterwards, when it fell due, for non-payment; 
and this bill was afterwards returned to Australia to the party 
Bums, who credited the estate of Messrs Scott with the 
amount: Finds that the party Walker was a creditor of the 
Messrs Scott's at the time of their sequestration, and in rank- 
ing on their estate he gave credit to them for the sum of 
£140, in respect of the said bill of exchange: Finds that the 
master of the "Boindie** drew two other bills of exchange 
for £50, dated respectively 29th November, 1854, and 17th 
February, 1865, upon the party Walker, in favour of the 
party Boms, for disbursements made by the latter on account 
of the " Boindie," both which bills oX. exchange the party 
Walker refused to accept, and they were sent back to the 
party Bums in Australia dishonoured and protested: Finds 
that the party Bums has proved that he was entitled to 
charge the conmussion charged on the debit side of the ac- 
count-current appended to tl^ Summons : finds tiiat the party 
Bums sold the schooner "Boindie," and has creditea the 
party Walker on the credit side of said account with the 
nett proceeds thereof: In law. Finds that as the schooner 
" Boindie'' was given in charge to the party Burns by the 
party Walker, with special instractions to sell her and dia- 
charge her debts, Bums was in the position of broker and 
agent for Walker ; and the rule of law i^fyplicable to parties 
mmlring advanccs for a diip in a foreign port on the master's 
draft do not apply: Finds that the party Walker being in- 
debted to Bums at the time the bills of exchange — ^referred to 
in the findings in point of £ftct — were presented to him for 
acceptance and payment, was bound to have accepted and 
paid them, is liable in the re^xchange charged against him : 
Finds that the fact of the party Walker having credited 
Messrs Scott with £140 in respect of the bill of exchange of 
date 6th September, does not entitle him to plead that the 
party Bums has been paid and compensated to that extent, 
the bill of exchange having been sent back dishonoured to 
Bums, when Walker was bound to have accepted it: There- 
fore^ in the action Bums against Walker, repels the defences, 
uid decerns in terms of the conclusions of the Summons ; and 
in the action Walker against Bums, sustains the defences, 
and assoilzies the defender: Finds the party Walker liable in 
the expenses of this conjoined process : Allows an account to 
be given in, and remits the same to the auditor to tox and 
report, and decerns. 

Pending an appeal, Walker*s estates were sequestrated ; and 
the trustee having rdTused to become a party to the action, the 
appeal was dismissed. 

Ad. T, G. Wbmht. Alt J. Clabk. 
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8d Mabor, 1858. 
COUBT OF APPEAL IN OHANCEBY. 



In re Thk Hull and Lovdoit Lm Ain> Fibi Ivsubaitoi 

CoHPAHT, ex parte Gibbok, Hudbov, & Kemp. 

Joint Stock Company — Winding Up— 4)ontribatoKy. 

Mbssbb Gcbbon, HuDsoir, & Kbmp, the appeUants, alkged 
that they had become ahareholden, signed the deed of settle- 
ment» and acted as directors of the Company in question, 
induced by and on the futh <^ statementa made by the 
solicitor and one of the promoters of the company, that two 
gentlemen named CammeU and Homcastle would become 
shareholders. This representation was untme in point of 
tad, but not 6raudulently made. On discovering the truth, they 
did not take any steps for thmr relief, but attempted to dis- 
pose of their shares, ffdd (1) that the company was not 
bound by the misrepreaantations of tiie solicitor and promoter ; 
and (2) that the appellants were in any view not entiUed to 
the relief sought in respect they continued to act as owners of 
the shares, after they diaooyered that the representations in 
questioa were untrue. 



5th k 6th Mat, 1858. 
BOLLS COUBT. 



HOGOABD V. M'KiirziB. 

Bankruptcy — Lien — Agent or Manager. 

HooaABD, the iJaintiff, was employed by the firm of D. & J. 
McDonald ft Co. of Qla^^w, as the manager of their Lcmdon 
business. In consideration of his accepting lulls for their ac- 
commodation, it was arranged that he should have a lien over 
the whole goods conngned to him, and over all the bills, notes, 
and cash, which passed through his hands. The warehouse 
in which the goods were kept was rented by M 'Donald k Co., 
of which he had the management when they fieuled in October, 
1 857. Acceptances were outstanding to the amount of £1 i,000, 
for which he was liable, and large quantities of goods were in 
the warehouse, of which he had the keys, ffdd, that the 
warehouse bdng the wax^ouse of M'Donald & Co., whose 
manager he was, the goods were in thmr possession and at 
tiieir order and disposition, and that the plaintiff had no lien 
over them. 



28th Mat, 1858. 
COUBT OF QUEEN'S BENCH. 

PXABSON & AMOB V. DaWSOK. 

Sale of Goods — ^Constructive Delivery — ^Vendor — 
Warehouseman. 
AsKKW purchased a lot of hogsheads of sugar in bond from 
the defendant. He obtained samples, and his name was entered 
as porchaser in the defendant*a book, kept for the purchase. 
He subsequentiy resold twenty hogsheads of the sugar to the 
plointifiBB, who granted a bill for the price and obtained a 
delivery order, which they handed to the defendant, who 
placed it on his file and entered in his book the names of the 
plaintifis, oppusite the hogsheads which they had purchased. 
At the same time the plaintifis gave a delivery order of their 
own for two of the hogsheads, which the defendant recognised 
by delivering the goods, the plaintifis paying the duty. The 
warehouse was a l^onded warehouse, double locked, of which 
one key was kept by the defendant, the other by the Custom 
House Officer. Askew having become insolvent without pay- 



ing for the goods, the defendant daimed a lien for the price 
payable to him. Held, that having accepted of, and recog- 
nised the deUvecy order of Askew, though the goods remained 
in his custody, he had no possession to entitie him to a lien. 



22d Mat, 1858. 
COUBT OF ADMIBALTY. 



The Galatea. 

Salvage. 

The master of the steam-tug Challenge contracted to tow the 
brig Galatea, from Gravesend to the North FortwaU. The 
brig was so seriously damaged by a violent storm while being 
towed out, that she oould not continue her voyage. A daim 
for salvage was made by the master, owners and crew of the 
tog. ffddf that the owner of a towing vessel engages to do 
all that is necessary to facilitate the safe transit of the vessel, 
which has engaged to tow from the place of departure, to the 
place where the towage is to cease, and he takes his chance of 
ordinary bad weather ; bat if the voyage be totally interrupted 
by the act of God, subsequent services for the safety of the 
ship will be reckoned, not as towage, but as salvage. 



12th June, 1858. 
COUBT OF QUEEN'S BENCH. 



Gabton v. The Gbbat Wbstebh Bailwat Compaht. 
8 & 9 Vict 0. 20, s. 188. 
Sbbyiob of a notice on a Bailway Company must be at the 
principal office where the secretary and staff are located. 



22d Juke ahd 5th Jult, 1858. 
COUBT OF COMMON PLEAS. 



HUBHEB V. COBNELIUS. 

A PEBSON who hires himself in the character of a skilled 
labourer may be dismissed by his employer on discovering his 
incompetency, although there be no express imdcrstandiug or 
warranty of competency. 



COUBT OF EXCHEQUEB. 



The time of the commencement of the sitting of a Coort fidls 
to be r^ulated, not by Greenwich time, but by the mean 
time at the place where the Court is held. 



COUBT 



81st Mat, 1858. 
OF COMMON 



PLEAS. 



Hutchinson ft Moor v. Govan and Othbbs. 

The plaintifis shipped a quantity of salt cake on board a gene- 
ral ship, desiring that it shonld be stowed in bulk. Salt cake 
is a substance which has, and was known to the plainti£fo to 
have, corrosive qualities, but they gave no notice of this to the 
person in charge of the ship, because, as they said, it was au 
article well known in commerce, and the shipowners ought to 
have known its properties. It was stowed in contact with 
and among casks containing salt provisions, and so corroded, 
rotted, and destroyed the hoops and casks, that the brine and 
salt liquor in the casks ran out and destroyel the salt cake. 
Meld, that the shipowner being ignorant of the character of 
the article, was not respon&ible for the shipper's loss. 
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forfeited every Uher debt or demand^ no matter of what dif- 
ferent character, that may alio be due to him at the lame time 
by the same party: Finds, that the adoption of thii con- 
stroction of the statute leads to no substantial or practical 
injustice, and sufficiently protects the interest of debtors in 
any just debt ; while an opponte construction would be nnjunt 
to creditors, and might lead to thdr hamstring debtors with 
the expense of procedure in the ordinary Courts in all caties, 
inst^uf of the cheaper procedure in the &nall Debt Courts : 
Therefore repels the defence that the present action is barred 
by the terms of the statute 1 Vic, cap. 41. sect. 2, reserving 
aU question of expenses, and in respect of the general denial, 
otherwise of the pursuers* daim, allows tiiem a proof in sup- 
port thereof^ and to the defender a conjunct probation; 
grants diligence asainst witnesses and hayers, and oommis- 
sion to Mther of Sud depute Clerks of Court to take the eza- 
minationa of havers, and receive and certify exhibits, reserv- 
ing all objections, and report within nx days, and appoints 
the case to be enrolled next Court day to fix a diet of pit)of. 

Non. — ^The policy of the enactment of the statote doubi- 
leas was to prevent the mnltiplicati<m of law-suits under it. 
Say, for instance, that a creditor h^ a bill of £20, he is not 
to be allowed to divide that biU into four diflbrent portions of 
j£5 eadi, and fulminate four several small debt actions against 
the debtor, upon all of which diligence might be separately 
done. But it could never be meant that if there were dijj^eremt 
transaotions having no natural connection, the demaad of 
what was due under the one shooVi forfeit all right to what 
might be due imdw the other. Take the case whidi might 
eaoly oociur, and may have often occurred in practioe. A 
man takes a house firam another. After getting posseesitMi, 
the tmiant buys a horse from his landlord upon cr^t. Shortly 
afterwards he takes a fanc^ to one of his landlord's oows. The 
landlord will not sell, but lends the animal for a short period. 
By and by tiie tenant allows the horse or the cow to trespass 
upon the landlord's fields ; or he himself commits some daanage 
to the property in the tmant's own possession. Snpposing, 
as it is very likely, that tins gives rise to some ill feeling, and 
the parties may have a meeting, which ends in a quarrel, and 
an assault by the tenant npon the landlord, giving ground for 
a claim of damages. Bather tibau take the trouble oli proceed- 
ing with iequettraUanf the landlord, under the provocatifm he 
received, hurries to the Small Debt Court, and takes out a 
summons, and obtains decree for the rent. Assuming the rent 
had been £15, he can only sne for £12, and there the statute 
will come into play, and cut off the ''remaining portion," 
being £3. But supposing him then to sue for £1 or £20 as 
the price of his Aotm, either in the SnuUl Debt or the ordinary 
Court, and also to present a summary amplication fatre-ddivery 
of his cow, the value of which might be £21, and to raise an 
action of damages for the trespass and injury, and another f<Mr 
the assault, asking in each £50 or^£100, is it at all reasonable, 
or in accordance with common sense, ^at the tenant, because 
of the decree for the rent of the hmue under the contract of 
location, should shake himself dear of Ins undoubted liability 
for the **hor»e" under the contract of " aale "—for the '^caw," 
under the contract of ** commodate" and for the "damoffee,^ 
under the obligation of "reeompenee'* and '^ddietf* And yet, 
according to the contention of the defender here, all these 
were debts and demandt due at the time^ and entering into 
what va termed the "State of accounts" between the parties, 
and, therefore, it is said, falling under the sweeping words in 
the statute, "Any debt or denumd." It is thought tiiat sudi 
a construction of the statute at once answers itseu. 

But it may be added, thai the grammatiosl as well as legal 
construction of the words of the statute are equally opposed to 
the gloss now put upon them. It is fixed legal and grammatical 
rule, that (general words must be taken as restricted to^ and 
limited by the particular words with which they are connected 
as antecedent or relative. Now the words of the aeeond 
monber of the sentence certainly are "any debt or demand ;" 
and if they had stood alone might be conceived as oi universal 
application. But the fir^ member of the sentence has the 
words "remaining portion of,** as noticed in the interlocutor. 
In grammar, it cMmot be said, that the forfdture applies to 
a remainder which was no portion of the original. In law, 
the portion forfeited must be out of an "any,"* of whidi a por- 
tion renuuned capable of forfeiture. 

On appeal, the Sheriff adhered timplidter. 

Act. James Galbraith. AU. J. M. Taylob. 



17tr Noyskber, 1858. 
SHERIFF COURT, GLASGOW. 

(Mb Shxbiff Stkxlb.) 

Ahdbew Usheb & Co. V. GEosas Ruthbbfobd. 

Discharge — ^Decree — Small Debt Act — Held that a Decree of 
the Sheriff SmaU Debt Court doee not, under the Act 1 Viet., 
cap. 41, tee. 2, operate ae a diecharge orforfeitvre of every other 
debt then due by the defender to Uie purmer, but only of debts 
^fusdem generis. 

I2r this action the pursuers sue for payment of £17 178. 8d., 
being the balance of an account for goods sold and delivered 
by them to the defender, between 20th August^ 1857, and 20th 
January, 1858. 

The defender, besides denying generally tiie pursuers' daim, 
states in defence that the pursuers summoned him to the 
Small Debt Court, at Ghufgow, on 14th June, 1858, for pay- 
ment of fourteen shillings and fourpence, alleged to be due 
by Imn to them; tiiat they obtained decree and recovered pay- 
ment of that sum and expenses ; and he ™MntMn« that under 
the Small Debt Act, 1 Vict, cap. 41, sec. 2, this decree 
operates as a discharge of the debt sued for. 

It appears that during the currency of the account sued for, 
the pursuers sent to the defender a quantity of brandy, whidi 
for some reason he did not retain, but returned to the pur- 
suers. The pursuers alleged that the defender had not re- 
turned the whole qiuntity, and the action in the Small Debt 
Court at their instanoe against him was for the value of the 
deficiency. 

The Record having been dosed, the parties were fully heard 
on the defender's plea by the Sheriff-Substitute, who pro- 
nounced the following judgment : — 

Having heard parties' procurators in terms of the foreg<nng 
appointment : Finds, that the present action has been brought 
condnding for payment of the sum of £17 17s. 3d., as the 
balance of an account for goods, " Sold, furnished, and 
" delivered by the pursuers to the defender as per account," 
which account shows that the fumisliings were made as upon 
three distinct dates, and comprehoiding three different artides: 
Finds, that after the last date in said account, the pursuers did 
raise in the Sheriff's SmaU Debt Court, against the defender, 
an action for payment of 148. 4d., in whidh action the pur- 
suers, after certain ]nx>cedure, obtained decree, and the con- 
tents were paid by the defender to the pursuers upon 25th 
August last : Finds, that the said Small Debt action was not 
raised for payment of goods sold and delivered ; but expressly 
for the * alue and amount in money of the difference between 
a certun quantity of goods, which originally had been fur- 
nished by the pursuers to the defender, and the quantity of 
the same goods, which the defender had afterwards returned 
to the pursuers, usually called a "short return : " Finds, that 
although there is no doubt that tiie price of the goods now sued 
for, and the value of the said diort return, may all have been 
exigible by the pursuers from the defender before the said 
action was raised in the Small Debt Court, yet there is not 
only no natural connection whatever between the said cliums, 
but they severaUy arise out of a totally different species of 
contract — ^the one being that of sale and the other that of 
recompense or restitution — and each being distinct and separate, 
both in time and in amount : Finds, that the certification in 
the Small Debt Statute, as to the pursuer forfeiting such x>or- 
tion of Ins debt as may not be induded within the amount 
thereby allowed to be sued for, which enactment is of a highly 
penal nature, does indeed use the words in apparentiy general 
terms — "any debt or demand" — but that these general terms 
are immediatdy and intrinsically connected with, and must 
be read with reference to, the diiectiy preceding words, '' any 
remaining portion of:" Finds, therefore, in point of law, 
that upon a sound construction of tiie said statute, a pursuer 
cannot be held, when seeking the bcmefit of the statute, and, 
therefore modifying his demand to the statutory amount, in 
order to recover one debt of a particular character, or other- 
wisa spedal, that may be due to him, to have surrendered and 
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17th NoYDfBa, 18S8. 
SHERIFF COURT, GLASGOW. 
(Mr Shibtff Bsll.) 

Buohavan's Tbustus v. Williav Yobk avd Othkes. 

Buikraptcy — ^Double Ranking — C»utioner — ^BaUefl — A and B 
wre eautumert for O. C beeams iKmiampi, and A and B 
wert called ttpon, under deeree, to pay tke debL A, who 
had alto become bankrupt, and been diecharged on a oompo- 
eition of 10« in the pound, after hie diteharge paid one- 
fourth of the debt. B paid tkree-fourtht, and daimed A'e 
compoeiHon on one-fourth, being the exeeti paid by him over 
hie proportion of one-half^Held that thie would be a doMe 
ranking in reepeet of the tame debt, and therefore tneom- 
peUmi, 

In 1846, John BubhauMi (tbe pamien* aaihnr) and William 
York, the principal defender, became cantionera to the ex- 
tent of £1000 for John M'Callmn, aa trustee in the aeques- 
tration of Jamea CarmichaeL M'Callum'a eatatea were ae- 
queetrated in 1854, and in 1855 he resigned the trosteeahip, 
aud waa judicially superseded by Henry Leek, who was ap- 
jminted trustee on Carmichael*s estates in his room. Mr 
Leek found a large balance due by M'CaUum to the estate, 
uncoyered to the extent of £2381 10s Sd, and under the bond 
of caution obtained a decree against the pursuers and the de- 
fender, William York, jointly and severally, for £1000. In 
March, 1855, York's estates were sequestrated, and in July 
or August of the same year, he was diBcharged and reinvested, 
on n composition of ten shiUings in the pound, on all debts 
due by him at the date of the sequestration, payable by two 
equal instalments, for payment of which James York and 
Culien, who were also defenders in this action, were respec- 
tively securities. The decree at Lock's instance was dated in 
December, 1855, so that there was no ranking for the £1000, 
or any part of it, on William York's estates. The pursuers, 
however, on 7th March, 1856, paid Leek £750 of the sum in 
the decrae with interest^ and the defender, William York, on 
the 11th of the same month paid £250. The present action 
concluded for payment from Yoik and his cautioners, of a 
composition of ten shillings in the pound, on the sum of £250, 
bdng the excess which the pursuers had paid over their half 
as co-cautioners for the debt of £1000 due to Leek. 

It was pleaded for the defenders — 

(1.) That York having already paid what was equal to his 
composition on his one-half of the debt, to admit the pursuers' 
claim would be to allow a double ranking. 

(2.) That the payment by the pursuers of £750, previous to 
the defenders' payment of £250, discharged the debt, as re- 
garded the defenders, to the extent of three-fourths, and that, 
tiierefore^ York had already paid more than he was legally 
liable for.— BeU** Chrnm,, vol, L, p. 854; Farquharton, Ihth 
May, 1832, 10 S., 526/ Burton on Bankruptcy ^ p. 82. 

Proof having been led, the Sheriff-Substitute (Mr Bell) pro- 
nounced the following judgment: — 

Finds that the creditor in the bond of caution for £1000 
for the party John M'Oallum mentioned in process, having 
received from the pursuers £750, and from the co-obligant, 
the defender, William York, £250, said creditor has been 
paid in fiill; and the question in this process is, whether the 
pursuers are, in the drcumstanoes, entitled to relief from the 
said William York, and the cautioners for his composition, the 
other defenders, in respect of said pursuers having paid £250 
more than their share of the £1000 bond : Unds that William 
York was sequestrated in March, 1855, and was discharged 
in August thereafter, on a composition of 10s per pound on 
all debts due by him, his obligation under said bond being one 
of these: Finds that it was after York's disohaige that the 



pursuers paid to the creditor in said bond £750, and that York 
paid £250 : Finds that the position of the pursuers would have 
been the same whether they had paid the whole £1000 and 
then ranked on York's estate, or whether they onlv paid 
£750, and York relieved them to the extent of the remaining 
£250, seeing that where "the creditor goes first against the 
" solvent cautioner and compels him to pay the whole debt^ 
** such solvent cautioner is entitied to be ranked upon the 
" estate oi the insolvent cautioner fxx one-half only of what he 
" pays'' [BdCe Conun., vol. I., p. 854): Finds that bv York's 
payment of £250 to the creditor, being his dividend of 10s per 
pound on £500, the pursuers have Stained the whole relief 
they were entitled to from York, and to sustain their right to 
a second dividend of 10s per pound on tiie surplus £250 paid 
by them, would be to fpve a double ranking for the same debt» 
which is incompetent: Sinds that it does not alter the case 
that York might have refused to pay to the creditor in the 
bond more than a dividend of lOs upon the £250, seeing that 
if he had done so, tiie creditor could then have come upon 
the pursuers for the remaining £125, who could have ranked 
against York only for a similar dividend, and no more^ which 
would have left them £250 out of pocket: Therefore sus- 
tains the defences, and assoilzies the defenders: Finds the 
pursuers liable in expenses, etc. 

The pursuers appealed, and pleaded — 

(1.) The cautioners right of relief exists separately, and 
independently of that of the creditor, was not derived from 
or through him, and could not be afiected by his acts ; and 
although the same debt formed the subject-matter of both 
the creditor and the cautioner's daims, these chums de- 
poided on distinct rights, equally valid if once called into 
existence. 

(2.) The relief is pro rata, that is, the cautioner paying is 
entitled to re-payment of what exceeds his share ; and while 
bankruptcy has the eflfisct of changing the rate of payment^ it 
does not and cannot aflfoct the rights of parties. 

(3.) To sustain the defence would be to affirm the propo- 
sition, that payment by composition la equivalent to payment 
of the principal sum represented by the composition, but this 
was already negatived by the Court {Oranaton v. M*J)owal, 
Roetfe L. C. Common Law, vol. III., p. 118.) 

(4.) Had the creditor chosen to rank upon the defender 
for the whole amount of the debt, which he was at liberty to 
do, (.8e2r« Coixjn., voL I, p. 354,) he would have drawn 
£500, but in such a case, wero the defence sustained, the 
l^itimate conclusion would be that the defender could then 
daim repetition from the pursuers of £250, a result negatived 
by the decision in Cranston ut tupra. But to sustain the 
pursuers' chum, the defender would in all have only to pay 
£375 instead of £500, leaving a loss on the pursuer of £125, 
which is an equitable division of the deficiency; and in aU 
cases, to recognise the cautioners' right of relief as a valid 
daim for composition on tiie excess, would be a safer and 
mora intelligible prind[de, than simply to leave the adjust- 
ment of the loss to the favour or caprice of the creditor. 

(5.) It has been decided in England that a daim like the 
present is good, in respect the cautioner alone can cut off his 
right of relief (and hero they had paid under eompuleitor), 
and all parties transacting for discharge or composition, aro 
awaro that the right of relief exists and most be satisfied, and 
must be hdd to negotiate subject to the burden of meeting . 
that relief. (Lord Bldon in Qifford, 6 Veeey, p. 805.; 

bir Archibald AUson adhered to the Sheriff-Substitute's 
judgmoit, adding the following note: — 

This is a very nice question, and it has been very ably 
argued on both sides beforo the Sherifl^ and has been the 
subject of a very distinct interiocutor by the Sheriff-Substitute, 
and although the Sheriff has listened with pleasuro to the 
arguments whidi have been adduced for and against the 
judgment pronounced, it appears to him that the same result 
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which hM been amved aX by the Sheriff- Subeti tote, nuty be 
come to by a shorter ooniideration and prooen of reaftonisff. 

The piunien and defenden here were cautioners ou a (tobt 
for £1000, for which they were both responsible nnotdi in 
mdidum to the original creditor, with a relief of one-naif of 
the amount inter $e, in the event of one of them being required 
to pay more than Us own shar^. York, one of the cautioners 
— ^tne defender in the present suit — became bankrupt, ami 
could only pay 10s a pound on the amount of his debt. It 
appears that after the sequestration of his estates, and after 
he had obtained his discharge under a co m position oontract 
for 10s in the £1, payments were made by both o^ the 
cautioners to the cremtor in the bond — the pursuers haviiu^ 
paid £750 of the debt, and the defender York, £250, whli£ 
payments extinguished the debt due to the original creditor in 
the bond. Then, how does the question of reli^ stand between 
the two sureties — the parties to this action! As tiie defender 
York's estate was sequestrated and he obtained his discharge 
on a onnpoeition of 10s in tiie £1, his estate ooold not be 
called upon to pay more than £250, being the composition on 
£500 as his half of the cautionary obligation in a question 
inter foeuw. It happens to have been under this impression 
that the payment of £250 was made by York, which was a 
▼o.*nntaxy payment after he had obtained his discharge made 
mmn the footing of its being the fiur amount of the bankrupt 
share of the debt. This paymoat the interlocutor imder re- 
view has sustained as a disdiarge in full to York, for dl that 
can be recovered under his ori^uoal obligation, or from those 
liable for his oompoeition, upon the ground that to sustain any 
farther daim upon York's estate, would be virtually to let in 
another ranking upon the estate for the same deb^ which is 
incompetent. The Sheriff is not prepared to say that it is, 
properlv speaking, a doubU ranking^ as the payment by York 
was voluntarily xikade after the sequestration was at an end 
and wound up. But the main ground on which tiw Sheriff 
proceeds, is that, holding the debt against York's estate to be 
£500, in a question between the cautioners the payment of 
£250 was a discharge of that debt in fuQ under the com- 
position oontract of 10s in the £1, and therelore that tiie 
pursuers have already got, after their co-cautioner's bank- 
rupted and disdiaree, all tiiat they oould demand from him. 
It is true that in this way the pursuers will have paid £750, 
and the defender York only £250 of the original debt ; but 
that is no more than the unavoidable result of the co- 
cautioners being bound jointiy and severally to the creditor 
on the bond, and one of them becoming bankrupt and paying 
only 10s in the £1. If he had become bankrupt and his estates 
paid noOiMig, the pursuers would have been compelled to pay 
the whole £1000 without any relief, and when the bankrupt 
estate was able to pay £250 or a composition of lOs on his 
half of the original debt, the porsoers have got all tiie relief 
which they are entitled to in the drcomstances. If the 
pursuers' present demand for £125, now insisted on, were 
sustained, it would virtually be a second ranking to that 
amount of the same debt, on the bankrupt estate, to the effect 
of enabling the pursuers to draw on the whole 15s a pound on 
their deb^ while the other creditors had compounded for 10s 
a pound. 

Aeit, B. BnwABT. AU, R. Boas. 



18th Notembib, 1858. 

SHERIFF COURT, PERTHSHIRE. 

(Mb SHiBiFr Babolat.) 

Jambs Bbowv v. Mitchell k Cabmichabl. 

Decree — ^Interdict— Jurisdiction — Discharge. — Hdd, (hat ike 
Sheriff Court cannot competently entertain an applioation for 
interdict againet enforcing a Sheriff Court Decree for ex- 
pentea, on thegromd thai the Dtbtors had been tequettraied, 
and had obtained a ditcharge on a composition after the 
aeeotaU of expentee had been remitted to the Auditor for 
taxation, bvt before decreet wot pronounced. 

This was an application for interdict against enforcing pay- 
inout of a decreet obbuned in this Court, under the following 



droumstances: — On 29th July last, the respondents, MitoheQ 
& Gaimiohae], charged the petitioner on a decreet^ obtained 
at their instance against lum, for the enqmises of proc e ss 
amounting to £1S. The petitioner avers, in the application, 
that he was sequestrated on the 19th March, 1858 ; on 2d 
April, offered a composition of 5s per pound ; on 29th April, 
the creditors unanimously accepted the offer; and the peti- 
tioner was discharged in May, of all debts due by him at the 
date of his sequestration. The action in which the decreet 
was obtained was pending, and the petitioner was found 
liable Nin expenses, and remit made to the auditor, all before 
the date of sequestration ; and he contended the chargers were 
therefore only entitled to the composition on the amount of 
espenses. The chargers answered, admitting the petitioner's 
averments, the debt in question was not in existence at the 
date of sequestration, and not even before the date of the dis- 
charge (decreet not having been pronounced till after) ; there- 
fore, the discharge could not i^ply to this debt^ and the 
petitioner's own acts kept the diargers from ranking. On 
these statements, the record was closed. After hearing 
parties, and advising, the Sheriff-Subatitute pronounced the 
fallowing interlocutor: — 

Having heard parties' procurators, and made avizandum 
with the process: Finds that the present action is of the 
nature of a suspension or interdict of execution under a final 
and extracted decreet of this Courts whidi decreet is sought 
to be recaUed or restricted : Finds such action incompetent 
in this Court* Dismisses the same; finds the defenders en- 
titled to expenses ; remits the account thereof to the auditor, 
to tax; and decerns. 

NoTB.— The Sheriff-Substitute felt and ftq ir o sB e d his doubts 
of the oompetengr when he subscribed the original warrant of 
servioe. He was surprised that the preliminary objection was 
not taken at the first calling. It was urged, however, at 
the debate ; and it is the duty of the Court to notice it^ though 
it had not been stated. The Substitute has every inclination 
to sustain the jurisdiction, if he oould see that it was not 
against principle and authority. It is no doubt true^ that the 
petitioner does not seek to open up the decree on the merits, 
but on a £sct that formed no part of the dosed record, or the 
issue under the same; and it is quite competent for the 
Sheriff to interdict tiie execution of lus decreet, when it is 
sought under the same to attach the nroperty of third parties. 
But here the same party, against whom the decreet was ob- 
tained, asks the C!ourt to recall or limit the extent of its 
decreet. The prindple is, that> so soon as the Judffe has 
given decreet, nis ftmctions therein are ended, and he can 
neither recall, modify, nor explain lus decree. In this case 
he has decerned for a certain sum ; the petitioner desites Mbe 
same Judge to modify the amount to one-foorth thereof. The 
petitioner's sequestration and diKharge were botii obtained 
within the currency of the process between the parties re- 
sulting in the decreet for expenses. It might have been com- 
petent before decreet^ or perhaps extract, to have stated the 
£ut of the dischitfge as ra novitor, and thereon raised the 
question of the effect of that diBchaige, and restricting liability 
for expenses. If so, the petitioner is barred under the 
doctrine of "competent and omitted." There is little autho- 
rity on the point of jurisdiction. But the case; 4th and 5th 
December, 1829 (Eddineton and Sons), is very instructiTe. 
niere the remedy sougnt was, not to recall or restrict the 
decree, but^ in point of fact, to work it out ; nevertheless, 
the Supreme Court held that tiae Sheriff had no further power 
of jurisdiction in the matter. With submission, however, 
the dedsion in Eddingtons* case has always appeared to the 
Sheriff to push the prindple too far ; and in practice it has 
not been dosdy followed, as such supplementary applications 
are not unfreqnentiy absdutdy necessary to the ends of justice. 
Suppose that a petition is presented to a Sheriff to stay exe- 
cution on his decreet, because payment or satisfaction had 
been made. However expedient to entertain such application, 
it is believed that sudi mode of remedy would be incompetent^ 
except in the Supreme Court. That, however, is a much 
s tr o nger case for interference tium the present. On the 
merits, the Substitute may venture to state, that his opiniou 
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is agaanrt the pnnoor.* The debt wae not ooostitated either 
at the date of leqiieetntioii or befbte the disohairge, eo that 
the defonden, whilst sought to be plaoed under the letters of 
the sequestratioD, hed no oomsponding prinl^ges in -voting 
or opposing the discharge. The aatharities axe oertainly dis- 
cordant; and the leading ease, 10th March, 1855 (Maopherson), 
went on a speoialw. But time is also a spsGialty in this 
case — ^that the disdharge was obtained before the decree for 
expenses, and the opportunity nriiwed of rainng the question 
in the depending prooen. 

The petitioners appealed, and craved the opinioin of the 
Sheriff (Mr E. S. Gordon), who, after adyising, disndsMd the 
appeal, and affirmed the SheriffSubstitute's judgment^ adding 
the following note : — 

NOTB.— Under the Act 16 and 17 Tie. o. 80, wet. 2, a 
defender may get himself reponed against a decree in absence, 
whether extracted or not, at any time before implement has 
followed tiiereon, by lodging a reponing note. But the 
present application is subsUntially a sospeneion of a decree t» 
foro, pronounced by the Sheriff! It is clear that Sherifii have 
no power to entertain snroensions of any decreets, except of 
those which proceed on faiUs, or obligations registered in the 
books of Ihe Sheriff Court, or of Council and Session cases, in 
which there has been a judgment of the Court only JUtume 
jvrit; and this was a power given for the first time by the 
nineteenth eectton of 1 «id 2 "Vic. chap. 119. Hie mpUcation 
is thwcfore incompetent. If the petitioner thought he had 
good grounds for refusing to pay more than the composition 
of five shillings per poimd on the amount of enenses, he 
should have objected to decreet being pronoanced for a larger 
amount. But he allowed that opportmiity to pass. 

Aa, J. Dallas. AU. T. Soutas. 



29th Noyimbib, 1858. 

SHEEIPF COURT, GLASGOW, 

(Mb SHBBiFr Bbll.) 



AiTDBBW M'EWAK (Young*8 Trustee) v. Jambs Stbwabt. 

Bankruptcy — Cautionary Obligation — Locus Poenetentiae — 
ImprobatiTe Writ — Mercantile Amendment Act. — ffdd, 
UuU apmriywko agnet to lecotM eoitftoner for, (md tigtu 
an improbaiive cjfftr of a eompoBitUm t» a tejueriraHon, may 
retUe before Hgning the bond of caution; and that there ie 
loeut pametentiae, until the offer of eompotition if fiwtlly 
approved of by ike Lord OrdHiMfry or ike Sheriff. 

Thb Estates of John Young, deoeaeed, were sequestrated, and 
the petitioner was appointed IVustee thereon. Mrs Young, 
the widow and executrix of the Bankrupt^ made ofler of a 
composition of 12b 6d per pound to the creditors on the 
estates, and offered Robert Young, James Young, and the 
respondent as cautioners: This offar, which was neither 
holograph nor tested, was subscribed by the proposed 
cautioners and addressed to the petitioner. Thereafter, tiie 
creditors having entertained the offer, the respondent was 
required to rign the usual cautionary bond, when he refused 
to do so. In these circumstances, tiie petitioner, with con- 
cnzrenoe of the creditors, presented this application, craving 
that the respondent should be decerned to subscribe and 
execute the bond of caution (which was produced), in terms 
of the offer. 

The respondent in defence pleaded : 

(I.) That while he had signed the c^for refeixed to, he did so 
on the express understanding and condition acceded to by the 
proposed co-sureties, that they should consign in bank before 
subscription of the bond of caution a sum of £250, which was 
to remain until the composition should be duly paid, which con- 
dition was soggested by, and known to the trustee : That the co- 



sureties had not made the oonsignatioii agreed upon, and that, 
therefore, the defender was entitled to withdraw his ofl^ of 
caution: 

(2.) lliat, irrespective of any understanding with his oo- 
sunties of the nature referred to^ the defender was entitled 
at any time hefore subscription of the bond to withdraw his 
ofibr of suretyship. 

The record having been dosed on this defence^ Mr BeQ 
pronomioed the following judgment : — 

Finds, firsts lliat under the Mercantile Law Amendment 
Act, sect. 6, all cautionary obligations must be in writing, 
"other?nse the same shall have no effect:" finds, tiiat where 
an obligation can be constituted only 1^ writing, an under- 
taking to enter into such obligation must also be in writiuff, 
and that writing most be probative (Bairon, Jan. 23, 1794, 
Mor., p. 8463) : Sinds, that the oflEer of compoaition. No. 5/1, 
founded on in the petition as warranting the oondusion Sffainst 
the defender to execute the bond of caution, No. 6/^ is 
nmther tested nor holograph, and is therefors not probative: 
finds, second. That even if the said offer oould be held 
equivalent to a verbal undertakiiig to execute a bond <rf 
caution, or as evidence of such undertaking, the defender had 
still IwMt pceniieniiae, because where a fMud^ agrees veihaUy, 
or by an imperfect missive, with a view to a suhseouent 
written contract, the obligation is held to be suspended tiU 
the writing has been executed, unless rei imUrventm has 
intervened, which is not averred to have been the case here— 
(Bell's Cornm., voL 1st, pp. 327-8, snd IHi^son on Evidence^ 
sects. 598 and 608) : Finds, third, and more particularly as 
the question at issue is aflfocted hv the Bankruptcy Statute^ 
that it seems to be correctiy stated by Profes s or Bell, Comm., 
yoL 2d, p. 460, that "the offiar of oompontion by the bank- 
rupt may be withdrawn rdnu imUgrie; and by the Act it 
would appear, that ret tvmt imiegnz till the composition is 
finally approved of, the trustee bong enjoined to proceed in 
the meanwhile without any r^;ard to the offer:" Finds, that 
if this is the law as regards the bankrupt, it must, afortiorij 
be law as r^^ards his cautioners, the more espedaUy as where^ 
in the case of the present defender, the sgreement to become 
cautioner is only incohate, no bond of caution having been 
signed: Therefore, and under reference to the annexed note, 
sustains the defences^ and dismisses tiie action ; bu^ in the 
whole droumstances, finds no eoqpenses due, and decerns. 

NOTB. — Hie question raised in this action is not without 
zdcety, and there is no reported decision predsely in point. 
If the oflbr founded on as constituting an obligation against 
the defender be invalid, because improbative, th«re is of course 
no case; and even independent of the provisions of the Bank- 
rupt Act, and although the offer were to be held entitied to 
some fidth in judgment, it would seem at common law, con* 
sidering that it rdTers to an obligation which could only be 
finally constituted by writing, that there was still loem 
pcmitentiae. This view is strengthened by the hat, that 
the cautionary bond in question is one to be lodged in a 
sequestration, and therefore to be dealt with as fidlin^ under 
the proviaioiis of the bankruptcy statute. It is admitted on 
all hands, that bankrupts and tiieir cautioners may, on cause 
shown, withdraw firom an offer of composition, even after the 
lodging of the bond, provided judicial authority has not been 
intorponed. But it would rather seem that they are equallj^ 
entitied to withdraw without cause being shown, especiallv if 
the withdrawal be intimated before the bond of caution has 
been executed. Where an engagement is of that character, 
that it is not valid till reduced to writing, there is loeut 
pcmitenUae till the final purpose to undertake it be declared 
in writing. " The privilege of reeUing," says Professor Bell, 
"is not destroyed where the irrevocable obligation has not 
been legally declared." (See also Chaplin, Feb. 5tii, 1842.) 
In bankruptcy, it has been held that an offer of composition 
does not, as in an ordinary mercantile transaction, become a 
binding contract by the simple acceptance of the creditors. 
In the case of Brown, June 17th, 1846, the Lord Justice 
Clerk, in speaking of the offer of composition which had been 
made by the bankrupts, said, "I think that proposal — ^for such 
alone it was, an offer or proposal by the bankrupt — entirely 
fell, and that by his own conduct. The resolution of the 
creditors is not in itself a substantive act, which takes effect 
2 
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and caa be acted <ni by itMlf ; it is merely an t—nnt to an 
cflbr or propoaal by the baidcnipt. He moat eo on to make 
that proponl complete in due time. He did not do m. 
He drew hmck. and refoaed, and the reedution therefore flew 
citi being one oaiy of adoption of his proposail, if dnly com- 
plofeed 1^ him." In the case of Ironside, Ifaxch 26th, 1841, 
(4th B. M. & D., p. 629,) both the bankrupts and their 
oantioners were hda enti t led to withdraw at tiie eleventh 
hoar, alter a bond of caation duly executed had been lodged, 
and the trustee had reported thereon. No doubt a change c^ 
dzcomstMices had taken place since the date of making the 
offbr, but the judgment of the Sheciff'Substitute of Perthshire, 
whidi was snbsequentiy confirmed simpliciter, both by the 
Sbflrilf Depute ai^ the Lord Ordinary, whose decision was 
acquiesced in, was not rested on any change of circumstance^ 
bemg in the following tenns: — "Finds, that the bankrupts 
hare withdrawn their oflbr of composition previous to tibe same, 
and the acceptance thereof bdng approved by the Court, in 
terms of the bankrupt statute; and finds tiiat the cautionen 
for the composition have in like manner withdrawn their 
sureties, or object to continue as such: Finds it, therefore, 
unnecessary to decide on the other grounds oi objection mged 
by the cautionen, and refuses to approve of the oifisr of com- 
position and acceptance in respect m such retraction theseofl'' 
The power of resiling from an imperfect obligation may no 
doubt be baned eamt by homologation or rei interventtii, 
but neither the one nor the other is or could be averred in tiie 
present instance. In no case^ indeed, can m intervaUm 
pcoperly follow upon the acceptance of an offiw of oompodtion, 
untd it baa been approved of oy the Lord Ordinary or Sheriff, 
seeing that it is expressly enacted by sec. 142 of the Bankrupt 
Act — "That notwithstanding such oflbr oi compoeition and 
proceeding consequent thereon, the sequestration shall con- 
tinue^ and the trustee shall proceed in the execution of his 
duty, as if no such oflRar had been made, until the deUveranoe 
of tiie Lord Ordinary or the Sheriff be prDnounced." This 
enactment has desrly a strong tendency to keep open the 
loeuM pcmiienHae, until it be seen whether, in the words of 
section 145, the ofibr of composition ''beoune ineflbctual." 
The case here, as already remarked, is fibvoorable to the 
defender, seeing that he withdraws before signing the bond of 
caution; and that it is instructed by his raoduction No. 6 
that he has not done so capridousiy, but m consequence of 
one of his co*cantionen having fiuled to make, as he had 
promised, a consignation in bank as a supfdementary security; 
although this fulure, being a matter only between the 
cautioners themselves^ would not have liberated the defender, 
if other?nse fuUy bound to the pursuers. 

The pursuer appealed, but Sir Anwhiliftl^ Ahson adhered to 
the intflriocutor of the Sheriff-Substitute;, adding the following 
note: — 

NOTS. — This is an important case under the Bankrupt Law ; 
the more espeoially as it is the first of the kind that has occur- 
red under the recent Bankrupt Statute, which has materially 
changed the mode to be followed in making offers by a bank- 
rupt of a composition, and naming the cautioners for it» and 
estaUishes vaxknis rules and particulars to be followed out, 
which were not required under the fonner Bankrupt Acts. 
In adhering to the interlocutor under review, the Sheriff is 
mainly influenced by the authority of Professor Bell, who ex- 
preaHymyB, that a proposed cautioner for a composition may 
resile from his offer to become security, provided ret »unt 
integrae, and that matters are to be held entire until a bond has 
been actually rigned, and the offer has been approved by the 
Lord Ordiiury or tiie Sheriff. It i» true that Mr BeU's 
authority and alL the other cases relate to oflEiBrs of composition 
under the fonner Bankrupt Act; but there does not appear 
to be any material diflbrence between that Act and the 
present, so far as the present question is concerned. It ib 
true that by the present Act any subsequent offer of com- 
position, after a first offer shaH have fiAen or become in- 
effectual, must be assented to in writing by 9-lOths of the 
creditors ranked, and must state the amount of eompomtion 
and the terms of payment, and be subscribed by the cautioner 
proposed, befinre it can be entertained, which was not requoed 
under the former Act. But the annexation of these requisites 
to the-effer of compoeition, does not, in the Sheriff's opinion, 
alter the principle on which Mr Bell's opinion ib founded, 
whidi is, that the offer to become security may be renled from 



by the cautioner at any time befbre the bond of oantion is 
actually signed. The reason of tins appeam to be, that tin 
that is ac^Dudly done and the matter dosed, so ftr as the 
cautioner is oonoemed, his ohKgation to subscribe the bond is 
subject to apower of resiling^ wbk^ fl"^ ^ grounded on the 
contract not oeing dothed with a finaUy obhgBtory diacBcter 
on both sides, till the bond is signed and the oOv finally ap- 
proved of by the Lord Ordinary or the SheriC 

The Shenil^ however, entirdy concurs with the Sheriff- 
Substitute^ in thinking that the d efe nde r has no daim for 
expenses, as the reason assigned,, thoosh good, perhaps, for 
never dfining to become oautiener at dl, did not justify him 
in resiling aft!» the offw to become cautioner had been actually 
signed by him, and lodged with the trustee. 

Act, T. O. Wbxoet. AU, B. Bobs. 



80th NovBKBiB, 1858. 
SHEBIFF COUBi; GLASGOW. 

(Mb SHXBm Bomsm.) 

BoBXBT Stiwibt k Soir v. Gavin Babb avd Wx. Pkiblib. 
Company — ^Liquidator — Obligation. — JEMd, that apermm who 
it appouUed to wind vp Uu afairt of a dittolved Oompamy, 
it mtitUd to rteogmte, and to graiU em odmowUdgmaU or 
oUigaUon topmjf a Mm oriaing oiU of trtmtaeHout, tetUed 
hrfore ike dittohoion of the Oompamy , and that hit oNiget- 
tion it Hnding on the partnert. 
Js November, 1864, Tyttt, Bair k Co., of Mdboume, shipped 
to South America a quantity of goods which the pursuers 
had, through Peebles, Tyttd ft Company of Glasgow, con- 
signed to them for sale in Australia. On this r&ddpment, 
Fyifis, Bszr ft Company charged a commission in the account 
sales, which they rendered to the pursuers. The pursuers 
objected to this item, but they accepted, and, at maturity, 
paid a InU for the frill balance on the account sslee^ on the 
understanding that the diarge for comnussion diould be 
afterwards snanged. 

Before any adjustment of the pursuers' datm for repetition 
of the commission had been made, the firms of Fyffe, Barr 
ft Ca, and Peebles, Fyfb ft Co., were dissolved, and the 
defenders, who were the partners of these firms, appointed 
the defender Barr to wind up the com p any's affiurs. Barr, 
in doing so, recognised the pursuers' daim, and granted to 
them the following obligation : — 

" Messrs Bobert Stewsrt ft Son. 

''Dear Sirs, — I agree on behalf of my late firm to deduct 
" the return ocnmrnssion diaiged on your goods by Fyffs, Barr 
"ft Co., amounting to seventeen pounds, (^ffigned) Gravin 
''Barr, in Hquida&n of Peebles, Fy£fo ft Ca— 17th April, 
" 1856." 

Tlie pursuers, founding on this obKgation, now sue the two 
partners of the dissolved companies^ lor repayment of the 
overcharged commission. 

Bsrr states in defence, a denid of resting owing and liability, 
with an explanation, that as liquidator for the dissolved firms, 
he had diBcovered that these firms seemed indebted in a sum 
of money, which was daimed by the pursuers, and that he, 
as liquidator, with concurrence of the other defender, had, to 
avoid litigation, granted an acknowledgment; that he was in 
advance for the dindved firms, and as Mr Peebles now re- 
pudiated the obligation, the defender was not in safety to pay 
the whole or part of the sum sued for. 

The defence for the other defender, Peebleai, ie a denid of 
liability, on the ground that the tnnsactions out of whidi the 
daim arose, had been completely settled during the subsistence 
of the company, and that it was uUra viret of the defender 
Barr, to grant the obligation founded on. 

The Sheriff-Substitute^ Mr Stede, after hearing parties, pro- 
nounced the following judgment i-— 

Having heard parties' procurators in tenns of the foregoing 
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Appoi&tment: Finds, in pcrint of fMl» Hut the ponner bad bnri- 
neoi tnoMkctioDs with th« defendera'finn, and with their fordga 
houae^ with whom they are identified duzing the sabastenoe of 
said &nn: lliat the docnments pcodnoed inetmot that a daim 
aroM by the pnTsoen out of tiie Bead traniactioniy againit the 
partiei during the subnatenoe of the nid fiim, and that Buch 
daam waa then put forth, and if not a^josted, «t all eventa 
maintained: That» UKm the diaaolution of the aaid firm, the 
partiea oompoonff ms aame^ being the preaent defendera, 
united in appointing Mr Bazr, one of their own number, to 
wind up tiie affiura of the firm, and for that purpoae oonf enred 
upon hhn by the minute of agreement No. 8/1 powera of man- 
agement in terma almoat unhmited: That the aaid defender, 
in the exerdae of aaid yowen, reooffniaed and admitted the 
juatioe of the puzauera* aaid claim, and aooordingly granted, in 
ma cftpadt;^ aa managing partner for winding up the oonoem, 
the ouigation No. 2 in fovour of the purauera for the amount 
of the aaid daim, being the aum now libelled en ; and upon 
theae findinga in poimt^foct^ Finda, in point of law, that the 
leoogaition oi a daimagainat 4he Company, and the granting 
ef a proper document or acknowledgment therefor, were 
acta witlon tiie oompeten<7 of a partner of thui Company, 
even although the Company were diaaolved, and audi partner 
had no general power -of adminiatration or management, 
andy that more eapedally, aueh acta are within the conaisteacy 
of a partner, who held apedal and diaeretionaxy power of 
adminiatration and management, ( Vide Sw^anan, Watson ds 
Co., y. Adamt, 20<& /anuary, 1853; W. Shaw, 762,) audi aa 
thoae conferred on the defender Bair, ao aa to make the aame 
binding upon ail hia conatituenta, the other partneia of the 
firm, aa well aa on himadf : Therefore repda the defenoea, 
find the defenden liable in tiie principal aum and interest 
libelled on: Finda them liable alao in eiqpenaea, allowa an 
aooouot thereof to be lodged, and renuta to .the auditor to 
tax andxeport^ and deoema. 

On appeal, the Sheriff Prindpal adhered, pronouncing the 
fdlowing interiocutor: — 

Having beard parties* procuratora, under the defendera' ap- 
|»eal upon the interiocutor appealed against^ and whole process, 
adheres to the interlocutor complained of for the reasons stated 
by the Sheriff-Substitute, as aJso those contained in the fol- 
lowing note, with tins addition, that aU questions of relief 
Iwtween defenders itUer te, are reaerved entire^ and dismisses 
the appeal. 

Nora. — ^The present ease waa very ably and amdoualy 
debated by Mr Forbea on bdudf of the defender Peebles, 
and he strongly contended that it appeared from documents 
in process, or at all eyents, that he was prepared to prove, 
that so fer from there being any balance due to the pursuer by 
the firm when the Company was diasolved, the balance lay 
the other way, and that it was ultra vira of Barr, after the 
dissolution of the Company, to rear up a debt against the 
firm, however eflSKtually he might do so against Imnself as 
an individuaL But to this it appears to be a sufficient 
answer, that by the minute of agreement No. 8/1, both the 
partners conferred unlimited powers on the defender Barr, 
.to liquidate and wind up the a£Gurs of the concern. He 
began to do so, accordingly, and in the exercise of lus duties 
as liquidator, and with a view .to adjusting of the aocoont 
between the pursuer and the defend^' fiim, he granted the 
obligation No. 2 libelled on in the action as liquidator ex- 
preraly on account of the firm. There seems to be no doubt 
that the grantiug of such an obligation was within the power 
of a liquidator, both at common law and under the recent 
decision by the Supreme Court referred to by the Sheriff- 
Substitute. Every Company unquestionably subsists even 
after dissolution, to the effect of winding up its affiurs and 
paying off its debts. And if the Company subsists to that 
effect^ it may, unquestionably, convey its powers of so doing 
to a fiquidator, especially if, as in the present case, he is ex- 
pready invested wUh all the powers winch the Company itself 
would have had in the matter. It is quite a different ques- 
tion, which is not h^jut loci, whether tiie defender Barr did 
right in granting the obligation libelled on in the Company's 
name. Sufiice it to say, he had power to do so, and if he has 
done wrong in granting the obligation, the defender Peebles 
will have a daim of rdief againat him^ winch in this inter- 
locutor is expresdy reserved. 

Act. B. Cabswell. AU, D. Fobbxs. J. L. Lanq. 



80ffH NoymiBBB, 1858. 
8HEBIFF COURT, PEBTH. 

(Mb Shbbiff Babcodat.) 

CoHFinTiov roB Tbubtebship. 
A. F. Beid v. W. L. Touvo. 

I^rusteeahip — Competition Voudier— Affidavit.— iSTeM <1), 
That an extraOrdeeree in abtence, and a particular ttate or 
aecouni, were ittfident vouchert for arrears of rent, and UuU 
production of the lease wcu not neeessarjf; (2), Creditor al- 
lowed by amendment to valtte a security stated, Imt notvahud 
in his original affidavit. 

This waa a competition for the truateediip on the aeqneatrated 
eatate of Meaara James and John Duil^ farmen at HiUhead. 
The iaaue depended on two laige daima on opposite aidea— one 
by Lord StrathaUan, the landlord of the fiunn; the other by 
ti^ Central Bank, on a bond for a oaah credit in name of the 
mother of the bankrupta; and the pdnta in law will be found 
notioed in the annexed notea. 

** The Sheriff-Subatitute having heard partiea' procuratora 
on the mutual notea of objectiona, and again on the draft notea 
iasued by him, with amended affidavita and additional vouchers, 
and made avizandum with the whole prooeectinga, he adopta 
the following notea aa hia final deciaion, and the grounds 

thereof. 

The difficulty whidi in this and in similar cases the Sheriff- 
Substitute feds, is, how far under the 50th, Slat, and 68th 
aectiona of the recent Bankrupt Statute he can allow amend- 
menta of affidavita on which votea were given, and additional 
vouchers to be produced. He expressed himself fully on this 
subject in his notes in Ford's sequestration, which will be 
found in the second volume of the Dundee Law Chronide, 
page 160. He remains of opinion that all mere technical 
objections should be disregarded, and the fullest opportu- 
nity afforded to real creditors to rectify thdr oaths and 
claims, and to support the same by evidence, unless, in the 
words of the 51st section, ''the failure to comply with the 
provisions of the Act shall appear to have been made for 
some improper or firakudulent purpose, or where injury can 
be qualified by the other creditora or any of them, in reapect 
thereoC" 

I. Objectiona for Archibald Bums and others. 

Agunst the vote of Lord Stratiiallan. 

The affidavit ia objected to as not instructed by any voucher 
of debt. There was no lease or voucher produced, but a very 
particular state of rents is annexed and subscribed, as relative 
to the affidavit; perhaps in these drcumstancea no ferther 
production waa necessary. The production of the lease oould 
only estabUah the amount of annual rent, but not the amount 
of arreara actually due. The agent for Lord StrathaUan at 
the firat hearing produced a printed tack, but which not being 
atamped, «ould not be received aa evidence ; but he farther 
produced an extract decree of thia Court, obtained in abaenoe 
against the bankrupts on the 15th October last, and whidi 
the Substitute aUowed to be recdved, although perhapa not 
actually necessary to support the affidavit. 

No doubt the affidavit refers to a tack, and none such was 
produced; and now that it ia produced, being unstamped, it 
forms no voucher of debt ; but its place is amply supplied by 
a decree against the banlorupt tenants. 

Mr Bdd objected that the lease was only subscribed by 
James Duff, one of the bankrupts, but the answer is that the 
deed cannot be looked to, any more on the one side than on 
the other until stamped. But, although it were otherwise, 
the lease is in name of the joint-tenants, who, on the face of 
the sequestration proceedings, are in the possession of Hill- 
head, tiie subject let. 
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Mr Bead fiffther otjeeted to the decree of ooxurtitotioii m 
obteined in abeenoBy and within nztj dajs of the bankmptcy. 
The aaswen an, the decree in aheenoe i» good, until opened 
np, and that hero thero is no qaestion of pielerenoe. A dooroo 
of constitation may be obtained against a bankrapt^ eren after 
sequestration. (20A Moif, 1813, Clark v. Rm; lift Jfoff, 
1885, Walker.) 

2. Vote of Robert MTariane. Tbe yitiation in the UIl is 
rectified by the date being repeated at lengtb in the body 
thflNot The objector offised to prove that^ at the date of the 
afEidaTit, the deponent was not tibe croditor therein, but that 
the same was held by the bank in which it was diM»imted, 
and which evidence the Sheriff-Substitute allowed, but ulti- 
mately this vote was withdrawn. 

II. Objections Ibr Mr W. L. Yoong. 

1. Vote for David Duf^ Pitlochry. The alBdavit is for 
money said to be lent on 26th May, 1865, -and which can only 
be proved by writing or oath, and for which no voucher is 
produced, nor referred to as in exirtenoe, and consequently the 
vote is rejected. 

2. Hie vote of John Rodger. The marginal addition, whidi 
isof importance, was allowed to be signed. The words deleted 
were immaterial, but the deletion might be initialed by the 
Justice^ or the words deebured as scored. The security of 
Robert Duff was allowed to be valued by a separate alBdavit, 
and an which having been done^ the vote is now admitted for 
the amended amount. 

NOTB. — The Sheriff-Substitute entertained some doubt, 
whetiier, after the vote was given fOT a specific som, it was 
proper to allow a valuatioai of a security omitted. The valoa- 
ticn of securities is an essential to an affidavit^ and, therefore, 
ong^t to be complied with before the vote is given; neverthe- 
less, the effect ok such amendment can only be to decrease the 
sum on which the vote is given, cntainly never to increase it^ 
and so appears advantageous rather than prejudicial to the 
general body of creditors. He is encouraged in tins view 
by observing, firom the first nnmber of the ScotUtk Imw Jimt- 
iMi2, that Sheriff Bell of Glasgow, (who has perhaps in this 
department more ezperienoe than tiie whole Sheriff-Substitutes 
in Scotland,) has allowed an amended affidavit^ itaiting and 
viduing securities for the first time. That is a much stronger 
case than this, for there the security was not even stated, 
whereas it ii here stated but not valued. 8te *l1h Dee., 1842, 
M*EuMm; Uth Mardi, 1847, Dyee; Vlih Dee., 1853, Qibatm; 
nth FA., 1858, Hay. 

8. Vote for the Central Bank of Scotland. Hie voodier of 
debt is only by James Dufi^ one of the bankrupts, and, there- 
fore, does not voudi a debt against the bankrnpt estate; 
accordingly the affidavit is not made against the bankrupt 
estate, but against the individual, and tiiere is no such indi- 
vidoal seqaestration. It might have been competent to have 
made an affidavit, stating the fact that the bUl was for the 
behoof of the joint tenantcy of Billhead. Any affidavit to that 
effect now tendered would not be an amendment^ but an original 
claim and affidavit which cannot possibly be admitted, and 
ther^ore the vote is rejected. 

4. Vote of the Central Bank on bond. The affidavit 
appears, when taken in connection with the bond produced, 
open to serious objections. The bond does not specify that 
the money was to be, nor the affidavit state that in point 
of fact, it was advanced to the bankrupts, or ai^lied to 
their joint farm of Billhead. According to the bond, Jean 
Duff, the mother, is the primary debtor, and the bank- 
rupte and others are her cautioners. In that state of foct, 
the other obliganto required to be valued. If the affidavit 
had specifically set forth the fact of the bankrupts being 
primary debtors, and especialiy, if any written evidence was 
produced as to that being the true state of the foct, the vote 
might have been admitted. The state annexed is quite suffi- 
cimt, as the clause founded on in the bond is designed for 



another purpose. The poUcy of insurance should have been 
valued at a sum, however nonunal, to enable the trustee or 
the creditors to demand an asrignation of it^ and under the 
whole drcnmstanoes, the Sheriff-Substitute was at first in- 
clined to hdd, that an amended afiMavit with vouchers, mq^t 
be allowed to sustain the vote against the bankrupts^ as 
principal deibtors bound in relief to the other parties in the 
bond. 

Having indieated these views, Mr Bcid, at the second 
hearing, produced an amended aifidavit, setting forth that 
the money received under the bond for a cash credit, was ad- 
vanced to enable the bankrupto to stock the form of HiBhead ; 
Although, unquestionabfy, this has been conscientiously sworn, 
and ii veiy likely to be the true fact^ yet all the evidence pro- 
duced goes the other way, and so would not bind the other 
parties to the hood. Tb» letters produced show that the 
form was intended to be taken by the mother, and worked 
by her two sons, and that the bond vras taken for her bdioof ; 
oonsequentiy, all the drafts on the bank produced are sub- 
scribed by the mother, aUhoog^ indorsed by one or other of 
the sons. What alone could have supp or t ed this vote would 
have been a bads letter by the bankrupts^ setting forth that they 
were the sole parties to be benefited by the bond, and were 
primary debtors therein ; of oourse the bank may be entitled 
to rank for the full amount of their daim, but it is imposriUe, 
under any oonstruetion of the stotute, that they can vote on 
the estete of the bankrupt as primary debtors when ex facie 
of the evidence they were merely sureties, and therefore this 
vote is rejected. 

5. Vote of John M'R^bbie. The vote im objected to as 
being an account not due by the bankrupts, and whidi was 
offered to be proved by the creditor's books, and which the 
objectors were allowed to recover, but no proof beii^ offiBred 
to contradict the affidavit at the second diet for hearing, this 
vote was admitted. 

6. Vote of James Smitten. The vote is objectionable, as 
the daim is made and vondied against Jamea Duff indivi- 
dually, and therefore cannot be sustained. 

7. Vote of Archibald Ballantyne. The objector offered to 
prove that, at the date of the affidavit, the daimant was not 
creditor in the bill, and which he was allowed to estahUsh. 
The bankrupto being both parties to the biU, the one drawer 
and the other acceptor, it appears to form a good document of 
debt, though the affidavit might have been made more e^)la- 
natory. The abatement of interest ought to have been made 
in the oatii, but it has been properiy made in the Toting. 
ITltimatdy Mr Rdd withdrew this vote. 

Upon the scrutiny, it therefore appears tiiat the majority of 
valid votes ib in fovour of Mr WiUiam Laurence Toung, 
whom the Sheriff-Substitute therefore finds duly elected as 
trustee on the sequestrated estates of James Dim and John 
Duff, fanners, HiUhead, in tiie parish of Bhu^ord; but, in 
respect that no voucher was lodged at the meeting in support 
of Jjord Strathallan's vote, and whidi has been sustained, 
chiefly because of the extract-decreet subsequentiy produced, 
and this vote having carried the election, he finds no expenses 
due between the competitors. 



iBT DXCXMBKB, 1858. 

SHERIFF COURT, KILMARNOCK. 
(Mb SHiBirr Andsbsof.) 

Laho v. Hall. 

Presumption of Payment — ^Proof— Writ or Oath.-^^ .P^^ty 
raited an action againtt the executrix of hie deeeaaed broAer, 
for oontlitutum and payment of a daim for preMtume of 
ifuurance aUeged to have heen advanced on deeeeuetPa aeeomd — 
ffdd, that the pmreuer eondd oidy iMtrvut kit «iatai by the 
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iffrit or oaik of the d^mtder, the pretwnption beimg that theee 
premimmt vert paid by the deeeaeed. 

This wm an Action of constittttion nnd payment at the in- 
stance of James Lang, against Mrs Janet Lang or Hall, 
executrix of the deoeaaed John Lang. The summons oon- 
dttded for the sum of £70 10s. 3|d., being an alleged balance 
of sums paid by him, oonsiating of premiums of insurance on 
deceased's property. These payments the pursuer alleged 
were made l^ him on account of the deceased. Li support 
of his claim, he produced insurance receipts extending over a 
period of twenty-eight yeara^ the first being dated 11th Novem- 
ber, 1828, and the last 15th May, 1855. These receipts were 
in the ordinary form, and bore simply that the pranium and 
duty therein mentioned were *'reoelyed from John Lang/' (the 
party deceased.) 

The defender denied that the sums sued for were advanced 
by the pursuer for, or on account of, the deceased John Lang ; 
hut, on the contrary, as the receipts themselves showed, 
aveired that these payments were made by the deceased 
himself, at the time when they fioll due, out of his own 
proper funds; and pleaded that the pursuer could instruct 
his claim only by the writ or oath of the defender. 

Thfr fiecord was made up by condescendence and defences, 
and upon being closed, the Sheriff, after hearing parties, 
issued the following judgment, which has been acquiesced 
in: — 

Finds (1.) That the present action is at the instance of the 
pursuor James Lang, against his sister Mrs Janet Lang or 
Uall, as executrix-dative of their late brother John Lang, 
and concludes for constitution and |tayment of certain sums 
with interest, being almost exdusiv^y premiums of insurance 
against fire over property belonging to the said John Lang 
deceased, and which the pursuer avers he disbursed from his 
own proper funds, on his late brother's behalf: Finds (2.) 
That the receipts produced show these payments were made, 
not by the pursuer James Lang, but by iiie deceased John 
Lang himself: Finds (8.) That it is incompetent to prove, 
by parole testimony, that the money was paid by the pursuer 
J ames Lang, with his own funds as he alleges : Fmds, (4.) That 
the only competent mode of redarguing the evidence of the 
receipts in process, is by the writ or oath of the defenBer or 
her author: Finds that the proof Mripeo has failed : There- 
fore, appoints the pursuer, within ten days, to lodge a minute 
stating whether he wishes a reference to the defender's oath. 

NoTB. — ^The daim now advanced by the pursuer against 
his own sister, as reprasenting their deceased brother, except 
curling-stone handles, 5/6, with 6/ of interest, consists of annual 
payments of fire insurance, ana interest tiiereon, from 1828 
to 1855 indusive, and which the pursuer avers, as managing 
his brother's insurance matters, he made on his behalf. The 
pursuer has produced the receipts from the insurance <^ce, 
(of which latterly he himself was agent,) to show that this 
was the case. Now, in the first place, it is plain, though these 
receipts had been taken in the pursuer's own name, instead of 
his iffother's, the presumption must have been, that the pay- 
ments were made with John Lang's fiinds, he bcdng the proper 
debtor, but the receipts bear that it was John Lai^, and not 
the pursuer, who actually paid the money. In su£ a case as 
this, the mere drctimstance of holding the documents is not 
thought to be material, and, besides, the parties greatiy differ 
as to how they came into the pursuw's possession. The 
defender aveis that the pursuer obtained wem in a most 
improper and surreptitious manner, but the l^eriff-Substitnte 
thiuks it quite unnecessary to make any inquiry as to this. 

The pursuer comes into CSourt founding on these documents, 
and nothing else, and he asks to be allowed to prove by parole 
that they are untrue. He does not pretend to say he had any 
general management of his brotiier^ affairs, but only that he 
paid these insurance premiums. Though a banker and a man 
of business, he has not produced a book or letter of any des- 
cription, to show that his brother and he ever had a single 
pecuniary transaction. 

It is certainly a most extraordinary and improbable circum- 
Rtanoe, that for so long a period he should have made those 



annual payments, and never presented any account during his 
brother's life, and that it is only now heard of for the first 
time, after tiiat brother is in his grave. 
Act. D. B. Ain}BEW8. Alt. J. TbBBAVOB. 



10th DaoEXBSB, 1858. 
SHERIFF COURT, GLASGOW. 

« 

(Mb Shsbiff Stixli.) 

A. 9. B. 
Breach of Promise of Mairiage — Sdatium — Quantum of 

Damage — Oircumstaneet in wA«c4 the Oomi allowed lAs 

sum of £250, in name of Solatium and Damage for Breath 

of Promiee of Marriage. 

A., a spinster, 45 years of age, supporting herself by needle- 
work, recdved with &vour the attentions and subsequentiy 
the promise of marriage of B., a widower 50 years of age, and 
an dder of the church, and who possessed a dear assessable 
income of £150 per annum or thereby. B., having after a 
tame refused to fulfil his promise of marriage, the present 
action was brought against him by A., oonduding for pay- 
ment of the sum of £500 as solatium and damages. 

In the course of proof it appeared, that the defender's offw 
of marriage, and the pursuer's acceptance thereof, were com- 
municated to the relations of parties on both sides, and that 
for a year they were regsrded as engaged— that in the mean- 
time, and in consequence of her engagement to the defender, 
the pursuer had refused a second offer of marriage made to 
her by a respectable man, having an income of £200 per 
annum; that the defender had withdrawn firom his engage- 
ment without any reasonable or ostensible cause ; that after 
the defender had ceased to visit the pursuer, she had a severe 
illness, "occasioned by over-action of the heart upon the 
vessels, which could or might be caused by mental exdtement^** 
and that she had since been in delicate health. 

The Sheriff-Substitute, (Mr Stede,) in giving judgment, 
" Finds the pursuer entitied to the sum of £300, whidi would 
be equal to an annuity of £15 to £18." 

The defender appealed, and Sir A. Alison, after hearing 
parties' procurators, modified the damages found due to the 
sum of £250. 

Act. W. BuBNS. AU, B. Boss. 



17th Dbobkbeb, 1858. 
SHEBIFF COUBT, GLASGOW. 

(Mb Shebiff Bell.) 

JoHir Gbaham (M'Haffle's Trustee) «. Boss, Jun., & Co. 

Bankruptcy — Beduction — Statute 1606, c 5 — Delivery War- 
rant— Fraus dans causam contractuL— -^ pairty bought goode 
to be delivered during the foUoioing month; whm delivery 
uae made to the Calenderert of the buyere, the latter were 
in ineolvent circumstaneet, and on thejint butineu day after 
delivery, they agreed to caned the contract, granting to the 
Hllert, at the eame time, an order on the Calendereri for re- 
delivery — Held, in an action of JRednetion, wider ^ Act 
1096, c. 5, of the Delivery Warrant, at the iiutanee of the 
Trustee on the buyer* t £»tates, that although the contract was 
not void or voidable on the ground of fraua dant oattMiii 
eontraetui, the buyere were entitled to rtyect the goode, and 
the Delivery Warrant wot not etruck at by the Ad 1696, c. 5. 

The defenders sold to the firm of Midiad M'Haffie & Co., on 
80th September, 1857, 2000 pieces jaoconets, to be delivered 
in the month of October following. On 10th October (Satms 
day) they made delivery, on accoimt of the buyers, at 
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the calender of Junes Taylor & Son, of 250 pieoea of the 
guoda ; bat on 12th October (Monday), M'Haffie & Co. wrote 
to defenden addng them to cancel the contract^ and endosing 
an order on Taylor fc Son for delivery of the 260 pieces sent in 
tu them on Saturday. The defenders agreed to canoeH the 
sale, and took back the goods from the calenderers. The estates 
of M'Haffie & Co. were thereafter, on 24th October, seques- 
trated, and the pursuer was appointed trustee thereon. 

The pursuer, with consent ol the commissioners on M'Haffie 
& Cu.'s estates, brought this action of Beduotum, to set aidde 
the re-delivery of the 250 pieces jaooonetB to the defenders, 
and pleaded — 

(I.) That the order on Taylor k Son, and delivery of the 
jaooonets in virtue thereof, were given in extinction or security 
of a prior debt^ viz., the unpaid price of the jacconets, within 
mxty days of bankruptqr, and at a time when M'Haffie & Co. 
were insolvent^ thereby giving the defenders an illegal prefer- 
ence over the bankrupts* other creditors. 

(2.) That the said order was null and reducible undor the 
Statute 1696, c. 5, as extended by the *' Bankruptcy (Scotland) 
Act, 1856." 
The defenders pleaded — 
(1.) No delivery to M'Haffie k Co. 

(2.) Even if delivery had been made, M'Haffie k Co. being 
utterly insolvent and unaUe to pay the price, were entitled 
and bound to reject and return the goods. 

(3.) The bankrupts having acted fairly and honestly in 
tempative rejecting the goods, for which they were unaUe to 
pay, and the defenders having acted in boita Jlde in taking 
back those goods, they were entitled to absolvitor. 
The pursuers replied—- 

(1.) Delivery of the goods was legally made by the trans- 
mission to the calender of Taylor k Son, who acted for 
M'Haffie k Co. 

(2.) The bona fidu of the defenders was not the test whereby 
the point at issue was to be determined. The defisnders hav- 
ing got xe^eliveiy of the goods within a few days of M'Haffie 
k Co.'s bankruptcy, were bound to restore them or pay their 
value. 

The Becord having been dosed, and proof 'pro yil de Jure 
allowed and led, the Sheriff-Substitute (Mr Bell), after hear- 
ing parties' procurators, pronounced the following judgment : — 

Finds, that on the 80th September, 1857, the defenden 
sold to the late firm of Michael M'Haffie k Co., for delivery 
in the course of the montii of October following, 2000 single 
or 1000 double (neces of jaooonets : Finds, that the first and 
only ddivery under said sale is stated by the defenders to 
have been made on Saturday the 10th of October following, 
and this statement is admitted to be correct by the pursuer, 
although the receive note is dated 9th October: Finds, that 
the d^very which took place on the lOUi of October was a 
delivery to James Taylor k Son, on account of M'Haffie k 
Co., of 250 pieces of jaooonets : finds, that on the first 
business day after the delivery, viz., ou Monday the 12th, 
M'Haffie k Co. wrote to the defenders a letter, which is sh 
follows: — "Dear Sirs, — As we find that we shall only re- 
quire the 1000 pieces 50 yards jaooonetSy we shall feel obUged 
by your cancelling the order, and shall put something in your 
way on some future occasion. We enclose order on Messrs 
James Taylor & Son for delivery of the 250 pieces sent in 
on Saturciay the 10th inst. ;*' and the order was enclosed 
accordingly: Finds, that the defenders, on receiving said 
letter, agreed to cancel the sale, and took back, of the same 
date, the 250 pieces from the calendereis: Finds it not 
proved that Michael M'Haffie k Co. were insolvent, and 
knew themsdves to be so on the 30th of September, when 
they made the purchase: And finds it mutually admitted 
that their droumstances were desperate, and known to tiiem 
to be so on Monday the 12th of October; and thdr former 
derk, the witness James Grainger, has deponed that he 
''cannot recollect whether M'Haffie's circumstances beoune 
worse between the 9th and 12th of October, 1857 :" Finds, 



in point of law, that it is not proved that M'Haffie k Co. 
knew that they were insolvent at the time of '"**^"g the 
purchase, the said purchase was not void or Yoidable <m the 
ground of frmu dam eavsam eoniraetm: But finds, that 
as the said Michael M'Haffie k Co. knew themsdves to be 
utterlv insolvent at the date of the first delivery under the 
sale. It would have been their duty, had the delivery been 
tendered to them, to refuse the same, or at leawt to receive 
the goods only ciutodia euma: Finds, that although it is 
not denied that the goods were delivered to the calenderers 
on account of M'Hi^to k Co., it is not proved that they 
were aware <^ their having been so delivered on the 10th 
October, and the witness lliomas Taylor Browu, manager 
to Taylor k Son, has deponed they "had no special orders 
from M'Haffie k Co. regarding the jaooonets ;" whilst it is 
not denied by the pursuer that the first and only act of 
M'Hafiie k Co. regarding them was to write the letter above 
quoted, on the first business day after the day of delivery, 
requesting that the transaction might be cancelled, and en- 
dodng a delivery order in favour of the defenders, which was 
immediatdy accepted and put in force: Finds, that as the 
said letter does not openly avow that M'Haffie k Co. have 
elected to reject the goods in respect of their then known 
insolven<7, but merdy asks for a canoelling of the trans- 
action, this was substantially doing the same thing under a 
different form, and must be presumed to have been prompted 
by what they then knew of their affairs : Finds, that in 
these circumstances, the delivery to the calenderers did not 
operate as a bar to M'Haffie k Co. returning the goods, and 
thdr doing so was not a deed struck at by the Act 1696, cap. 
5, seeing that it was not in the proper sense a voluntaiy deed, 
but a deed rendered necessary in common honesty by their 
supervening insolvency: Therefore, and under referoioe to 
the annex^ note, sustains the defences, and assailiies the 
defenders from the condusions of the action, with expenses. 

NoTK. — It is distinctly laid down by Ptofessor BeU, in con- 
formity vrith decisions which he quotes in support of the 
doctrine, that both the English and Scotch law concur in 
holdinff "that it is the part of an honest man when he finds 
himseu unable, as buyer, to pay the pric^ but is not yet a 
bankrupt, to reject goods proffered to him for delivery by a 
carrier or other person to wh(«i they have constructivdy 
been deUyered tor him." (Camm, voL i., p. 82.) Ptofessor 
Bdl adds, "Groods may be rejected even aftier they have been 
taken into custody of a derk or warehouseman, acting without 
express authority from the buyer.** {Idem, page 235.) P^en- 
dent Blair went even fSurther than this in the case a£ Steint, 
I6th November, 1810, where he said "That if a bankrupt 
was to take delivezy of goods which he had bought as a 
sdvent man, this would be a fraud which would entitle the 
seller to redress.** In the esse of Brown, Dee. 21, 1816, 
(HwHi^e EeporU, page 709,) which is extremdy in point here 
— ^An insdvent purehaser was held entitled to re-deliver nine 
cattle which had been delivered into his fkrm seven days 
previoudy, and taken charge of bv his servants, though with- 
out any special instructions from him. As remarked by Pro- 
fessor More in his notes on Stair, p. xc, the leaning of our 
deoinons seems even to support the dictum of President Blair, 
that to take delivery after insdvency or bankruptcy is such a 
firaud as entitles the vendor to reclaim his goods. In the pre- 
sent case, although there may have been constructive delivery 
for a short period, the bankri.pts M'Haffie k Co. had never 
availed themsdves of it to exerdse any act of proprietorahip; 
and knowing, as they did, that they were irretrievably in- 
sdvent at the time, they did no more than what fidr doding 
prompted and law required, in sending the goods back to the 
defenders. It is a mistake to suppose that the statute 1696, 
cap. 5, strikes at such an act as this as an undue pre f er e nce. 

The pursuer apjiealed, but ^ A. Alison confirmed Mr 
Bell's dednon, adding the following note to his interlocutor: — 

NoTS. — The Sheriff concurs in the ojnnion of the Sheriff- 
Substitute, that there are not suffident grounds here to set 
aside the transaction complained of by the pursuer, and tiicre- 
fore that ^e defence should be sustained against the reduction ; 
but the grounds of that opinion are not identical with tiboee 
which seem to be pointed at in the careful and distinct inter- 
locutor and note of the Sheriff-Substitute. The grounds on 
which the Sheriff proceeds are these :— 1st, That it is the duty 
of a purchaser, who has not yet reodved what in law is hdd 
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eqaivalent to aetiuJ delivery of goodi puiobMed, to reject them, 
and annul the l)aigain, if he feds that be will be unable to paj 
tile price from impending bankmptoy. 2adljf That abo it is 
his duty so to act and hu privilege to do so, if actual delivery 
has not passed in his &vour ; yet, if this has not actually taken 
place, and the goods have been not merely constructively but 
really delivered to him, they have thereby become part of his 
stock, and pass to his trustee on bankruptcy witiiout any power 
of repudiatmg or cancelling a transaction thus complete m all 
its parts. Srdly, That the sole auestion, in the present case, 
thus comes to be, whether the delivery of the jacconets in 
question to Taylor & Son, the calenderers, which took place 
on the 9th or 10th October, 1867,. is to be regarded as actual 
and real delivery, as between the vendor and vendee, or con- 
structive delivery only, and such as left the vendor vested 
witli a right to stop the goods, as still tn trantitu. For it is 
understood that the right of stoppage in tifwmtu, on the part 
of the vendor, is oommensurate with the duty to reject, in the 
evoit of bankruptcy, on the part of the vendeie, and that actual 
and real delivery will be a bar to either being exercised. Now, 
the facts here are, that in the ori^al order there was no place 
of d^very specified on the piurt of tiie vendees. But it 
appears from the receive note in process, dieted 9th October, 
that the jacconets were sent by uie sellers to Taylor k Son, 
the calenderers, "on account of" M'Haffie & Co., the pur- 
chasers, and that the goods were in the hands of the calenderers 
when the vendees requested the bargain should be cancelled on 
the 15th October, on the ground that they did not require the 
goods. It is proved, however, that Taylor & Son are general 
calenderers, and there is no evidence in process that they had 
any special instructions firom M'Haffie & Co., the purchasers, 
in r^ard to the receipt of the goods. In these circumstances, 
the ^eiiff conceives that it is impossible to hold that delivery 
to the general calenderers was actual and real delivery for be- 
hoof of the vendees, as in a question between the vendor and 
the vendee. Delivery to a calenderer, though on account of 
a particular purchaser, appears to be much in pari eatu, in 
point of {Mrindple, with delivery to a general carrier of goods 
addressed to the vendee ; and neither can be r^farded as 
capable of barring the right to stop in trantitu on the one 
point, and the duty to reject the goods on insolvency on the 
other. The material circumstance is, that in neither case have 
the goods arrived at their final place of destination, ndther 
the carrier's cart nor the calenderer's workshop being their 
final place of deposit ; and it has been held, that even when 
goods were at the vendee's door on the carrier's cart, or even 
actually taken into his vmrehouse by a clerk, without the 
vendee's knowledge or special direction from him, the delivery 
was not actual, and the right of stoppage tn travtsitu was not 
barred. 4th, In addition to this, and separatim, the power 
and duty of rejection or cancelling the bargain appears to have 
been exerdsed tetupestive by M'Haffie & Co., the purchasers in 
the fnesent case. The receive note by tiie sellers to the 
calenderers was dated 9th October, and on the 12th, with a 
Sunday intervening, M'Hi^e & Co., the purchasers, being 
hopelessly insolvent, wrote to the sellers wishing the bargain 
cancelled. This is within the triduwn of bankruptcy, so much 
the object of inquiry in the Roman law, and within the 
reasonabl'3 period which our own law allows to the bankrupt 
to reject goods, not as yet finally delivered, of which he feels 
Uiat he is unable to pay the price. 
Act, John Boyd. AU, J. Mobbison. 



17th Decembeb, 1858. 

SHlERIFF COURT, GLASGOW. 

(Mb Shebiff Bell.) 

Gbahak (M<Haffie*s Trustee) v. Denholm & Othebs. 

Bankruptcy — Stat. 1696, c. 5— Bankruptcy Acta, 1856 
and 1867 — SberifF Court Jurisdiction — Relevancy — 
Agent^s Power — Cash Payment — Collusion — A. andB. 
sold goods to C. through D. as agent. When the price 
became due^ D. called for payment^ and was employed 
by C. to sell other goods previously on the same day 
delivered to D. for the purpose, and directed to apply 
tJie price in payment pro tanto of the debt to A. and J5., 
who knew nothing of the second sale, D. accordingly 
carried out these instructions, C. became bankrupt, 



and was sequestrated within sixty days. In a reduction 
at the instance of the trustee — Held (I), That the action 
was competent in the Sheriff Court; (2), That reduction 
of the delivery of the goods wcu not barred by the subset 
quent sale; (S), That in law the agent D, did not, <u 
agent in (he first sale, act for or represent A, and B, 
in the delivery and second sale; (4), That the payment 
to A. and B, made by C, through D. was a cash pay- 
ment in ordinary course, and equivalent to being made 
by C, himself; and (5), To reduce such a transaction, 
it was necessary to aver and prove collusion on the part 
of A, and B. 

The defender, Mr Denholm (whose business is that of a com- 
mission agent), sold to Messrs. Michael M'Haffie k Co., on 
11th and 16th September, 1857, on account and risk of the 
defenders, Messrs John Robertson k Co., 750 pieces jacconets 
and on 17th September, on account and risk of the defender, 
Mr Wm. Sommerville, 250 pieces jacconets, the fact of Den- 
holm's agency in the transactions being disclosed at the time. 
The prices amounted in cumvlo to £492 10s, payable in cash 
on 9th October following, with five per cent. off. On 9th 
Octobor, Denholm called for payment, when he found Mllaffie 
from home, but saw him on the 12th, and was solicited to 
allow the settlement to Ue over for a few days, which he re- 
fused to do, on the ground that his constituents expected 
payment next cash-day, viz., on the 13th. M'Haffie then 
said that he had 500 {neces of jaccconets at the calenderer^s — 
instructed Mr Denholm to sell them for prompt cash, and 
gave him a delivery order for the goods. Denholm, on the 
12th, obtained and reported to M'Haffie an offer of 9s per 
piece for the jacconets, and having received fresh instructions, 
on the same day sold them to Messrs H. P. Ree k Co., and 
rendered account sales to M'Haffie k Co. On the morning of 
the 18th he applied, at M'Haffie's request, to Robertson k Co. 
to take a biU, which they declined, by a letter afterwards 
despatched. On the 13th, Denholm delivered the goods to 
Ree k Co., and having received instructions from M'Haffie to 
get payment from Ree k Co. and make payments to tiie other 
defenders to account of their sales, and to say to them that 
the balances would be paid by the end of the month, — settled 
with Ree & Co. for the price, which was £209 16s 6d, after 
deducting charges. The matter was then adjusted between 
M'Haffie k Co. and Denholm, by the former giving a receipt 
for said sum, and by the latter granting a recdpt for £209, 
and paying the balance, 16s 6d, to M'HaflEie k Co.*s cashier. 
M'Haffie personally examined the various statements and 
accounts, and directed the entries to be made in his books. 
Mr Denholm, on the same day, paid Robertson k Co. £140, 
and Mr Sommerville £69 to account of their claims, and re- 
ceived receipts from these parties respectively. 

These details of the transaction between M'Haffie & Co., 
Mr Denholm, and Ree k Co., and M'Haffie's directions for 
the payments to the other defenders, were stated in the plead- 
ings for the defender Denholm. The case, in point of fact, as 
presented by the other defenders, was that they had sold 
goods, and in due course had received payments to account, 
in the usiud way, in bona fide, and without any knowledge 
whatever of the sources whence the money came. 

M'Haffie k Co.'s estates were sequestrated on 24th October, 
and the present action was raised by the Trustee to reduce the 
delivery of the 500 pieces of jacconets to Denholm, and to re- 
cover the price or value of these goods. 

The summons called for production of "aU pretended in- 
" voices, accounts, states, letters, dispositions, or other pre- 
" tended conveyances, whereby the said Michael M'Hafiie 
"k Co., or Michael Jamieson M'Hafiie, transferred and 
" made over to the defender, William Denholm, either for 
'* himself, or as agent for, or as representing the defenders. 
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'* the said WiDiMikSoiiimerville, and John Bohcrtaon & Co., or 
" one or other of them, 500 pieces of jeoconete, the property 
"of the nid MkhMl IfHaffie k Co. ;*' end condoded for 
rednetion of "the aeid delivery note or order, or other 
" writings, together with the said oonveyanoe, tianeferenoe^ 
" or deHTery itaelf, whether the same be Tonohed and in- 
"ttmcted as aforesaid, or whether the same was merely 
" wbal, with all that has followed or may follow therenpon." 
The libel was laid on the statate 1606, cap. 5, as extended by 
canons sections of "The Bankruptcy (Scotland) Act^ 1856," 
and the Bankraptcy Act of 1857 ; and on the medium that 
the transaction sought to be reduced was a coQusiTe device 
on the part of the bankrupt and the defenders, to secure a 
ivelerenoe to the latter, and that the sale to Bee k Co. was 
eflbcted by Mr Denholm, "without consultation with, or 
" special directions firom the bankrupt forhu^ the said William 
" Denhofan's, own benefit, or that of his said constituents, 
or one or other of them coIlnsiTely, and by way of disguisiiig 
" the true nature of the transaction, which was simply » de. 
" HTCty of goods, in security for a payment jE>ro tanto of a prior 
"debt" 

^eliminary pleas were stated for the defenders, Denholm 
and SommervilM, to the effect that the action was not com- 
petent in the Sheriff Court, and was not relevantiy laid. For 
Mr SommerTiUe it was contended that, under the Act 1696, 
o. 5, a ^f^»*»iMr of bankruptcy by the Court of Session must 
precede the conclusions of reduction ; and for him, in conjunc- 
tion with Ihe other defender, that the agency of Mr Denholm, 
as libelled by the pursuer, if "spedal" (BetTt Com., Shaw*t 
Bd^ p. 176), and confined to the mere sale to M'HafBe k 
Co., whidi was the only kind of agencr mentioned, could 
not imply power to represent the doenders in any odlusive 
edieme, sndi as that alleged, but if " general" (To., p. 175), 
or purpDedy conferred to conduct sudi a scheme, it was not 
sumdentiy averred. A separate plea was stated for Robert- 
son k Co., that the reductive condusions, confined as they 
were to the mere delivery, were barred by the eubsequent 
oondnded sale and transaction between Bee k Co., Denhdm 
and the bankrupt Thiaae pleas were repelled by Mr Sheriff 
Bell, and his judgment was adhered to by «r Archibftld 
Alison, on appeal. 

^le grounos of his Lordship's judgment on the question of 
oompetency were tiiese : Ilnds that it is enacted by sec. 10 of 
the Bankruptcy Scotland Act, that " deeds made void by this 
Act **^ *^ auenations of properW by a party insolvent or 
notour bankrupt, which are voidable by statute or at common 
law, may be set aside nther by way of action or exception, 
and ft decree setting aside the deed by exception diall have 
the like effect as to the party olgecting to the deed, as if such 
decree were given in any action at his insCfince : " finds that 
by sec. 9 of the subsequent statute, 20 and 21 ^^ct, c. 19, it 
is enacted, " that the 10th section of the first herdnbefore 
jedted Act (namdy, the Bankruptcy Scotland Act), diaU be 
taken to apply to actions and exceptions as wdl in the ordi- 
nary Courts of the Sheriff as in the Court of Sesnon:*' Finds 
that the onlv "»'»«»'"g attachaUe to this latter enactment is, 
that an deeds and aUenaticms of property which it was compe- 
tent previoudy to set adde dther by action or excenption in the 
Comrt of Sesnon, may now be oompetentiy set aside by action 
or exception in tiie Sheriff Court. 

IVoof was subsequenUy led by the pursuer of the value and 
purduMC by M'Haffie k Co. of the 500 peces of jaooonete in 
question ; «id the books of the whole defenders were recovered 
and coddbited under diligence, but were found to contain only 
entries in the usual and customary form. The defenders re- 
noonoed probation. 

At the debate, it was pleaded for the pursuer — (1.) Tl^at 
Denhohn, in the transacti<m in question, had power in law to 
represent and did represent the other defenders, and oonse- 
quentiy they were direct parties to the scheme for the deUvexy 
and sale c^ the goods and division of the price {BeWt Com.j 
8kaw*i Ed., p. 202) ; and (2.) that the admisnons and state- 
ments of the defenders on record, inferred collusion on thdr 
part, and were relevant to support the action. 

For the defender, Denholm, it was jileaded that he was a 
mere agent in the whole transactions, had no interest what- 
ever therdn, recdved no benefit whatever therefrom, except 



the ordinary oomnussion, and had duly accounted to and been 
duly discharged by all the parties. 

For the defenders, Sommerville, and Bobertson k Co. — 
1. The admissions or statements on record of the defender, 
Denholm, cannot be used as evidemoe against the other de- 
fenders. 
X 2^ The pursuers' case is laid upon cdlusion, but no attempt 
has been made to prove odlnnon, and the action therefore 
ftOs; or otherwise, it must rest •• regards each defender, on 
his statements. These do not infer the condusions of the 
summons, but amount only to the drcumstanoe of a cash pay* 
ment made in the ordinary course, and recdved in perfect 
bonajide, and without knowledge on the defenders' part» dther 
of the bankrupts' insolvency, or of the source whence the 
money came. 

3. An agent has in law no power to r epres e nt his prindpd 
bevond the sphere of his employment [Beira Com,, Skam^a 
Ed., pp. 179, 180), and here the agent was enqiloyed only to 
sdl and settle by recdpt of cash. 

4. Preferences are of two kinds only ; dther ^Mmtaaeous 
or colludve, and tiiese are equally redndUe^ thedrcumstanoes 
always being relevant If the transactions here diaHenged be 
a spontaneous preference, then by the time the fruits of it 
readied the defender, it was a payment in cash, made and 
recdved, (so fiur as they were concerned,) in the ordinary course 
of business; and such a payment does not fall under the Act 
1696, 0. 5. {Forba v. Brebner, 2Mi Jamuuy, 1751, M., 1128/ 
Bean v. Straekan, Itt Atigvtt, 1760, if., 907; Spier v. Dmnlop, 
90th May, 1827.) If it is alleged to be colludye, then no evi- 
dence of collusion has been adduced; but in a circuitous 
transaction of the nature aPeged, no case can posriUy arise 
except on collodon, {BdCi (Suk., Shaw'a Ed., p. 1126), and 
accordingly coUudon has here been averred, althongh not 
proven. 

4. It is settied that the interpodtion of a third party having 
no interest in the alleged preference, and bdng no party to 
the aOmd scheme or device, renders the transaction unchal- 
lengeable ; (Ramny v. Scales BepreaenUUioet, Jvmt 11, 1829, 
7 8, 749), and here the action has been held to apply to the 
sale to Bee k Co., and not to the delivery, to Denholm merdy. 

His Lcndship (Mr Sheriff Bell) pronounced the following 
interiocutor, assoilneing the defenders^ which has been ao- 
quieeoedin: — 

Having heard parties' procurators, and resumed consider- 
ation of the proof, productioDS, and whole process: Finds, 
that the defender, Denhohn, who carries on we business of a 
commisdon agent in Glasgow, sold, and delivered, avowedly 
in that capadty, a quantity ofjacoonets, in September, 1857, 
to the bankrupte Midiad M'HaiBe k Co., of which firm the 
bankrupt Michad Jamieson M'HafBe was the sole psrtner: 
Finds, that the sdd sdes, as vouched by the letters Nos. 8/1, 
and 8/3, and the invdces Nos. 8/2, 8/4, and 8/5, were to the 
extent of 750 pieoee jaoconete, on account and risk of the 
defenders Bobertson k Co., and to the extent of 250 pieces 
on account and risk of the other defender SommerviDe ; and 
this fact was expresdy disdosed to M'Haffie A^ Co. 1^ the 



sdd letter No. 8/8: Finds, that the eumulo price 
jacconets was £492 10s, wldch price was payable on the 
first cash day in October, or, at least not later than Friday 
the 9th October: Finds, that^ on said day, Denholm called 
for payment accordinsiy, but was informed that M'Haffie 
was firom home, and had left no instructions as to payment: 
Finds, that Denholm called again on 12th October and saw 
Mr M'Haffie, who sdd he had been disappointed of a remit- 
tance he had expected ; but on being infonned that Denhohn's 
constituents counted on getting immediate payment he stated 
that he had 600 pieces of jacconets lying at the calenderer's, 
which he instructed Denholm to sdl JEbr him at prompt cadi, 
and with that view handed to him the ddiveiy cnder No. 30/2 
on Meesrs James Taylor k Sons, calenderers, with whom the 
goods lay: Finds, that of tiie same date Denholm, as com* 
miraion agent for M'Haffie k Co., effected a cash sale of the 
said jacconets to H. P. Bee k Co.. for £225, conform to 
account sdes No. 8/6, rendered by Denhdm to M'Haffie k 
Co., in which he charges his usual commisdon : Finds, that 
before authorising the application of said money in payment 
pro tanto of the accounts due to the other defenders, M'Haffie 
instructed Denhdm to ascertain whether the defenders, 
Robertson k Co., would take a bill instead of cash, but 
they, on being nppUed to, peremptorily refused to do so, as 
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IB instmoted by their copy letter to Denhohn, of date 13th 
October, in No. 86 : lElnds, that on b«ng infmned of this, 
M'Haffie then ftuthoriaed Denhohn to pay out of the nid 
price £140 to account <^ the defenden, Kobertson k Co., 
and £69 to account to the defender ScmmerviUe, which 
sums were paid to them acoordinfl^y, on the said 13th of 
October, conform to their receipts Nos. 11/12 and 11/13, and 
at the aame time M'Haffie gave to Denhohn, as his discharge, 
the receipt No. 11/U, which is in these words — "GlsMpw, 
18th October, 1857.— BeceiTod from Wm. Denhohn, Esq., 
the sum of £209 16s 6d sterling, as per account sales, less 
discount and commission:" Finmi, that there is no evidence 
that the defenders, Bobertscm ft Co. and SommerviUe, knew 
at the time they received said payments to account that 
they were made out of the proceeds of any sale of goods 
effected the same day, and both said defend«» have averred 
that they received no explanation whatever of the source 
from which said payments came^ and that they were made 
to them in the ordinary course of business, they having 
given no authority to Denhohn to transact for them in any 
other way: Finds also, that there is no evidence that the 
sale to H. P. Bee ft Co. was other than a bona fide trans- 
action and for a fair maricet price: Finds, that Michael 
M'Haffie ft Co. wese carrying on their business as usual on 
the said 18th October, and there is no evidence that any of 
the defenders were then aware that they were insolv«it or 
on the eve of bankruptcy: But finds, that on the 24th 
October thereafter, their estates were seouestrated, and they 
were thus rendered notour bankrupts: Finds, that in the 
present action <^ reduction, in which the trustee on Michael 
M'Haffie ft Co.'s sequestrated estates is the pursuer, it is 
nuuntained in point <^ law, that the granting of the delivery 
order on James Taylor and Sons for the said 500 pieces 
jacconets to the defender Denhohn for behoof of his con- 
stituents, witlun sixty days of bankruptcy, was equivalent to 
the granting of an illegal preference over the bankrupt's 
other creditors, and that the said deed, and all that followed 
thereon, is nuU, and reducible under the statute 1696, c. 6 : 
But finds, in ^e first place, that, for aught that has been 
made to appear, the bankrupt sold said jacconets on the 12th 
October, in the ordinary course of business, and that the 
delivery order was handed to Denhohn, not as a transfer of 
the goods to him, or for behoof of his constituents, but merely 
in his capacity of commission agent, to carry through a sale 
which M'Haffie ft Co. had instructed, and for their behoof, 
they reserving to themselves entire control ov«r the free 
proceeds, and there was no illegality in, or . elonent to vrar- 
rant reduction of such bona fide sale, made in the ordinary 
course of business, though by a party on the eve of bankru[4cy : 
Finds, in the second place, that it is settled law that a pay- 
ment in cash to a creditor who does not receive it collusively 
or fraudulently, even though made by an insolvent debtor, 
(the insolvency not being known to the creditor, and the 
payment behig made in the ordinal^ course of business), is 
not reducible under the Act 1696 : Finds, in the third place, 
that in carrying through the sale of the said 500 pieces 
jacconets, and in afterwards making a payment to account 
to the other defenders, the defender Denhohn was the mere 
hand of M'Haffie ft Co., and received personally no benefit 
by said actings, except his commission as an agent; and, on 
the other hand, the defenders, Bobertson ft Co. and Sommer- 
ville, did not know, and were not bound to inquire, where the 
cash which they were entitled to demand payment of came 
from, and although they had known that it came from the 
proceeds of the said sale of jacconets, this would not have 
rendered the payments invalid, they being cash payments to 
them by their debtors, and it being the ordinary practiGe of 
merchants to sell goods on hand to enable them to pay off 
debts owing by tiiem : Therefore, sustains the defences 
stated on the merits for all the defenders, and assoilzies them 
from the conclusions of the action : Finds the pursuer liable 
to each of the defenders in expenses, etc. 

Act. JoBV BoTD. AU» ForDeniiolm — Jameb Haitilton ; 
For Sommerville — W. B. Faulds ; For Bobertson ft Co. — B. 

fSTEWABT. 



17th Dkcsmbsb, 1858. 
SHBBIFF SMALL DEBT COUBT, LINLITHGOW. 

(Mb Shebiff Home.) 



DoBH V. Andebbox. 

Boad — ^Turnpike Act — ^Clause — Construction — ^Clei^gymen. — 
Jffeld, that Dieeentinff, at well at JSttahliaked Chur<^ cleri/y- 
men, have a right of exemption from payment of Toll Dvts, 
within the Paruh of their ministraliont, when on minitt^rial 
duty, 

Thb Bev. Mr Dobie, of the United IVesbyterian Church, Lin- 
lithgow, had occasion to pass through the Magdalen ToU-bar, 
in the parish of Linlithgow, on the 23d August last, in a gig, 
and again on the 18th October, on horseback, on ministerial 
duty within said parish ; he daxmed exemption firom payment 
of the usual dues. Anderson, the tadcsman of the toU, refused, 
and insisted upon payment. Mr Dobie thereupon paid under 
protest, and brought the present action for repetition of the 
wama paid, in order to have the question of liability tried. 

The pursuer pleaded that he was exempted from payment 
of the dues under the " General Turnpike Act, 1 and 2 Wro. 
IV., & 43,** the 87th section of which enacts, that " no toll 
shall be demanded for any horse, etc., from any clergyman, 
going to or returning from visiting any sick parishioner, or on 
other his pajrochial duty within his parish." 

Answered for the defender — The statute founded on con- 
tains no exonption in fevour of the pursuer, or the minister of 
any body of Dissenters ; there was no ambiguity in the terms 
of the dause founded on ; the dergymen exempted from pay- 
ment of the toll, were those of the Kstablished Church alone, 
as was clearly indicated by the introduction into the clause of 
the w<nrds parithioner, parochial, and parith. 

The pursuer replied — 

(1.) That the interpretation of the statute, so fer as con- 
cerned the rights of the exactors of dues, must be strict, while 
as regards the payers, and claims of exemption from payment, 
it must be liberal — (^Barday on Highwayt,pp. 198-216). 

(2.) That, keeping this rule in view in the construction of 
the clause founded on, the words " any dergyman*' must be 
held to signify dergymen of all denominations. 

(3.) That the introduction into the clause of the words 
"parishioner,** " parochial,*' and " parish,** did not directly or 
by implication limit the right of exemption to the dergymen of 
the Established Church. The word " parish,** although some- 
times used to p(nnt out a certain district, from its derivation 
and according to the best lexicographers, meant nothing more 
than the particular charge of a priest — a church. If tins con- 
struction of the word, then, were sound, every minister duly 
ordMued had a|)arMA,his ministerial were hisparoeftioZ duties, 
and the members of his church were his parithionert, 

(4.) The section of the statute foimded on gave exemption 
fr<Mn payment of these dues to persons goin.; to or returning 
from their usual places of worship, of whatever rdigious deno- 
mination; the intention of the legislature, in making such a 
provision, dearly being to give the community every facility in 
obtaining the benefits of the Divine ordinances. It could 
scarcdy be contended, therefore, that while the legislature 
offered facilities to tb3 community in waiting upon the public 
instructions of their pastors, they intended to throw any barrier 
in the way of their receiving gospel ministrations in private, 
which would be the case if the defender's argument was 
sound. 

The Shebiff-Substitdtb, in giving judgment, said that 
although the clause of the statute founded on might have been 
differently expressed, he could have no donbt that the inteu- 
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tion of the legislature was to extend the exemption to Dissent- 
ing as well as Established Chnxch clergymen. He therefore 
decerned against the defender for repayment of the dues, with 
expenses. 

Ad. Jamkb Watsov. Alt John Habdt. 



18th DECXMBEBy 1858. 
SHERIFF COURT, GLASGOW. 

(Mb Shebift Bill.) 



M'LsLLAND AKD Othebs V. M'CowAK (M'Cue*s Tmstee) 

AND. Othebs. 

Expenses^-Sheriff Court Act, 16 and 17 Vict., cap. 80— 
Small Debt Act, 1 Vict., cap. 41 — Clause — Construction. — 
In an Ordinary Sheriff Court action, partita lodged a minvte 
contenting to a tummarp tried under the provitione of the 
2dd aeetion of the Sheriff Court Act, — Hdd, thai the expentea 
in the action, aubeequent to the date of the minute^ toere not to 
he taxed according to the acale of the Small Debt Act, InU 
according to lite acale of f eta apjdie(jd>le to the Ordinary Court. 

The pursuers presented a petition to the Sheriff of the County 
of Lanark to interdict the defenders, John Tieman and Son, 
from delivering to the defender, M'Cue, a quantity of meal 
placed in their store by him, and which the pursuers repre- 
sented he had obtained from them upon a fraudulent represen- 
tation. M'Cne lodged defences which were insisted in, upon 
his bankruptcy, by M 'Cowan the trustee upon his sequestrated 
estate. 

After the record was closed, a joint minute was lodged for 
the parties, consenting that the case should be tried in the 
summary way provided by the 23d section of the Sheriff Court 
Act, 16 and 17 Vict., cap. 80. To this minute the authority 
of the Covirt was interponed, and the case was disposed of, 
judgment being pronounced in favour of the pursuers, and 
finding the defenders liable in expenses, of which an account 
was allowed to be given in, and remitted to the auditor to tax 
and report. 

The account laid before the auditor, in terms of this remit, 
was charged according to the highest scale in the table of fees 
for actions depending in the Ordinary Court, and was sustained 
by him ; but to his report the defenders objected, in so far as 
the account, subsequent to the date of the joint minute, had 
not been taxed in terms of the table of fees subjoined to, and 
appointed by, the Small Debt Act, 1 Vict., chap. 41. To these 
objections answers were lodged by the pursuers, and upon the 
point being advised by the Sheriff, he pronounced the follow- 
ing judgment, which was not subject to review : — 

Having considered the auditor's report on the pursuers' 
account of expenses, with the objections thereto (No. 17), and 
answers (No. 18) : Finds, that it was not intended by ihe 
23d section of the Sheriff Court Act that, i^Eter parties lodged 
a minute consenting to a case being tried in a summary way, 
the expenses from the date of said minute should be taxed 
according to the scale appointed by the Sheriff Small Debt 
Act, the case not being a Small Debt Court case, and pro- 
curators of Court being entitled, under the said section, to ap- 
pear and plead in the cause as previously: Therefore repels 
the objections, and approves of the report, etc. 



Act, D. TUBNEB. 



Alt. R. M'Cdlloch. 



22d Deoembeb, 1858. 

SHERIFF COURT, KILMARNOCK 

(Mb Shebiff Andebson.) 



Bbtcb Pbinole V, William Fife & Othebb. 

Sheriff Court Act — Officer's Execution — Citation. — On a Peti- 
tion for Interdict, the Sheriff pronounced a deliverance 
appointing aerviee and ordaining the defendera to lodge a 
notice of appearance. In executing thia Warrant, the 
Officer employed the forma of citation and execution in uae 
prior to the Act of 1853, requiring the reapondentt to lodge 
anawera within four day a. — Hdd, that the citation and 
execution were irregular and invcUid, and that it ia im- 
perative to employ the form of execution provided by the 
Act. 

On a petition for Interdict presented to the Sheriff Court of 
Ayrshire, the usual deliverance was pronounced upon the 
petition, appointing service thereof upon the respondents, and 
ordaining "them to lodge a note of compearance in the 
Sheriff Clerk's Ofiice, Elilmoniock, within four days each from 
the date of such service with certification." 

The execution returned by the officer bore that he had 
lawfully " intimated the said petition, together with the said 
deliverance, to each of the said William Fife, John Clifford, 
and James Murdoch, respondents, by serving each of them 
with a copy thereof, consisting of three pages, and required 
them to conform to said deliverance, by lodging answers to 
said petition in the hands of the Clerk of the Sheriff Coiurt of 
Ayrshire at Kilmarnock, within four days after the d*te of 
my service-copy, being the date of this execution.** 

The defenders pleaded in defence — 

(1 .) The citation was disoonform to its warrant — the dtar 
tion being to conform ** to said deliverance, by lodging anawera 
" to said petition," whereas, the warrant required the defen- 
ders to lodge a note of compearance. 

(2.) The officer's execution, besides being subject to the 
above objection, was informal and inept, because not in the 
form introduced by section 9 of the Sheriff Court Act. 

The Sheriff-Substitute repelled both of these pleas, adding 
the following note to his Interlocutor : — 

" The warrant is accurately worded in the service copies of 
the petition ; and in point of fact, a note of compearance was 
lodged for each defender within four days. Under the recent 
statute, a much shorter form of execution would have been 
enough ; and seeing the one in question bears that the officer 
served each defender * with a coj)y of the petition, together 
with said deliverance, and requii-ed them to conform to said 
deliverance,' the execution is not bad, because the officer goes 
on unnecessarily to narrate how the defender is to conform to 
the delivernnce, and employs the word 'Answers,' instead of 
' Note of Compearance.' It may be held as mere surplusage, 
the warrant itself being accurately copied." 

The defenders appealed to the Sheriff-Depute (Christi- 
son) and pleaded in support of the first defence, that to hold 
the lodging of a note of appearance as obviating the objection, 
was to hold that there could be no such thing as »n objection 
to a citation at all; that, as compliance with the citation 
would have placed the defenders in a wrong and injurious 
position, the citation was bad, because ''the forms of law 
might not at the very threshold be made a trap, and at an 
officer's caprice be either right or wrong, so much so that de- 
fenders must judge, upon their own responsibility, either to 
disregard a citation, or by regarding it, suffer." In support of 
the objection to the form of the execution, they urged that 
section 9 of the Sheriff Court Act was imperative, not merely 
permissive, in its enactment. 
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Hie Sheriff alter Aniwen, gave effect to these pleas, and 
pronounoed an Interlocutor, in which he "recals tile Inter- 
" locator appesled from ; sustains the first preliminary plea in 
" the defences, and finds the execution of the citation to be 
" irregular and inyalid ; therefore dismisses the action, and 
" finds expenses due to the defenders ;" and to which he ap- 
pended the following Note: — 

The above Interlocutor has been pronounced with much 
hesitation and doubt; but in the ena, the Sheriff has come 
to the opinion that the ofiScers execution is invalid. 

Two questions are to be disposed of — Ist^ Does the 9th 
section c^ 17 and 18 Viet., cap. 80, abrogate the old form of 
execution f 2d, If not, does the officer's inaccurate requisition 
for answers make it badt Upon the first and general 
question, the following objections to the execution occur: — 
(1) The intention and policy of the statute are clear to tulh 
itilvte a short attestation of service of copy of the summons 
or petition, with the warrant, in place of a prolix and clumsy 
composition of the officer. If the words, therefore, of the 9th 
section admit of this construction, effect ought to be given to this 
obvious intention. Now, these words are positive and im- 
perative, that the form in Schedule F thall be the form. (2) 
The phraseology in the first section, enacting new forms of 
summonses, is the same as in the 9th section, and both ad- 
mit of the same construction, which, in the case of summonses, 
is dearly to abolish the old form, with which all the sub- 
sequent procedure, in regard to notice of appearance, calling 
on parties to adjust a minute, and only fiuling that^ allowing 
a condescendence and defences, are inconsistent, just as in the 
new form of execution, the order to lodge a notice of appear- 
ance is xnconffistent with a call for answers, as in the pursuer's 
execution. (3) If the 9tii section had stopt at the woxds ** that 
Act," leaving out, ** which form shall be equally valid and 
effectual in all respects as the longer form at present in use," 
there could be no doubt of the abolition of the old form. But 
does this paragraph do more than declare that the substituted 
form shall be as good and extensive in its operation as the 
fonner ; and does not the direction, that executions " dudl he** 
in the new form, mean, shall be so in future, when also no 
doubt can exist, espec'IaUy as full effect can be given to the 
dedaration, of the validity of the short form by interpreting 
this to mean that it shall have the same effect as the longer 
form in regard to diligence, interruption of prescription, etc. f 
(4) It is favourable to this view, that the change from the 
long form to a simple and tho briefest possible attestation of 
service, is so great and complete. (5) Also, that the Act 
passed on 15th August, 1853, was not to come into opera- 
tion till Ist November : This makes it easy to read the 9th 
section as enacting, that the new form shall be the only form 
after 1st November, 1853 ; and /A«n, of equal force with the 
previous form in use up to that date. (6) It is a material ob- 
jection to the continuous existence of both forms of execution, 
that it is impossible to observe the old form in the execution of 
Petitumt, without borrowing from the new the order for a 
notice of appearance. (7) Section 7th contains a form of 
petition ; but omits the declaration that it shall be as effectual 
as that at present in use: It is dear that the regulation as to 
summonses and petitions is the same, and then the phraselogy 
in section Ist is the same as in section 9th. (8) The 9ti^ 
section, inter alxa^ enacts, that all executions "shall be written 
at the end of the summons or petition itself; and where 
necessary on continuous slieets, but not on a separate paper." 
If this prohibition were disregarded, could it be maintained 
that an execution on a separate sheet of paper was valid as 
formerly! Clearly not ; and it is equally dear that if the 9th 
section is adopted in part as abrogating the old form, it must 
be held as abrogating the form altogether. In order to show 
the difficult poeition which the pursuer has to maintain, let 
him consider what could have been done had the defender 
lodged answers ; or whether, if they hod made no appearance, 
decree in absence could have been safely taken. On these 
^i*onnds, the execution is held to be invaiid. If the statute 
abn>^ate8 tiie old mode of execution, then the form in 
Sdiedule F becomes a statutory formality; and no equiva- 
lents can be admitted to be sufficient. 

** The particular execution in the present case is liable to the 
further objection that it is inaccurate, even as an execution 
in the old form, by calling for answers instead of a notice of 
appearance." 

Act, K. M. BeveriDGE, Cumuock. All. C. B. Howan, Ayr. 



27th Dbcimbkb, 1858. 

SHERIFF SMALL DSBT COURT, GLASGOW. 
(Me SHEBiFr Stbathebv.) 

Jamu M'Nab v. Glasgow k South Wistbbv Railway. 

Contract — Construction — Railway Company. — A Railvtay 
Company ismedieaton fe'dtefo, en the exprett amditUmt that, 
in the event of there being no accommodation in the date of 
carriage, the holder thould take an inferior dost without 
being allowed any deduction; and further, that the ti^ett 
ehoufd be subject to any alteration or diteontinuanee of train. 
— Hdd, that these conditions did not entitle the Company to 
discontinue altogether a particular doss of oarriage, for 
whidi they had issued secuon tickets. 

The pursuer purchased from the Railway Company a second 
class season ticket from Johnstone to Glasgow. The con- 
ditions on which season tickets are issued are as follows: — 

" In the event of there not being accommodation in the class 
of carriage of any train, the hdder must take any inferior 
carriage in which there is accommodation, without being en- 
titied to any allowance or deduction. 

" These tickets are only available for the ordinary trains of 
the company, and not for any special train. They are issued, 
subject to any alteration or discontinuance of trains as may 
from time to time take place ; and the holder is also subject 
to the oompanya bye-laws in every respect as an ordinary 
passenger, and to any alteration in such bye-laws and regu- 
lations as may be made from time to time." 

At the date when the ticket was issued, the afternoon 
train from Glasgow, by which the pursuer usually travelled, 
consisted of carriages of first, second, and third dass; but 
the Railway Company after some time discontinued the second 
dass carriages. The pursuer therefore raised tins action for 
damages. The defenders muntained that under the contract 
between the parties, the pursuer was bound to take a third 
dass carriage; and further, that they were entitied at any 
time to discontinue a particular dass of carriages, and that 
their doing so was merely an "alteration or discontinuance 
of trains," in terms of the conditions we have quoted. 

The Sheriff after hearing parties, repelled these defences, and 
hdd that the discontinuance of the second class was not such 
an alteration as the Railway Company were entitled to make, 
under their agreement with the pursuer ; that it did not fall 
under dther of the conditions of the contract; and he there- 
fore decerned for the diffjBrence between the price of a second 
and first dass season ticket. 



Act. John Naismith. 



AU. J. B. Dill. 



29th Dscembsb, 1858. 

SHERIFF SMALL DEBT COURT, GLASGOW. 

(Mb Shebiff Bell.) 



Melvin Bbothebs v. The Edinburgh aud Glasgow 

Railwat Compavt. 

Carrier— Railway Company— Contract. — A Sail way Com- 
pany received goods to be conveyed **per Railway and 
Steam^* to a place beyond their line of Railway, and at 
the end of their line handed over the goods to a Steamboat 
Company to be forwarded to their destination.— Utld, that 
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the JRailway Compomy, ike receiving earrien, were liable for 
Ihe tafe traneU of the goodt wUil they reached the Ooneignee, 

Tm xmnaen, who axe waiebouaomai in Glasgow, put into 
the defenders' bands, a tmas of goods to be forwarded to a party 
in Hehnsdale, Sntheriandahire. The address upon the truss 
was that of the consignee, with the additional words "per 
Bail and Steam;" when the trass reached its destination, 
some of the goods were awanting, while the remainder were so 
injorsd tb*t the consignee considered them unsaleable, and 
retomed them to the pursuers. Hie present action was there- 
fore brought against the defenders for the yalue of the goods 
short delivered, and for the damage done to those delivered 
and returned. 

The defenders admitted having received the truss in good 
condition, but pleaded — 

(1.) That being carriers between Edinbragh and Glasgow 
only, and having safely conveyed the truss along tiieir line of 
railway, and at Granton xnade delivery in good condition to a 
Steamboat Company, they were not liable in tiie sums libelled. 
(2.) That bebg instructed by the address to deliver the 
trass to the Steamboat Company, the defenders in carrying out 
these instructions assume the position of agents for the pur^ 
sners, so that the contract between the pursuers and the 
Steamboat Company could be enforced against the latter 
direct 
The pursuers answered — 

(1.) The contract to cany the truss from Glasgow to Hehns- 
dole, was made with the defenders alone ; they accepted the 
truH without objection, and were liable for its safe transit 
until it reached the consignee. 

(2.) Where a Railway Company recaves goods to be con- 
veyed to a place beyond the terminus of their line, and at 
that terminus hands over the goods to another public carrier, 
to be conveyed to their destination, the second carrier acts 
merely as tiie agent of the contracting carrier; the latter, as 
principal, being alone answerable to the owner of the goods. 

The Sheriff, after consideration of these pleas, in giving 
judgment said — ^that if the word "steam** had not been upon 
the address, he would have had no hesitation in holding the 
defenders responsible for the safe delivery of the goods to the 
consignee, but ^e instructions of the pursuers, that for a part 
of the journey the goods were to be conveyed by water, nused 
a di£Bculty. He felt the force of the defenders' argument, 
"that they had pointed out to them by the ptvsuers a 
specified mode of tranrit, which they were bound to follow, 
that they could not have done otherwise than hand the goods 
to a Steamboat Company ; and in doing so, they were acting 
simply as authorised by the pursuers, and as tiieir agents. 
But he thought the pursuers' argument must prevaiL There 
was no pririty of contract between the pursuers and the 
Steamboat Company ; there were more than one line of packets 
by which the lenders could have forwarded the truss, it 
being optional to them to select wluchever they chose: he 
must hold that they were the contracting parties with the 
Steamboat Company, and responsible to the pursuers for the 
manner in which that company implemented the contract. 
He did not see how the pursuers could go directiy against the 
Steamboat Compauy, with whom they had no dealings what- 
ever, while there could be no doubt of the right of the 
<Iofenders to do so, if they could show that tiie goods were 
damaged while in the Steamboat Company's possession. He 
held the defenders liable for such damages as the pursuers 
could instruct. 



Ad. Galbbaith. 



Alt. KlBKWOOD. 



19th Javuabt, 1859. 
SHERIFF COURT, GREENOCK. 
(Mb Shkbifv TmnirT.) 

Bbowst V, Haoistb^tkb jlvd Town Council of Pobt- 
Gljlsoow, and Othibb. 

Reparation — Road — ^Buigh — Summons — ^Relevancy. — In am 
action of damaget, againtt the Magiatratee of a Bwr^ for 
injuriet nutained through thefalUng of timber improperly 
piled in a street of the Burghf in eoniraveniion of the Police 
Jlegulationi itened by the Magittratee, — Hdd, that the turn- 
mom WMt irrdeoant, in retped that it did not tet forth that 
the street, where the accident took place, wu under the control 
and management of the MagittraUe of the Burgh. 

This was an action against the Magistrates of Port-Glasgow 
and certain other parties, concluding for damages in conse- 
quence of injuries received by two children from the fall of a 
quantity of timber, alleged to have been improperiy piled up 
on the streets of the Burgh. 

The summons set forth, in BO fiur as regarded the Magistrates 
of Port-GhMgow : That by the 1 4th artide of the Regulations 
and Bye-laws for the Police and Town of Port-Glasgow, it was 
enacted, "That no stones or other materials for building, or 
otherwise, should be laid down on any street or lane, except 
in such part as was previously fixed by the Magistrates or by 
those appointed by them, and a proper barricade, etc., should 
be erected betwixt the material and the street^ by and at the 
expense of the proprietor, mason, or other person i^pointed 
by them;" that, by the 19th article of these regulations, it 
was enacted that no obstructions of any kind on the roads, 
streets, quays, etc., or other places witiiin the bounds and 
limits of the town, should be allowed ; that the said Magis- 
trates and CouncU did expressly permit or tadtfy suffer the 
other defenders, in contravention of said r^plations, to lay 
down and pile up on the public streets of Port-Gla^ow, and 
particularly upon Fore Street thereof, and at a spot indicated, 
a quantity of deals, in an insecure manner, and without any 
barricade, and generally permitted or suffered the said parties 
to pile up the said deals in a reckless and careless manner so 
as to be dangerous, whereby the pursuers were injured. 

The Magistrates of Port-Glasgow pleaded in defence that 
no rdevant statements had been made in the summons infer- 
ring damages against them. 

The Sheriff-Substitute sustained this plea^ and dismissed the 
action, in so far as regarded the Ma^trates of Port-Glasgow, 
with expenses, adding the following Note: — 

The case that is stated against the Magistrates of Port- 
Glasgow is this, that they had permitted or suffered a 
breach of their Police Begulations upon the streets of the 
Burgh. But it is not said that the place where the accident 
occurred is situated within their jurisdiction, or that they are 
the parties who are vested with the control and charge of it, so 
as to be liable for the consequences of an accident such as tiiat 
on which tiie action is founded. All that is said to connect 
tho Magistrates with the locality is that it was one of tlie 
streets of the Burgh. But this it would appear is not of itvelf 
sufiident. It does not follow that the Magistrates necessarily 
possess the entire control over the streets of a Burgh. In some 
Bi^aller Burghs, the main streets are under the duuge of the 
Koad Trustees; and the quays and harbours oi others are 
under the direction of Harbour Trustees, as in the present 
case, where the averment of the defenders is, that in point of 
fact the locality in question is not one of the streets of Port- 
Glasgow, but a part of the quays, which are under the charge 
and direction of a different body — the Harbour TVust. it 
therefore does not seem to be enough to say that the oocur- 
I renoe took place upon one of the streets of Port-Glsfgow tu 
infer liability ag:uust the defenders as l^Iagitftratus. 
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In the OMO of Dargie ▼. The MagiihraUt of Forfar, (Mansh 
10, 1855, Sen. Caaea, vol. XVII. p. 730), which wm a cMe 
very nmilM' to tibe preMnt, the punuer set forth that the 
Town of Forfar was a Rcyal Boigh, and the Magistrates were 
the conservators, and had the sole management, oontrdl, and 
superintendence of the public streets; that they had derived 
considerable revenue from letting the sweepings, and expended 
^Ttm^^l sums upon the cleaning, lighting, and repairing of the 
said streets; that it was their duty to preserve them unob- 
stnictod and safe for passage, as well as sufl&dently lighted, 
and that the inhabitants of the Bur^ and the pursuer relied 
on their performing these duties. These specific avennents 
form a remarkable contrast to those which have been made in 
this action. 

The Sheriff (Macfarlane), on appeal, in snbetaaoe adhered 
to the Substitute's Interiocutor, adding the HoDowing Note:— 

NoTX. — ^The Sheriff has no difficulty in substantially adher- 
ing to the Interlocutor submitted to review. 

No intelligible case has been laid against the Magistrates 
and Council of Port-Glasgow. It is obvious, indeed, that the 
pursuer has endangered his case as against all of the defen- 
ders, by his anxiety to make so many different parties liable 
to him, in place of merely directing his action against the 
individual Qf any) who was the actual delinquent. 

Ad. Maodonald. AU. BiAOOALLUM, Nmlll, M. L. Ihgus. 



10th Jahuabt, 1859. 

SHERIFF SMALL DEBT COURT, GREENOCK. 

(Mb Sheriff TunrxvT.) 

John Malcolm, Ikspbotob of Poob, Gbbbnook, v. Abchd. 

BiAOCALLUM, InBFECTOB OF POOB, PoBT-GlaSOOW. 

Poor — Settlement — Poor Law Amendment Act, Section 76. — 
A ship carpenter lived for a number of yean in a pari A, but 
trot ahtent from it, during the eourte of hit reeidenee, in the 
exereiee of hit trade, on one oooation for four and Orhalf 
montht, on a foreign vogage, and on another oeeation for 
three ytart and four montht, on a vogage to the Rut Indict, 
and on tervioe in the Royal Navy. During hit ahtenee tome 
dothet and toolt had been left by him in hit mother't house, in 
the parish in which he had been residing. — Hdd, that the 76/A 
section of the ttatute requires actual and continuous residence 
to constitute a settlement — that he could not be held as construe- 
tivdy resident in the parish during the occasions when he was 
alfroad, and that the periods of these absences could not, there- 
fure, be taJxn into account in reckoning the length of his re- 
sidence in the parish. 

This was au action brought by the Inspector of Poor of 
Greenock, against the InBpector of Port-Glasgow, for aliment 
paid by the former to the widow and children of Andrew 
M'Kinnon, with the view of having it determined, whether 
Port-Glasgow, as the pi^ish of MlCinnon^s birth, or Greenock, 
as the parish of his subsequent residence, was liable for their 
support. 

The fSscts as admitted by both parties were: — Andrew 
M'Kinnon, the husband of the pauper, was bom in the 
parish of Port-Glasgow, about the year 1S20, and resided 
there with his parents from his birth, till tiie year 1839. For 
two years he served with a shipbuilder in that place as an 
apprentice carpenter — although not under an indenture— and 
having on 5th April, 1839, received from him permission to 
seek employment elsewhere, he, upon the followmg day, left 
Port-Glwjgow for Grceuouk, and never rctnrued to reside in the 
former iila:o. On the same day, the 6th A;>ril, he entered 



into the service of Mr William Johnston, Greenock, as an 
apprentice carpenter. At Whitsimday, 1889, his mother — 
his father being dead — also removed to Greenock, where she 
occupied a house in Tobago Street, and her son resided with 
her. He continued to reside in Greenock tiU the 26th 
March, 1840, when, with his master^s permission, he made a 
voyage to Canada as carpenter of a ship. He returned upon 
the 10th August of that year, and resumed his employment 
and rendence in Greenock, after an absence of about four and 
a-half months. His dothes and tools remained in his mother's 
house during his absence. He continued to work with John- 
ston from his return till 18th July, 1841, when he was dis- 
charged npcm the business ceasing to be caixied on. Shortly 
afterwards he sailed on a voyage to Calcutta as carpenter, and 
while there he joined H.M.S. Ship "Nimrod," in which he 
served also in the capacity of a carpenter, till he was dis- 
chaiged on 22d November, 1844. Some tools, it appeared, 
were left by him at his mother's during this absence. On his 
return to Greenock, he again entered into servioe as ap- 
prentice carpenter with John Bamhill and Co. On 81st 
December, 1844, he mairied. For a few months he and his 
wife lived with his mother, and then moved to a house of his 
own in Cowgate. He lived in that house down to Whitsun- 
day, 1847| when he went with his fiunily to Dumbarton, 
where he lived tiU February, 1850, when he returned to 
Greenock with his wife and family, and lived theire''till Ins 
death in August^ 1858, when his widow became chaigeaUe to 
the parish. 

The Sheriff, in giving judgment, said that the question 
that arises here is — ^W^ther Andraw M'Kinnon acquired 
by residence in Greenock a settlement there, or whether 
Port-Glasgow, the parish of his birth, is liable for the support 
of his widow uid duldren. 

Whatever view is taken of the case, it is dear that residence 
for five yean is required to give M'Einnon a settiement in 
Greenock, because, even although it were to be hdd that he 
had aoquhred a settlement by residence for three years before 
August, 1845, the date of the passing of the Poor Law 
Amendment Act, he had not become a proper object of paro- 
chial relief, and did not therefore fSdl within the exception in 
the 76th Section. 

It i^pears, from these admitted facts, that M'Ejnnon never 
at any one time completed five years of actual reeidoice in 
Greenock. On the contrary, from April, 1889, when he first 
came there, down till Whitsunday, 1847, when an admitted 
break in the residence took pUoe by his removal to Dum- 
barton, the whole time of his actual residence in Greenock 
was only about four years five months, whidi was brdcen by 
two absences, the first of about four and a-half months, and 
the second of about three years and four months. But it is 
maintained, on behalf of Port-GIa^w, that while abroad, 
M'Kinnon was exercising his trade of a ship caipenter, that 
he had a house in GreenodL where his effects were left, and 
that constructivdy he must be held as having been resident 
there ; and it was also pleaded, on the authority of an opinion 
expressed in the case of Bay v. CroU, etc., (5th February, 
1858,) that the time during which he served in the Navy was 
to be reckoned a part of the residence requisite for his acquir- 
ing a settiement in Greenock. The o]nnion expressed in Uiat 
case, which was to the effect that a soldier's residental settie- 
ment is not lost by absence with his regiment, referred not to 
the acquisition of a settiement, but to a different matter 
provided for in another part of the 76th section, the loss 
of a settiement which had been previously acquired. Nor 
was it the case that M'Kinnon hod a house in Greenock 
during his absence. He was in the habit, when at home, of 
living with his mother, and when he was abroad he left his 
tools, and perhaps a few cloUies there ,* but he did not possess 
any house that could be called his when he was abroad. 

What the statute requires, to make a residential settiement, 
is continuous and actual residence for five years. What might 
be suffident to give a party a legal domidle, will not be enough 
to give him a residential settiement, which can only be acquired 
by actual residence within the i>ariBh. This is the view of the 
meaning of the statute which has been taken in recent cases. 



34 



SHEKIFF COURT REPORTS. 



In HtUeheton v. Praur (11th Feb., 1858), the Lord Jostice- 
Clerk oboerved, in dedding the case — " As to the attempt to 
introduce the rules as to the retention of an original or acquired 
domicile ontmo revertendif I say nothing, for it seems impossible 
to impute the pauper's hope to return to her former service, as 
a matter of l^;al dBTect, in the question of fact whether there 
was a continuous remdenoe for five years ; and I am glad that 
a case has occurred which calls on the Court to declare that the 
main matter to regard is continuous residence in point of fact, 
and that on such loose notious as have been here pleaded, the 
important declaration of the statute cannot be overcome or 
eUded." 

The recent case of the Infirmary of Aherdten r. Wcttt and- 
antriher, decided on 15th Dec., 1858, bears a very dose resem- 
blance to the present case. It was heldinthat case that the occa- 
sional residence of a seaman in the seaport town to which his 
ship belonged, and to which she generally returned on the com- 

?letion of her voyage, was not residence in the meaning of the 
6th section of thestatute — and it was also held that constructive 
residence was not sufficient under the terms of the Act. It 
was observed by one of the Judges — ''I am quite prepared to 
decide that constructive r^idence is not suffident, and that five 
years' actual residence — continuous, though it may not have 
been constant — are required by the 76th section of the statute." 

The Lord Justice-Clerk observed — "The first thing that is 
quite obvious on the face of the 7Gth clause is, that residence 
is the foundation of a settiement; that is, personal presence ; 
the tenancy or occupancy of a house has nothing to do with it. 
The tenancy of a house may assist to determine the quality of 
residence, but personal presence is what is required, and such 
circumstances are immaterial where there is no actual residence. 
As littie has the question of domicile to do with it — ^residence 
and domicile are totally distinct things. Residence is one of 
the elements that may go to the constitution of domicile, but 
it alone is all we have to deal with in a question of settiement. 
Again, it is plidn that nothing of the nature of constructive 
residence will meet the requirements of the Act* What is ne- 
cessary is actual residence for a full period of five years, and 
these mnzt be continuous years. It will not do to combine 
various periods of residence, so as to make up a resideuce of 
five years. The residence must be for five years continuously. 
That does not mean that absence for a day, a week, or a month, 
will interrupt the continuity of a residence, and put an end to 
the acquisition of a settiement, because the law must proceed 
on the ordinary condHions of human afi&urs, and the common 
case is that a man is occasionally called from home for one 
reason or another, and it is the rarest possible thing to find a 
person who has been in the same pari^ without any absence 
for five years. But such inddental (I do not say acddental) 
absences are not to be taken into account as breaking the con- 
tinuity of residence. This does not interfere with the prindple 
that there must be five years' actual residence." 

It is therefore very plain, that the time requisite to complete 
M'Kinnon's industrial residence in Greenock cannot be supple- 
mented by the two long periods of constructive residence, when 
he was actually abroad ; and that as he had not acquired any 
other settiement, Port-Glaogow, as the parish of his birth, must 
be liable for the support of his wife and children. 



Act, KiNa. 



Alt. MacCallum. 



25th Januabt, 1859. 

SHERIFF COURT, GLASGOW. 

(Mb Shebiff Smith.) 



Stewabt v. The Caledonian Railway Compant. 

Expenses — ^Appeal — Competency — A uditor's Report — Revival 
of Action— Sheriff Court Act. — Where an action falls hy the 
lapse of three monilis, withotU avy step having been taiken 
therein — Hdd thai the Interlocutor reviving the same on cause 
sliown, must embody the reasons for revival — That an appeal 
against an Interlocutor approving of an Attditor's Report 
and decerning for tJie expenses as taxed, withotU objections 
Udged thereagainst, in terms of the Act of SedervaU, is comr 
petent to the effedt of hrlngiwj up therewith appeals againsi 
jd-ior Intei'locutors. 



A FINAL judgment in favour of the defenders, and awarding 
them expenses, was pronounced, in this action, on 6th April 
last. Before the remit to theauditor to tax the expenses, etc., had 
been carried out, the action fell asleep. The Sheriff-Substitute, 
on the motion of the defenders, and no appearance or objec- 
tion being made for the pursuer, on 28th July, pronounced an 
Interlocutor reviving the action. Against this Inlerlocutor, 
the pursuer, on 29th July, lodged an appeal, which was sub- 
sequentiy dismissed as being then incompetent. Thereafter, 
the defenders' account of expenses having been audited, the 
Sheriff-Substitute, on 18th August, pronounced an Interlocutor 
approving of the auditor's report, and decerning in usual form. 
The pursuer appealed against this Interlocutor, as also that 
of 28th July, formerly appealed against. 

The defenders pleaded that the appeals were incompetent, 
in respect — 

(1.) No objections to the auditor's report, which tiie last 
Interlocutor merely approved of, had been lodged in terms of 
tiie Act of Sederunt. 

(2.) The purstier bdng thus barred from entering upon the 
question of expenses, there was nothing in the Interlocutor 
to appeaL 

Answered for the pursuer — 

The Interlocutor last appealed against contains a decemiture 
for expenses, and is therefore subject to review, and that 
therewith the prior Interlccutors may be brought up. 

The Sheriff-Depute, (Sir A. Alison,) thereupon pronounced 
the following Interlocutor : — 

Finds, that although the pursuer is not entitied to object 
to the Interlocutor approving of the auditor's report, seeing 
no objections were lodged to that report, as required by the 
Act of Sederunt, if the same was meant to be objected to, yet 
the appeal against that Interlocutor is competent, seeing that 
it contains a decemiture for expenses, to the effect of enabling 
the pursuer to bring under review the prior Interlocutor re- 
viving the action, which it was not competent to appeal against 
by itself, without an Interlocutor which could be appealed 
against under the statute; and in respect the pursuer has 
now appealed against not only the Interlocutor, decerning 
for the expenses, but also the prior one reviving the action, 
which it is competent under the statute to do : Finds, that 
the appeal is competoit to the effect of bringing under review 
at this stage the Interlocutor reviving the action, and repels 
the objection to the comjietency of such appeal, and appoints 
parties to be further heard on the merits of the appeal upon 
the Interlocutor reviving the action. 

Parties having been heard on the merits of the appeal. Sir 
A. AUson pronounced the following Interlocutor : — 

Having resumed consideration of this process, uid again 
heartl parties' procurators at gi'eat length upon the merits of 
the appeal against the Interlocutor of 28th July last, reviving 
the action ; in respect the pursuer did not appear and object to 
the motion for reviving the action on 28th July last, which, 
in consequence of his non-ap{)earance, appears to have been 
granted by the Sheriff-SubBtitute as a matter of course, in re- 
spect in consequence thereof, the case appears to have pro- 
ceeded before the Sheriff-Substitute in proper form, and the 
defenders' account of expenses was afterwards taxed and 
decerned for, in respect the piursuer only interrupted the 
course of procedure by his api)eal lodged on 29th July, which 
was discussed on 11th August, 1858, and found to be then 
incompetent, as not falling within the cases specified in the 
Sheriff Court Act. And in respect, although the present 
appeal is competently directed against the Interlocutor of 18tli 
August, decerning for the defenders' expenses, as well as the 
previous Interlocutor of 28th July, reviving the action, yet on 
considering that appeal, and the merits of that Interlocutor, 
the Court cannot overlook the consequences whidi have re- 
sulted from the pursuer permitting the motion to have the action 
revived pass in absence, whereby the defenders have now been 
deprived of the possibility of reviving the action at all if that 
first revival is not sustained. Finds that the pursuer is now 
barred, personali exceptione, from objecting to the said re- 
vival Therefore dismisses the appeal, and adheres to the 
Interlocutor complained of. 



SHERIFF COURT REPORTS. 
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NoTX. — In affirming this Literlocntor, tiie Sheriff has no in- 
tention of sanctimiing a practice which is said to be creeping 
into the Conrt, of making the revival of actionB, alter thxee 
months have elapsed without any step having taken [dac^ a 
mere matter of form, and in that way elading the whole in- 
tention of the Act of Parliament as to Sheriff Court processes. 
On the contrary, so far from that, he is clearly of opinion that 
both that provision in the Sheriff Court Act, as well as the 
other, as to the falling of actions absolutely after the ocpiry of 
tax months, should be maintained in virtdi obtertantia, and 
never allowed to slip through as a matter of course, even when 
no opposition is offisred. The enactment of the statute is 
quite express, that the action is to be revived, even on expiry 
of the first three months, only on eaute shown, and under that 
enactment he holds it to be dear not only that the cause 
should be shewn to the Sheriff-Substitute before a motion for 
the revival is granted, but that the Interiocutor should bear 
what that cause is, and what has been sustained as sufficient 
cause by the Court. It is thus alone that the agents can be 
adequately impressed with the necessity, whether the motion 
is to be opposed or not, of coming prepared to show cause to 
the SherifF-Substitute why the action should be revived, and 
that the Court of Appeal and the Court of Session can be put 
in a position to judge whether the reason assigned was suffi- 
cient to warrant revival of the action. 



Act. Burns. 



AU. A. YouKO. 



26th January, 1859. 
SHERIFF COURT, GLASGOW. 

(Mb Sheriff Steele. ) 



James Shaw Sillars v. Ralph Sillaks. 

Minority. — A party advanced a ttan of money to a minor to 
enable him to tpeadaie in railway shares. The speculations 
were unprofitable^ and the minor handed to the lender the 
proceeds of the shares. — ffeld, that the lender was not entitled 
to recover from the minor the difference between the advance 
and the sum the shares realised. 

The pursuer in his own right, and in right to the debts found 
to be due to tiie concern of Sillars, Oxley & Co., sue for pay- 
ment of £90, being cash lent by that firm to the defender, on 
21st October, 1845, under deduction of £37 lOs, paid to 
account on llth November, 1845. 

The defence was — (1 .) that at the date of the alleged loan, 
the defender was a minor and a clerk in the office of Sillars, 
Oxley & Co., and that the advance was not for necessaries or in 
rem versam of the defender. 

The defender admitted— (2.) That £90 was handed to him 
by the firm of Sillars, Oxley & Co., for the purj^ose of specu- 
lating, as they desired, or advised him to do, in the purchase 
of railway shares, and was so applied by him ; and the whole 
proceeds of the shares when sold, being the £37 10s credited 
by the pursuer, were handed to him or his said firm. But 
this admission was made under the qualification that Sillars, 
Oxley & Co. had subsequentiy agreed to waive and discharge 
all claim sgainst the defender, uid that accordingly, no claim 
had been made against him for upwards of twelve years. 

There being no written evidence of the loan, the question 
was referred to the oath of the defender, who deponed that he 
had received the money from Sillars, Oxley & Co., and applied 
it, as they had requested, in the purchase of railway stock ; 
that the proceeds of the sale of the stock were handed to the 
pursuer's firm ; that the pursuer and his partners had agreed 
to write off the debt, and that it had actually been written off 
in the company's books. 

Hie books of Sillars, Oxley & Co., which were produced, 
contained an entry of the advance to the pursuer, but there 
was an erasure on the line, in which, had the debt been written 
off, the discharge would have api)eared. 



The parties having been heard, the Sheriff-Substitute pro- 
nounced the following judgment : — 

Having heard parties* procurators, in terms of the foregoing 
appointment : Finds, that at the date of the transactions libelled 
on, now upwards of thirteen years ago, the defender was Under 
age, and serving as a cleric in the office of the pursuer's firm, 
the principal partner of which was the pursuer Sillars,) the 
defender's uncle : Finds, in point of fact, that the lad seems 
to have had no means of his own beyond his small salary, and 
the pursuer, instead of taking careof hisrelative anddependant, 
to whom he was in a manner in loco parentiSf and preventing 
him fix)m foolish or imprudent speculations, entrusted him, 
apparentiy voluntarily, with the sum of £90, for the express 
purpose of gambling in speculations in shares in scrip, at 
the very time of the mania on that subject in 1845 : Finds, 
that it does not appear whether the defender was to be him- 
self the real party in these transactions, or whether his name 
was to be used only as a " cat's paw" to cover the pursuer, or 
extend his own operations; but finds that the defender, de 
fatio, seems to have derived no benefit from these transac- 
tions, and to have paid over to the pursuers the whole 
monies realised in speculations, which, as might be expected, 
and certainly was deserved, ended in a Iosm. That the monies 
used for these purposes were not put to the debit of the 
defender originally in the piursuer s books, but the debit and 
credit respectively of a borrowing and lending aocoimt, 
and ultimately an entry was made, the nature of which, 
from the whole having been erased, cannot now be traced, 
but from which no transfer can be pointed out as occurring in 
any other part of the book, while the defender expressly states 
that his uncle told him he had long before written, or caused 
to write, the whole matter off, and the entry which now ap- 
pears at the place where sudi balancing entry would naturally 
have occurred, is altogether written upon an erasure : Finds, 
that these transactions took place about thirteen years ago, 
and there is no evidence that any demand was made for pay- 
ment till recentiy, before the institution of the present action. 
And upon that state of facts, finds, in point of law, that if 
the defender was truly a mere " hand" or " tool" of the pur- 
suer, and used as a name, as was notoriously the case at that 
time, when oUier parties resorted to that kind of transaction, 
these can afford no ground of action against him now, espe- 
cially in the peculiar situation in which he was placed as the 
dependant relative of his employers: Finds, on the othor 
hand, that even if the transactions were intended to have been 
on the defender's own account, they were, from their very 
nature, of known lesion to the defender in his minority imd 
lessage, especially when he was led into the same by the en- 
couragement or through the means of one who ought to have 
been 8<srupulously careful to prevent a young lad engaging in 
such speculations while under his chaise : Therefore sustains 
the defences, assoilzies the defender from the whole conclu- 
sions of the action, finds him entitled to expenses, allows an 
account to be lodged, and remits to the auditor to tax and 
report, and decerns. 

Note.— The Sheriff-Substitute at first thought a difficult 
question of form might here arise owing to the limited terms 
of the minutes of reference, and the answers being apparently 
somewhat beyond these. The Sheriff-Substitute is now quite 
satisfied upon that head. He thinks the defender's answers 
are infer et in cuti to the matter referred, and that the justice 
of the case in all other respects is wholly with the defender. 

On appeal, the Sheriff pronounced the following judgment, 
adhering: — 

Having heard parties' procurators under the pursuer's ap- 
peal upon the Interlocutor appealed from, proof adduced, and 
whole process, in respect, although the oath of the de- 
fender proves, that, while yet a minor, and, as it ap- 
pears, wanting five months of majority, he got the loan sued 
for, yet, there is no evidence of his being Ituratus by the said 
loan, but rather the reverse ; in respect the oath proves that 
the pursuer's claim, high as it was, was extinguished or de- 
parted from by the voluntary act of the pursuer in writing off 
the debt, which proof comes to be intrinsic; and in respect 
some years have since elapsed without any demand- having 
been made for the sum now sued for, adheres to the Interlocu- 
tor complained of, and dismisses the appeal. 



Act. J. Cl'.bk. 



Alt. J. NATSirrrB. 
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DIGEST OF ENGLISH CASES 



29th Jmn, 1858. 
VICB-CHANCBLLOB WOOD'S COURT. 

I'Hl AUBTKAUAV AlTXIUART StEAM CUPFSR Co. V, MOBMBBT. 

A Ck>MPA2rT wM formed and registered under the Joint-Stock 
CompMues Act, 1 856, in order to pmchafle a nomber of veMek 
and to mn them between England and Australia and elsewhere, 
or to let them out for hire, and generally to transact the busi' 
ness of shipownsn. The 55th section of the registered articles 
of Association provided that "The business of the Company, 
"and the aflBurs thereof, shall be controlled, managed, and 
" r^ulated by the directors, who may do and ezeroise all such 
" powers, discretions, acts, deeds, and things whidi the Com- 
" pany might exercise and do, as are not by the JointStodc 
Companies Act» 1856, or by these articles, or by these 
articles declared to be exerdseable by the Company in 
genend meeting; subject, nevertheless, to the r^ulations of 
these articles, to the provisions of the Joint-Stock Companies 
Act, 1856, and to such regulations (being not inconsistent 
"with the aforesaid regulations and provirions,) as may be 
"prescribed by the Company in general meeting; but no 
"regulations made by the Ccnnpany in general meeting shall 
"invalidate any prior act of the directors which would have 
"been valid if such regulation had not been made." 

The artides contained no clause empowering the directors 
to raise money* ffddf that the directors had power to mort- 
gage the vessels of the Company to raise money for the pur- 
poses of the Company. 
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27th k 31sT Mat, k 9th Novxmbkb, 1858. 
COURT OP COMMON PLEAS. 



Bazsndalb v. Thb Gbbat WBSTEBsr Railway Comfavt. 

Railway — ^Undue preference to one customer over another. 
The Great Western Railway Company agreed to cany the 
goods of SommerviUe at a lower rate from Bristol to London 
than they carried the goods of equal quality and quantity 
betwixt tiiese two places for the plaintiffs and other customers, 
— while he ag'-eed to undertake the risk of the carriage uid 
to send goods to other places or other lines belonging to the 
said Company, ffdd, that the plainti£Bi were, notwithstand- 
ing, entitied to an injunction against the Railway Company 
charging lower rates for Sommerville's goods than for theirs, 
and that in doing so the Railway Company were giring 
SommerviUe an undue and illegal advantage over the plaintiflb 
and their other customers. 



2d avd 26th Jdnb, 1858. 



COURT OF APPEAL IN CHANCERY. 

Ex parte Jbssop, in re The London and County Inbubance 

Company. 

Levebon Jebbop was a shareholder and director and also a 
creditor of the Company. The affidrs of the Company having 
become embarr a ss e d, Mr Jessop insisted that they diould be 
wound up, or that he should be allowed to retire by disposing 
of his shares. The directors adopted the latter alternative, 
and Mr Jessop, in consideration of his being relieved of all 
liability as a shareholder, not only gave up the debt due by 



the Company to him; but transferred his shares to a party 
named under an arrangement betwixt the directors, sod a 
person who had agreed to re-oonstruci and carry on the 
business. The attempt to continue the business failed, and 
the Company is being wound up under the statute. The 
Vice-ChaDoeUor Kindersley held, that Mr Jessop was liable as 
a contributory ; but the Justices held (overruling the decision 
of the Vioedhanodlor), that the teansference having been in 
all respects feir and open, Ifr Jessop was entitled to be 
relieved. 



16th Novembbb, 1858. 
VICECHANCELLOR KINDERSLEY^ COURT. 

In re The Nobthuxbebland k Dubhak Bankino Cohpany. 

Joint-Stock Bank — Contributory. 
Matthbw Robbbt Biooe became a shareholder in this 
Joint-Stock Bank, after, but not in consequence of certain 
fraudulent misr e p re s e ntations said to have been made by the 
directors. On the subsequent bankruptcy of the Company, 
held, that Mr Bigge was liable as a contributory. 



10th, 11th, 12th June; and 14th avd 26th July, 1858. 
VICE-CHANCELLOR STEWARTS COURT. 

M'DONALD V. RiOHABDBOV. 
RiOHABDSON 0. MaBTBN. 

The partner and executor of a deceased merchant continued 
the business, and improperly continued to use the Ainds, 
vessels, etc., in which the deceased was interested. Jfdd, 
that he was bound to acooimt for the profits. 



5th May, 1858. 
EXCHEQUER CHAMBER. 

John Whbelton and Othebr v. Edwabd B. Hubdibty and 

Othebb. 

The plaintiflb proposed to insure the life of Joddrell, in which 
they had an insurable interest. Joddrell himself and two 
referees stated that he had not had any disease tending to 
shorten life. The Company granted a policy which referre<l 
to the proposal as oontuning a statement that Joddrell had 
not had sudi disease. The statements of Joddrell and the 
referees on this point were untrue, but their falsehood was 
not known to the plaintifft. Held, (1) that in making the 
misrepresentation, Joddrell and the referees did not act as the 
agents of the jdaintiflb ; and (2) that there being no warranty 
by the plaintiff^ or condition in the policy upon the subject, 
the plainti£b were entitied to recover the sums for which the 
deceased's life was insured. 



30th Novembbb, 1858. 
COURT OF COMMON PLEAS. 

Atkinson appt., ReTiLEBB retpi» 

Sunday Travelling~18 k 19 Yict., c. 118, serving with refresh- 
ments in a public-house at unlawful hours. 

A PEBBON travelling for pleasure is a traveller in the sense of 
the Act. Modem practice has made no distinction between 
travelling for pleasure and travelling for business. 



DIGEST OF ENGLISH CASES. 
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gigtst 0f (Csglistf (tuts. 



2d Notdcbib, 1858. 
COURT OF QUEEN'S BENCH. 



HOLLIDAT V. MOBOAir. 

Warruity of Hone — ^UnaoandnesB. 
A HOBSE wammted sound was congenitally ahort-Bghted, 
which produced the vice of ihying, thui rendering the animal 
less fit for present use. Held that this was a breach of the 
warranty, though the defect was congenital. 



5th July, 1858. 
EXCHEQUER CHAMBER. 

{Error from ike Cfourt of Qii«n'« Senek.) 

Thompsoit and Othebs o. Hoppxr. 

Pcdicy of Insurance — Time P(dicy — Seaworthiness. 

(1.) Unseaworthiness, jper «e^ is no defence to an action 
upon » time policy. 

(2.) It is a good defence to an action on such policy at the 
instance of the owners that they wilfully sent the vessel to sea 
in an unseaworthy state, whereby she was lost — but in such 
A case the underwriters must show that the unseaworthi- 
ness was the cause of the lofis. 



3d Junk, 1858. 
COURT OF QUEEN'S BENCH. 



« 
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HlOOS V. GrOODWIN. 

Patent— Subject-Matter — Infringement. 
Thv phuntifFtook out a patent for "treating chemically the 
"collected contents of sewers and drainage in dties, towns, 
and villages, so that the same may be applicable to agricul- 
tural and other useful pivposes.** The Board of Health for 
the town of Hitchen adopted and used a process similar to, 
or identical with that patented by the plidntiff, but not for 
commercial profit, but for merely sanitary purposes. Held, 
(1.) Tliat the chemical process patented by the plaintiif was a 
good subject-matter for a patent ; but, (2.) That the use of it 
by the defendants in the manner and for the purpose stated 
was not an infringement 



22d Noyikbib, 1858. 
COURT OF COMMON PLEAS. 

Owen v. Wilkinson. 

Compensation — Joint and Several Promissory Note. 

It is competent to the holder to set off the contents of a joint 

promissory note against a debt due by the holder to one of 

the granters of the note. 



13th Januakt, 1858. 
ROLLS COURT. 



Dandy v. Danbt. 
Presumption of Death, 

A GENTLEMAN of 20 years of age, left England for America 
in the year 1852, and wrote home immediately on reaching 
New York, announcing his arrivaL He was in declining 
health when he left England. He never again wrote to his 
friends there, which, from his character and station in life, it 
is presumable he would have done, if living. Advertisements 
requesting information as to him, were inserted in the prin- 
cipal American newspapers, without effect. His father died 
in 1853, intestate. Held that there vraa prima facie evidence 
that he had predeceased his fikther. 

B 



16th Jdnk, 1858. 
COURT OF QUEEN'S BENCH 



LuoAS k Othebs v. Bbistow. 
Contract — Usage of Trade. 
The contract betwixt the iMurties was embodied in a broker s 
note in the following terms : — " Bought this day, for John 
Bristow, of Messrs Lucas Brothers & Co., of Bristol, fifty tons 
best palm oil, expected to arrive in Bristol from Africa, per 
Chaico, after the delivery of 100 tons inreviously sold, usual 
tare and draught — wet, dirty, and inferior oil, if any, at a fair 
allowance; and if any difference should arise, to be settled by 
arbitration. Payment by cash on delivery, less £2 1 Os per 
cent, discount, end of fourteen days from being ready for de- 
livery in Bristol." The plainti£b, on arrival of the vessel, 
tendered fifty tons of the oil, in implement, in eighty-seven 
casks — seventeen only of which contained best palm oil. It 
was proved that, by the custom of the port of Bristol, this was 
sufficient implement of such a contract. Held that evidence 
of such custom was admissible, and that the contract must be 
construed in accordance with the custom. 



19th Januabt, 1858. 
COURT OF QUEEN'S BENCH. 



William Kitchen v. John Ritson Ibyino. 

Merchant Shipping Act, 185i, Sec. 70. 

It is inooni))e(ent for a creditor of the mortgager of a ship to 
tdce and sell it for his debts to the prejudice of the mortgagee, 
although it was provided by the mortgage that the power of 
sale thereby conferred on the mortgagee should not be exercised 
till after a date considerably later than that at which the at- 
tempt to attach the vessel was made by the personal creditor. 



12th, 13th, and 15th Novembeb, and 3rd Deckmder, 1858. 
VICE CHANCELLOR WOOD'S COUliT. 



Jones v. Peppercobnk. 

Broker — Deposit — Lien. 

Stbahan & Co., Bankers, London, depoctited Dutch bonds 
with the defendants, who were brokers, to cover advances 
made at the time, the defendants having power to sell the 
bonds when the advance became payable. Held tliat the de- 
fendants had not only a special Uen over the bonds for the 
specific advances made upon them, but a general lien over 
than for all advances made by them to Stralum k iJo. 



20th Novehbeb, 1858. 
EXCHEQUER CHAMBER. 



SBERTD.VN V. THE PhCBNIX LiFE INSURANCE CO. 

Life Policy — Annual Premium Payable Quarterly. 

A policy of osRurance provided inter alia that the premium 
should be payable by quarterly instahnents, receipt of the first 
of which was acknowledged, that if the insured should die be- 
fore the termination of twelve calendar mouths from the date 
thereof, or should live beyond such period, and the insured or 
his assigns should, on or before that period, or on or beforo 
the expiration of every succcediug tw<dve calendar months, 
provided that the insured was still living, pay the annual pre- 
mium, then the company should be liable; and provided iJso, 
that if the insured should die before the whole of the quarterly 
payments should become payable for the year in which he 
should so die, it should 1>c Uiwful to the directors to deduct 
and retain from the gross 8um jiayable to the representatives 
of the insured, so much as would be sufficient to pay and 
satisfy the whole of the said premiums for that year. The in- 
sured died within twelve months from the date of the policy. 
The third quarterly instalment was past due and unpaid. 
Held, reversing the decision of the Court of Queen*s Bench, 
that it was an annual insurance, though Uie annual premium 
was payable by quarterly instalments, and not an insurance 
from quarter to quarter, and that the defendants were conse* 
quently liable. 



SHERIFF COURT REPORTa 



26th Januabt, 1859. 

SHERIFF COURT, GLASGOW. 

(Mb Sheriff Bell.) 

Hakci Walkxr ahd Sons (MlCny's AMignecu) r. Ube. 

Deed— PiobativB— Inntarameiitary Witneai — ^Femalo— TRtle to 
Sne. — In an action /(mnded upon an amgnation in which 
one of the Inttrwrnentary Witneseet wu a female— Hdd 
that Ike Deed wu improbative and invalid, and so eouUl not 
found a HUe to aue. 

A FEMALE of the niune of M'Kay, a grocer and provision 
marcbant in Glasgow, while a prisoner in the North Prison 
there, executed an assignation in fayour of the pursuors, her 
incarcerating creditors, of varions book debts, duo to her 
by her cnstomers, amounting, in cumulOf to £47 ITs 3d. 
One of the instmmentary witnesses to the asdgnation was a 
female reUtion of the granter, who happened aocddentally to be 
present when the deed was executed. 

Among the debts assigned by this deed was one due to M'Kay 
by the defender, amounting to £2 7s Id. For this sum the pur- 
suers, as assignees of M'Kay, raised an action against the de- 
fender in the Small Debt Court, where they wero met with the 
defence, that the assignation founded upon was not a TaUd title 
authorising the pursuers to sue the action, in respect (1) Each 
page of the deed was not signed by the granter, and (2) 
one of the instrumentary witnesses was a female. Owing to 
the importance of the latter question thus raised, the case was 
remitted to the ordinary Court RoU, in order that the point 
might be more maturely considered and disposed of tlum it 
could be in tiie Small Debt Court. 

A Record having been made up and closed, the pursuers 
pleaded — 

(1) Where a deed is written upon one sheet of paper, it 
is not necessary that the granter sign each jiagc, (Mcnziee, 
page 98, and authorities there cited.) 

(2) There is no statute, law, or decision of the Supreme Court 
in Scotland, finding that a female is not qualified to act as an in* 
strumeutary witness. A female was admitted as an instru- 
mentary witness under tho Civil Law, D. 28, Act 1, c. 20, sec. 6. 
And although some of our institutional writers have laid down 
the dictwa that they aro not admissible by the law of Hcot- 
l:ui<l, no authority is cited in support of this doctrine. Besides, 
whatever might have been tlie view taken of the law upon tiie 
itoiut, at a time when females were exdudod from acting as 
wiinusscii in any case, civil oae criraiiud, now that tiic law in 
this respect has been so far relaxed as to admit their testi- 
mony ill a case involving the lifv of a subject, there can be no 
^ooil reason why they should not be received as iuKtrumentary 
witnesses. Later authorities consider them admlifHible, JIom* 
LccturcBf p. 147, 148; Mor€*» fylair,yo\.\\. p. 399; Dickson on 
rridcnce, voL i. p. 370, sec. CS9; voL ii. p. 8^7, sec. 1775; and 
authorities cited. In tlic case of Sctton, 24//i February , 1816, 
Murray's Reports, vol. i. \*. 9 ; an issue was adjusted, and a 
case permitted to go to trial upon the assumption that a female 
instrumentary witness was adinissiblo. In England they 
were received, and why not in Scotland? 

Answered for the defender — 

(1) The Statute 1G9G, cap. 15, which stands unrepealed, 
requires each page of a deed to be signed by the grauter. 

(2) It is dearly laid down as the law of Scxttuond by Stair, 
B. 4, T. 43, p. 11 ; and Erskine, B. 4, T. 2, nee. 27, tliat a 
fcmr.!o is not admissible as an instrumentary witness, and the 
universal practice of all conveyancers has been in accordance 
%vith this view of the Law. See Tail on Kcidcncc^ p. 84; 
BdVs Diet. Digcft, p. 502 and 9SL^ : and MuizlU Lrcnt-cs, 



p. 109. If this view is emmeous, it can only be obttmcted 
by a decision of the Supreme Court. 

Upon considering the pleas and avgomenti of parties and 
the atthorities cited, the Sheriff-Snbstituto pronounced the 
fdlowlng Interiocutor: — 

Having heard parties' procurators, and resumed oonsidenk 
tion of the whole process Finds, that the pursuers sue as 
assignees of Jessie M'Kay, grocer, Andersten, and produce 
in support oi their in&tance the assignation No. 5: Einds, thai 
it is objected to the validity of said assignation, fird, that it is 
signed by the gnunter and instrumentary witnesses only on the 
second page, ue deed being contained on two pages: Finds, 
that it is settled by a long and uniform train of decisions that 
whore a deed is contained entirely on one sheet of p^)er, 
which is the case hero, it is not necessary, although it be 
written on successive pages, to sign more than the Uwt page; 
therefore repels the said objection: Finds, that it is objected, 
seeondf that one of the instrumentary witnesses being a female, 
the deed has not been duly executed, and can receive no effect 
in judgment: Finds, under reference to the annexed Note, 
that t^ is a good objection, and that the deed is in oonsequ- 
enoe improbative and invalid; therefore sustains the defences 
and assoilzies the defender finom the oondusions of the sum.- 
mons: Finds the pursuers liable in expenses, of which allows 
an account to be given in, and remits the same to the audi* 
tor to tax and report, and decemSk 

Note. — ^The argument in favour of the view that a w<MnaQ 
may now be competently taken as an instrumentary witnem, 
rests mainly on the grounds, frst, that the old Acts which 
contain, in general tenns, a requirement of witnesses to the 
subscription of deeds, do not, per expressumf exclude females; 
second, that the legal incapodty which in former times was 
held to attach to women to give testimony in any matter, civil 
or criminal, has been gradually relaxed, and is now virtually 
abrogated, wom^i being admitted in all causes, and before all 
tribunals, to give oral evidence equally with males; and third, 
that several df our more recent writers on Scotch law, indud- 
ing, in particular. Professor More in his valuable Notes on 
Stair, and Mr Dickson in his well-digested work on the Law 
of Evidence, have stated it as extremdy doubtful that women 
are any longer to be hdd disqualified as instrumentary wit- 
nesses, and have, on the contrary, rather expressed an oiiiuion 
that they are qualified. But, on the other hand, and against 
their qualification, we find, firsi, that all our older and most 
authoritative institutional writers, induding Stair, Kmlrine, 
and liumet, have laid it down unqualifiedly that women may 
not be instnunentary witnesses; second, tiiat the reason for 
this exdusion, assigned by Mr Tait in his well-known Trea- 
tise, page 84, namely, " their inexperience in business, which 
renders them liable to deception," still continues in force, not- 
withstauding the relaxation of the rule which exduded them 
from giving tiva voce testimony; third, that by the imiversal 
practic-c of conveyancers, women are not reodved as instru- 
mentary mtnesses; fuurth, that th«re is no case on rceurJ 
where a deed so attested has lieen sustained, but, on the con- 
trary, it was incidentally laid down in tiic case of Dalrymi^e 
(ifo^i'^c-rtson'M Consistorial Reports, vol. ii.), in the opiniouM 
thui\; given by Lords JCldin, GilUes, and Alloway, that a 
woman could not Iw an instrumentary witness; and although^ 
in the case of Sktton in 181 G, (I Miuray's Iteports, ]iage 10), 
an iMsuo was sent to a jury to try whether the subecriptiou of 
an iuKtrumcut'u^ witness, who was a female, was her true 
and genuine subscription, it docs not foUow that the Court in- 
tended to suxtain the deed if tiie finding was in tiie aflirmative, 
but only that it was unnecessary to give any opinion upon tiie 
dfect to be attached to the subscription asli>ng as its genuine* 
uesM was disputed; xuul fifth, that if an innovation is to be 
s.auctioned on the inuncraorial practice of conveyancers, this 
should be done in the first instance uiion the deliberate autho- 
rity of the Supremo Coiurt. This is the view of Professor 
Menzies, the latest, and one of tho ablest autiiorities on the 
subject, who says, page 109 — ^llic rdax.ation of the rule 
alt.'iehing liM;.al incapacity to women as witnesses, " has not 
been extended so as to admit them in the cliaractcr of iustru- 
mcntary witnesses. There is, indeed, no statutory cxdusion, 
but there is no port of our practice more uniformly su]qK>rtcd 
by us.agc. . . . It is to be kept in view that this is a 
question of great magnitude, ainl that the existing practice 
re^(ts upon very gitive consi(i<rration;t.'* He then ret'eM to JVlr 
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Tait*8 ratio for ezcltiidoii, and adds — ** It wonld, therefore, be 
rash to infringe upon the establiflhed practice, before a dif- 
ferent rule shall be authorised by a decision resulting from a 
deliberate and solemn trial of the question." 

The pursuers appealed, but after hearing parties, the Sheriff 
(Sir Archibald Alison) adhered to the Sheriff-Substitute's 
jtidgmoit, adding ihe following Note: — 

The point involved in this case raises a very important 
question, and weQ worthy of the consideration of the Su- 
preme Court, when it shall be brought before it, because 
there can be no doubt that the strict rules of evidence in an- 
<nent times have been essentially abrogated and altered, both 
by statute and the practaoe of the Court in later times. But 
on this material point, upon the competem^ of a female being 
an instrumentary witness to a deed. Stair lays down the law 
in the most express terms in that way, and so does Bankton, 
and Erskine holds them excluded also, although he says they 
are rather excused than held incompeteut. It is imderstood, 
also, to be the general rule in practice to exclude females from 
signing as witnesses. In these circumstances, it appears to be 
the duty of the Court to adhere to the law on the subject as 
laid down by our best authorities, and to leave it to tne Su- 
preme Court or tiie House of Lords to introduce a change in 
the law in this respect, if it shall be deemed expedient from 
the change of general ideas on the subject. If the question 
should occur, which it probably will do ere long, before either 
of these supreme tribunals, it will not escape observation, that 
there is a wide distinction in point of reason between the 
situation of a witness in an ordinary case, whether civil or 
criminal, where females are beyond all question admissible, and 
the case of calling females to be instrumentary witnesses. In 
the latter case the party has the choice of the witnesses. In 
the other he has not, but must take the chance of such parties 
as witneraes who happened to be present on the occasion, to 
speak to what they saw or heard. There are many reasons, 
therefore, that nuty be urged in favour of admitting females 
as witnesses in the one case which do not apply in the other, 
and unquestionably the reason assigned b^ some of our later 
authorities for excluding women firom bemg instrumentary 
witnesses, viz., that of being for the most part unacquainted 
with business and easily accessible to domestic influence, they 
are mote liable to be made the instruments of a conspiracy 
iluin those of the other sex. 



Act, J. L. LiJfO. 



AIL W. D. Hall. 



26th Jakuabt, 1859. 
SHERIFF SMALL DEBT COURT, FALKIRK. 

(Mb SHE11I7P BOBXBTBON.) 



M'Fablame v. Gbat. 

Manse — Assessment— Heritor — Feuar. — J7<W, iJuU Feuara in 
a village mre Pctroekial Heritors, and Uahle, at such, for the 
buUdinff of a mamefor the Minister, and tJuU the cuscsmnent 
faUe to be levied according to the real rent of their holdimje. 

Thb pursuer, as derk and collector to the Heritors and pro- 
prietors of Heritages of the parish of Slamanan, sued the 
defender, a Feiuvr of 24 falls of ground in that parish, for the 
sum of £5 Ss, being tiie amount of two interim assessments 
imposed for the expense of erecting a parochial manse. 

The defender objected that he was not a Heritor in the 
proper liense of the term, and so not liable. 

The judgment of the Sheriff, in which the pleas and argu- 
meatd of parties are fully narrated, was as follows : — 

This case has been very elaborately argue<I, and the whole 
facts and law fully elicited; and, as there is no substantial 
difference between the parties as to the facts, I have thought 
it right to dispose of it in this Cotirt, without putting the 
parties to the expense of a record by a remit to tiie Ordinaty 
Roll. As there are a number of parties in precisely the same 
drcumstauces as the defender, it appears to me that the best 
course to follow is to oiate fully and at length the grounds of 



my judgment, .and the authorities on which it is rested, so as 
to enable the parties and their agents to judge whether they 
shall rest satisfied with it, or whether they will have the 
question tried on written pleadings, and with the advantage 
of an appeal to the Sheriff Depute, and to the Court of Session. 
This summons is brought at the instance of the Cleric and 
Collector of the Heritors and P»>prietors of Heritages of the 
parish of Slamanan, against the defender, a Feuar in the said 
parish, for the amount of two interim assessments, amounting 
together to £5 Ss, for the expense of erecting a parochial 
manse. The grounds of the pursuers action, which were 
stated at considerable length, and illustrated by ample re- 
ferences to authorities, are summed up in these three proposi- 
tions — 1st, That tile building of a manse vi a burden on the 
Heritors of a parish; 2d, That the defender is one of the 
Heritors of the paurish of Slamanan ; and 3d, That the amount 
of the assessment is to be levied according to the real rent. 
The first of these propositions is not questioned by the de« 
fender, and the third was not argued; but while he admits 
that he is a Feuar in the said parish, under a fen disposition 
bom Mr Waddell of Balquhatstone, and that he stands rated 
in the valuation roU of the county on an annual rental of £24, 
he pleads that he is not an Heritor in the proper sense of that 
term. His s})ecial grounds of defence may be stated as 
follows: — ^That the whole extent of his feu is only 24 foils of 
ground, for which he pays £1 Is per annum, under a feu dis- 
position prohibiting sub-infeudation ; that the feu duty is an 
outside or rack rent, for that quantity of ground ; that so far 
as the ground is concerned, Mr Waddell, the superior, has 
substantially both the dominivan directum and the doffiintum 
utile; that the defender's right in the soil is subject to for- 
feiture in the event of the rent or casualties being unpaid ; 
that the church to which the muise is an appendage, or an 
aocewory, has long ago been divided amongst the real Heritors 
or owners of the soU ; that the whole area of the church has 
been so apportioned; that no portion of it has been assigned 
to, or belongs to the defender ; and that he is truly a tenant 
at a high rent, and not a parochial Heritor in the sense of 
that term, as recognised by the law of Scotland. It was 
further averred and argued, that by the almost universal 
custom and practice of Scotland, the burden of erecting and 
keeping in repair churches and manses, rested with the owners 
of the soil alone, as distinguished from owners of house 
property; that none of our institutional writers recognised a 
Feiuur in the defender's circumstances as an Heritor; and that 
to attempt to extend this burden to the proprietors of petty 
holdings, in villages on which poor cottages had been erected, 
on the pretence that these were heritages, and the owners 
Heritors, was alike contrary to the andent law, and to the 
universal feeling and understanding of the country. And as 
to the custom and )yractice, reference was made to the course 
observed throughout the country generally, as well as specially 
in this district, and the church lately built in the parish of 
Polmont, and the manse in the (larish of Falkirk, were given 
as instances ; and it was averred, and not denied, that in both 
these parishes, there were numerous Feuars holding large 
and valuable interests, from whom no contribution nor assess- 
ment had been demanded. It was further argued that 
Slamanan was a parish sj^ecially circumstanced, that a large 
portion of its annual rental arose from minerals, and that on 
these no portion of this assessment had been laid, although 
that part of the parochial property was much more valuable 
than the village house property, the estimated rental of 
Feuars' houses and feus amounting only to £778 13s, and the 
mineral rental to £1088. Then, in reference to the l^al 
ai-gument maintained for the pursuer, as supported by 
liie decided coKes referred to in the books, it was said that 
tlio whole of these decisions were anterior to the recent 
Valuation Act, which had afforded totally new data, or at all 
events, data which had never previously been recognised or 
founded on, for fixing and ascertaining the real property of the 
country, and that whatever that Act might have done as a 
basis fur general assessments, it could not alter the previously 
existing law, or confer the character of an Heritor in the an- 
cient and proper legal sense of the term on a petty Feuar, or 
render him liable for an assessment which previously could not 
have been levied from one of his class. Such being the nature 
of the action and defence, I shall now proceed to state the 
views I entertain in regard to the legal questions which the 
case involves. By our more ancient statutes, the burden of 
providing and upholding manias and churches >v&i$ laid on the 
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whole paruhionen or inhabitanto of a pariah; vide St. 74, 1572, 
and tit. 12th September, 1663, theram referred to. About one 
hundred yean aubaequent to thia, by the atatute 1668, cap. 21, 
"anent manaes and glebea and pcnnduig for xniniater^a ati- 
penda," it "ia atatute and ordained, tlukt where competent 
manaea are not already built, the HeriUwa <jf the pariah ahall 
build competent manaea to their mimatera ; " but that atatute 
ia ailent aa to who are to be oonaidered Heritora, and it ia very 
poaaible that^ at the date of it, the only persona entitled to that 
character were thoae poaaeaaing old retouia and paying by the 
valuation, according to which aU aaaeaamenta had been previ- 
oualy levied. I am not aware that in any of the atatutea ire- 
gardmg parochial burdena there is any expreaa definitions 
apecification of the meajung of the term ' ' Heritor.*' The word 
" Heritour," or ** Heritor," ia old Scotch for a proprietor or 
landholder in a pariah (tm/e Dr Jamieaon'a Dictionary), im- 
ported probably mediatdy from Uie French " Heritier," and 
certainly, andently at least, it doea not appear to have been 
uaed in the aenae of an owner ol houae property merely. We 
find a correap<mding Kngliah word "Inheritor," employed 
occaaionally in the aenae of a landowner ; and it is ao uaed by 
tihakapeare, ''The very oonveyancea of hia landa will hardly 
lie in this box, and muat the Inheritor himaelf have no more ) " 
It Ib not, however, with ita meaning in ancient or feudal timea 
that we have now to deal, but wiUi ita preaent legal signifi- 
cation, aa interpreted by our Courta; and it by no meana 
foUowa that though the Act 1663, cap. 21, may be the firat 
atatutory proviaion impoeing on the ownera of real pro- 
perty the obligation of aupporting churchea and manaea, that 
the term ''Heritor" ia to be construed now aa it waa two cen- 
turiea ago, and certainly there appeara to be no auUiority for 
now limiting that character to peraona holding property aepa- 
rately valuM in the ceaa booka of the county : indeed, it is re- 
marked in a note of the Lord Ordinary, in tiie caae of JRobert- 
son V. Murdoch, 23d February, 1830, "that such a limitation 
would be quite extravagant." On the other hand, to conati- 
tute an Heritor, aomething more ia neceasary than the mere 
poea o aaion of a heritable right ; the holder of a heritable bond 
is not a heritor: there muat be a direct right of ownerahip in 
the aoil, not created, however, aa a aecurity or incumbrance, 
but exiating aa a direct right of property ; but the poaaession 
of any portion of land in property, however email, appeara to 
carry that character along with it — "majtu out minvu non 
variai «pedem,"and although the small landowners have small 
piecea of land, they are aa much heritora of it, aa a peraon who 
haa extended possessions ia heritor of them. (Lord Cringle- 
tie'e note — Caee of Roberteon referred to supra.) Accordingly, 
Mr Dunlop, in his parochial law, so lays it down, p. 260, sec. 
178, when treating of the jurisdiction of the Heritors and 
Kirk Session. He says, " This Board or Court ia composed 
of ministers, elders, and Heritors of each parish, all proprie- 
tors of lands or houses who lure liable in payment (k public 
burdens being to he considered Heritors:^* and auch certainly, 
whatever may have been the practice or cuatom of our older 
law, appears to have been the rule, according to recorded de- 
cisions, as far back at least as in the case of Peterhead, 24tii 
June, 1802. ConnelVs "Supplement,** p. 23y Dunlop*s " Paro- 
chial Law,** p. 8; and PcUon*s " House of Lords Cases.** In 
that caae, Lord Eldon gave effect to the principle that all 
ownera of heritable aubjecta, whether lands or houaes, are 
Heritors, and liable for public burdena in proportion to the 
actual rents of their holdinga. Thia opinion of Lord Eldon 
waa concurred in by Lord lliurlow, and is ao instructive on 
this matter, and his reasons are so fully given, that I shall 
quote his words. His Lordship said — "There are here two 
questions — 1st, Whether the Feuars, who are unqueationably 
Hmitors, aa well aa those commonly deacribed under that 
name, be liable in any degree, ur whether the expense lies 
Nvholly on the landward heritors; and 2d, If the Feuars be 
liable, in what proportion they and the landward heritors ought 
to contribute V And the conclusion at which he and Ijord 
Thurlow arrived, after having considered the whole case "irtV/i 
tleep attention" was, "that the expense of building or re- 
pairing a parochial church " (and the same principle appliea 
equally to a manse), " waa a parochial burden which ought to 
fall on the property of a parish, and should not be r^^ulated 
Ity a reference to the popidation in different parts of the same 
parish. It was therefore proper that the appellants — ^the 
Feuars and proprietors of the houses in the burgh-— ehould 
contribute to ibe expense of the church; and the rule laid 
duvrn by the Court of Session was a just one, that they should 



pay aooording to the real rents of their hooaea. With regard 
to the.ooun^ Heritora, the rule of the valued rent had no 
doubt been long in obaervanoe in building or repairing the 
churdiea of pariahea purely landward ; but there waa no ex- 
preaa law, nor train of deciaiona, establishing, in a paridi of 
the present description, the rule of Uie real rent in rq;Md to 
one part of the pariah, and of the valued rent in another part ; 
and the beat and iaiieat rule waa to take the actual or real 
rent of the whole proiteactj in the pariah, and upon that to 
apportion the oroenae. ^e land upon which hotiaea are 
built, in a town uke this, haa great value in reference to its 
extent Therefore, it doea appear to me that the true 
rule ia, not that the Court ahould take one proportion of the 
expenae from one apecies of Heritors, and another from an* 
other apeciea, but that it ia proper to lay the burden on the 
whole Heritora, including the Feuara of the town, aooording 
to their xetJi rente." And the j udgment accordingly ' ' declared 
that auch chaive ia a parochial duty, and that it ought to be 
defirayed by ajf the ownera of landa and houaea in proportion 
to their real rente." HarUno and others v. Heritors of Peter- 
head; Paton*s Appeal Casa, vol, IV., p. 856. Sudi waa the 
dedaion of the Houae of Lorda in the caae of Peterhead. 
But the aame principle waa given effect to in a much older 
decision, that of ScoU v. ike Heritors of St Culhbert*s, 19th 
Jan., 1773, M. 10,577, where the competency of asseaament 
on Uie real rent appeara for the firat time to have been 
authoritatively fixed. The aame view, resting on the case of 
Peterhead, was adopted in the case of Blackie and others, 8th 
March, 1828. Shaw and Jhmlop, vol. VL, p. 748. There 
the Lord Ordinary (M'Kenzie) found that the expense of 
erecting a manse "ought to have been divided amongst the 
whole Heritora in proportion to the real value of their 
propertiea reapectively," and to thia part of his judgment the 
Court aubetantially adhered, while recalling, in other respects, 
the Interlocutor, in hoc statu, but remitting the case "to have 
all parties having interest called in the action." Again, the 
whole question was fully raised and decided in the case of 
Boswell V. Hamilton, 15th June, 1837. XV, Smw, p. 1148. 
And this case demands apodal attention from the drcum- 
stance that both the questions — ^what constitutes a Heritor, 
and what is the proper basis for assessment — the valued or the 
real rent, were fully re-considered. Lord Gillies, while enta^ 
taining no doubt that a Feuar ia a Heritor, atill appeara to 
have wiahed to take the valued and not the real rent aa the 
basis of the asseaament. His Lordship aays : " Two questions 
have been raised here; let, whether a Feuar ia in law an 
Heritor ; and, 2d, auppoeing all Feuara to be Heritors, must 
the assessment be imposed according to the real renti In re- 
gard to the first question, I have no doubt that the Feuara are 
Heritors ; but it does not follow, as a necessary consequence, 
that the assessment must be on the real rent. Every land 
estate out of whidi these feus have been made, stands valued 
in the cess-books; and as the feus are each of them part of the 
landa ao valued, it may be quite practicable to impoee upon 
each feu its own proper share of the eumuld valuation of the 
estate. There ia at leaat no necessity for taking the real rent 
of the Feuars. They may be aaaesaed in proportion to the 
share of valued rent effeinng to their respective feus." Lord 
M'Kenzie also expressed his reluctance to depart from the 
older custom of assessing on the valued rent. Me aaya : " If 
we concede that we may disregard a long-established custom, 
I do not know where we are to stop. Now, if it was the cus- 
tom to assess on the valuation only, I thmk the departure 
from that rule will give rise to muctk trouble and coniFoaion ; 
and that innumerable consequences will flow from it which are 
not at present foreseen by those who insist on the adoption of 
thia new rule." But the opinion of Lord Coiehouse, finally 
concurred in by the other Judges, was quite unhesitating and 
decisive on both points — botii that a Feuar ia a Heritor, and 
that the real, and not the valued rent, waa the criterion of as- 
sessment. His Lonlahip says : " I am sensible that there are 
very serious practical inconveniences which may result from 
applying the rule of the case of Peterhead to the preaeut case. 
But if these Feuara are to be aubjected to aaaesament, I hold 
that the Court are bound by that deoaion, and moat adopt the 
rule of aaaeaament which was fixed bv it. Lord Eldon there 
enjoined that the asseaament ahould be impoaed according to 
the real rent, though this was eonbrary to the general custom of 
Scotland; he took the real rente of all Heritors, great and 
small alike, in town and country , and directed the assessment 
to be proportioned to that real rent." The Lord President 
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(Hope) also had doabte m to ftdoptiaff the leal, and not ibe 
Talaed x«nt; but he had none as to a Peoar being a Heritor. 
His Lordship obeer?ea: " It ia quite dear that eyory Feuar ia 
liable to aaMosment in om Mope or amoAer, It is not the ex- 
tent of the groond, bat the nature of the right which oonsti- 
ttttes an Heritor; and whether a fen is worth £500 per an- 
num to the Feuar, or only £5 per annunif the Feuar is equally 
an Heritor. And every Heritor must be asaessed." The 
Court held the real rent to be the rule (the Lord I^resident 
and Lord Gillies eventually oonourring even on this matter), 
and nnanimously held that a Feuar was a Heritor — "find- 
ing that the expenses of re-buildioff the Church of Mauoh- 
line are to be defirayed by all we owners of land and 
houses in the parish according to their real rents." Since this 
deciaon in the case of Mauchline, I am not aware that the 
question has been tried in the Supreme Court. No doubt, in 
many cases since that date — and there are several within my 
own knowledge — ^manses and churches have been built exclu- 
aively at the cost of the luger Heritors, and without any 
assessment being levied on the Feuars ; but this cannot altw 
the lesal liability which has been authoritatively fixed, ever 
since we case of Peterhead. I have therefore no difiScidt^ in 
arriving at the conclusion in this case, that the defender is a 
Heritor of the parish of Slamanan, and as such is liable to be 
assessed on the real rent of his property. That the recent 
Lands Valuation Act has passed smoe the case of Mauchline 
was decided, appears to me in no degree to affect his defence. 
The effect of that Act has been to ascertain and record the 
real value of the defender's property, but not to alter its legal 
liabilities ; and supposing that no such Act had passed, and 
that the defenders property was not entered in any public 
valuation roll, its actual value, if disputed, would only have 
become a subject for proof, the delay and expense of which is 
no loi^r necessary. Then, as to the all^fed specialities of 
the parish of Slamanan, and tiliat the mineral rental has not 
been assessed — ^that is a matter whidi it is impossible to re- 
gard in this case. It may be very anomalous that whUe a 
mineral rent of nearly £1100 per annum is free of assessment, 
the rents of cottages and kailyards should be taxed ; but (as 
was stated by their agent, Mr Gair) the pursuers, who are 
equally interested with the defender to make the basis of the 
assessment as wide as possible, in declining to attempt to ex- 
tend this assessment to the proprietors of minerals, are acting 
under the opinion of eminent counsel, who have advised them 
not to raise, that question, but to limit their assessment to 
those parties who are believed to be unquestionably, and be- 
yond all legal doubt, liable ; advice whksh is fully warranted 
by the last decision of the Supreme Court, where the point as 
to mineral property was tried. In that case {Bdl against the 
Earl of Wemyu, 16th Feb., 1805, Fac. CoU), it was held 
" that the proprietor of a coal mine is not liable for any part 
of the expense of building a new parish churdi," and the same 
rule must hold in regaid to a manse. No doubt two of the 
judges dissented from that opinion, and a different course has 
been adopted so far as regards poor's rates ; but this recorded 
judgment as to the expense of erecting a church, however 
questionable in principle, remains still imaltered ; the law is 
fixed by it while it stuids; and the pursuers^ in making a 
parochial assessment, must take the law as they find it. 

In these circumstances, what I have to decide is, whether, 
where an assessment has been regulariy made by the Parochial 
Board or Court entitled to make it, the defender has established 
any ground in fact or law entitling him to exemption therefrom? 
That he is a Feuar in Slamanan — that his property stands in 
the valuation roll rated at £24 per annum — ^tnat the manse 
has been built, and that the two assessments pursued for have 
been made to pay the cost of it, are all admitted facts; and 
the defence is rested exdusively on the grounds that the pos- 
session of a small feu does not constitute a Heritor, and that 
the assessment has been illegally made, because not extended 
to the owners of mineral property; but I am unable to concur 
in either of these positions, being satisfied that the defender is 
a Heritor, in the wnl sense of that term, as interpreted by 
the decision of the Court of Session and the House of Lords ; 
and that the pursuers, while the case of Wemyss remains un- 
altered, would not have been justified in extending the assess- 
ment to the owners of mineral property ; and I have, there- 
fore, no hesitation in decerning against the defender for the 
sum of £5 8s, his proportion of the assessment^ with expenses. 

Aa, Amo. Szobh & Jomr Gaib. AU, Albx. Hiddsbwioc 



26th Javuabt, 1859. 
SHERIFF COURT, GLASGOW. 

(Kb SHBBzrf Bbll.) 



ROBBBT M'COBXIOK V. JOHIT GbAHAX. 

Bankruptcy — ^Balancing of Accounts. — Ciraan^tancei in uikitk 
hdd that the creditor of a bankrupt was entitled to deduct the 
amount of a dtht due to him hp the bankrupt from aeum due 
by him to the bankrupt eetate, 

ROBEBT M'COBMICK raised this action against John Graham, 
accountant, trustee on the sequestrated estates of Robert 
Cochran, conduding for repetition of a sum of £40, paid by 
the pursuer to the defender under the following circumstances : 
On 28th September, 1858, the pursuer, by missive, offered to 
purchase from Cochran, at the price of £340, certain goods 
and fittings conform to inventory. This offer was accepted by 
Cochran, and a payment of £1 10s made to account. Subse- 
quent to this transaction, the goods sold being still in Codirao^s 
possession, Cochran became bankrupt, and the defender was 
appointed trustee on his estate. At the date of the sequea- 
tration, Cochran was indebted to the pursuer in a sum of £40, 
for cash lent. In these drcnmstances, the pursuer demanded 
from the trustee delivery of the goods and others so sold to 
him by Cochran, and claimed the right to deduct firom the 
price the sum of £40 due to him by the bankrupt. The 
trustee declined to accept the price under that deduction^ 
but accepted the whole sum conform to price in the foresaid 
inventory, reserving to the pursuer to daim repetition of the 
sum of £40, by action or otherwise, if he should be so advised. 
The trustee, in settling with the pursuer, gave him credit for 
the sum of £1 10s paid to the bankrupt to account. The 
present proceedings were taken for recovery of the £40. 

The trustee pled in defence, that there was no legal obliga- 
tion on him to implement the transaction between the pursuer 
and the bankrupt by delivery of the goods, and no legal right 
in the pursuer in the circumstances stated to retain his daim 
of £40 out of the purchase price. 

Shoiff Bell has pronounced the following judgmoit, which 
has been acquiesced in by both parties : — 

Having heard parties' procurators, and reviewed the pro- 
cess, Finds, that after the bankruptcy of Robert Cochran, the 
pursuer was entitied to impute the debt of £40 owing to him 
by Cochran, in compensation, pro tanto, of the price payable 
by said pursuer for the stock and fittings purchased by him 
from Cochran, and he having paid to the defender the whole 
of said price, without retention of said £40, but under protest, 
and witnout prejudice to his right to claim restitution, is now 
entitled to decree accordingly. Therefore decerns against the 
defender in terms of the conclusions of the summons, the pur- 
suer, unieo conteatiu, with receiving payment, giving up to the 
defender the I O U f or £40, being No. 4/5 of process: Finds 
the defender also liable in expenses, allows an account thereof 
to be given in, and remits to the auditor to tax and report, 
and decerns. 

Act, J. Galbbatth. Alt, G. Haiciltov. 



27th Januabt, 1859. 
SHERIFF COURT, GLASGOW, 

(Mb Shebiff Bell.) 



YouKO V, M'Ii7tosh's Cbbditobs. 

Bankruptcy — ^Appeal. — Held, tJuU the insertion of a Oazette 
notice of tequettration on the fifth day after the first deliver- 
anee, was irregular — that the meeting to elect a Trustee and 
Commissioners could not be held sooner than the seventJi day 
after the insertion of twih Cfazette notice — that the failure to 
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puUith in the Chuette a notiee of remit by the Lord Ordinary 
to the Sheriff of Lanarkthire, wot fcUal to the proceedings 
Wider tuth remit, and retoltUiom of erediton at tneh meeting 
reeoUed. 

Thb estate of Mriffiolm Mlntoah wm Bequestrated on 6th 
jAnimry, 1859, by the Lord Ordinary, the sequestration re- 
mitted to the Sheriff of Lanarkshire, and the creditors ap- 
pointed to meet on 17th January, to elect a trustee and com- 
missioners. Hie notice of sequestration was not published in 
the Bdiiiitirgh Gazette till the 11 th January. No notice of the 
remit was ever published in the Gazette, and the meeting for 
the election of trustee was held on the 17th January. The 
creditors at the meeting resolved to proceed with the election. 
The appellant protested against the resolution, on the grounds 
stated in the SherifiTs Interlocutor. The meeting proceeded 
to tiie election of a trustee, and the proceedings having been 
reported to the Sheriff, this appeal was brought. The follow- 
ing is the judgment : — 

Having heard parties* procurators on the note of appeal for 
David Young, accountaiit in Glasgow, a creditor claiming 
onder the sequestration of Malcolm M'Intosh, merchant, 
Portree, in terms of the affidavit lodged by hun. Finds, that 
the estates of the said Malcolm M'Intosh were sequestrated in 
the Court of Session on the 6th day of this month ; but finds 
— first, that no notice of the remit by the Court of Session to 
this Court was inserted in the Gazette, in terms of the provi- 
noDS of section 19th of the Bankrupt Statute ; and second, that 
the requisite statutory notices of the meeting for the election 
of trustee were not g^ven, in respect that the Gazette notice 
was not published till the 1 1th January, and that the meeting 
was then advertised to take place, and did take place, on the 
17th January, which was less than six free days from the date 
of said Gazette notice, and contrary to the provisions of section 
67 of the said Act : Finds, therefore, that the said meeting 
could not competentiy proceed to the election of trustee, sus- 
tains the appeal, and recalls the resolutions appealed against : 
Knds the respondents liable in expenses, allows an account 
ihegreof to be lodged, and remits the same to the auditor of 
Court to tax and report, and decerns. 

Act. J. Galbbatth. Alt, P. M'Leod. 



27th Javuabt, 1859. 

SHERIFF COURT, KINCARDINESHIRE. 

(Shzbiffs Robebtson Airo Bell.) 



Jaiieb Molltson v. Robebt Sim's Executobs. 

Decree of Constitution — ^Executors Nominate — Expenses. — 
Sddf that a (Creditor wae not entitled to a pergonal decree 
againet Executors Namirtate within six months from the death 
of the Testator, and that having craved such decree with ex- 
penses of process, the Executors who consented to a decree of 
Constitution being pronounced, were entitled to their expends 
of process. 

Molltson sued the defenders for payment of £85 3s 8d due 
to him by bills granted by the late Mr Sim, with interest and 
expenses. The defenders maintained that the action was pre- 
mature, because raised within bix months after Sim's death, 
bat consented to decree of Constitution without expenses, on 
condition that it should not be put in execution till the expiry 
of said six months. They craved their expenses. The Sheriff- 
Substitute (Roljertson), on 10th November, 1858, pronounced 
decree, cognition-is causa tantum, against the defenders, and 
found them entitled to expenses, adding the following Note : — 

The defend-^rs in the disclinr^e of their duty as Executors 
Nominate, were warranted iu entering appearance to oppose 
npersonal decree against them, and the claim for the expenses. 
Had Uie porsuer craved only a decree of Constitution and ex- 



penses, in the event of the defenders opposing that demand, 
he might have been entitied to expenses, had these been in- 
curred by their unnecessary opposition. But the defenders 
have prc^Mirly and successfully <^»posed the demand in the 



sanmions. 



On appeal, the Sheriff (J. M. Bell) adhered. 



Ad, Caibd. 



Alt. Falooitsb. 



27th Janxtabt, 1859. 

SHERIFF SMALL DEBT COURT, STONEHAVEN. 

(Mb Shebift Robebtson.) 

J. Tavendalb, Inspectob of Poob of Fettebesso Pabish, 
against William Babnbtt, Ikbpeotob of Poob of Nioo 
Pabish. 

Poor Law Act — Statutory Notice — ^Recov«ry of Advances. — 
Terms of a letter which hdd sufficient iwtimiatum to the parish 
of birth that a party had become an object of parochial niief, 
and that said parish was bound to pay the money, to be ad- 
vanced to the pauper by the parish where he resided, 

Jakes Wood, a native of the parish of Nigg, residing in the 
parish of Fetteresso, received parochial aid from the former 
inspector of the latter parish, who on 3d March, 1854, wrote 
to the defender as follows : "I am told he has a birth settie- 
" ment in your parish. In the meantime he is an object of 
" relief. I have given him 5s. As early next week as pos- 
** sible, I shall call upon him and write you particulars. In 
" the meantime must hold your parish liable for all advances." 
Shortiy thereafter. Wood having recovered his health, the 
defender was not at that time called on to pay the advances, 
but Wood having again fallen into bad health became an object 
of relief on 18th January, 1858, when he received parochial aid 
from the pursuer, who then intimated to the defender that the 
latter should be liable for the advances. It was proved that 
Fetteresso was not liable on the groimd of residence, and the 
Sheriff-Substitute held that the letter of 8d Maxxdi, 1854, 
coupled with the intimation in 1858, was sufficient notice 
under the Statute to make Nigg liable for the advances subse- 
quent to said letter, and decerned accordingly. 

Act, MoNBO. Alt, Chbistiaf. 



28th Jakuabt, 1859. 

SHERIFF COURT, KINCARDINESHIRE. 

(Shebiffb Robebtson and Bell.) 



William Melyin v. John M'Bain. 

Process — Assignee — Expenses. — ITeld, (1) that an assignee to 
a decree was entitled to raise a new action for the sum con- 
tained in the decree, provided lie consented not to operate or 
use diligence upon the former decree. (2) That as the pur' 
suer might have adopted the couru provided by the 12th sec- 
tion of the Act, 1st and 2d Vict,, cap. 114, Ae was not en- 
titled to the expenses of process. 

This was an action by an assignee, for payment of £71 5s 
with interest, being the principal sum, interest and expenses, 
contained in a decree dated 21st March, 1849, by the Sheriff 
of Kincardineshire in an action at the instance of George 
Fyffe against the defender, which decree was assigned by 
Fjffe to the pursuer on 20th December, 1853, and intimated 
to the defender on 1 1th January, 1 854. The defender pleaded 
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that it WM inoompeteni to nise a second action for the same 
debt» and to obtain a second decree either at the instance of 
Tjth or his assignee. The Sheriff-Substitute, before disposing 
of the case on the merits, appmnted the pursuer to lodge a 
minute stating whether or not he consented, in the event of 
judgment being pronounced in his &vour, not to operate or 
use diUgenoe upon the fonmer decree in favour of his oeden^ 
adding the following Note : — 

NoTK. — ^The only plea in law stated for the defender. lequir- 
ingobservation is tiie 5th. 

There seems to have been no good reason to have prevented 
the pursuer following the course provided by the 12th section 
of the Diligence Act» 1st and 2d Vict, cap. 114. But it does 
not follow that that course, thouffh competent was imperative. 
I ndeed^ by the 8th section of Ihat A^ the former law and 
practice on tibe matter of diligence wn« open to him, if he 
should see fit to proceed in that way in place of the manner 
provided in the statute, under this condition, that the former 
fees are not exigible. The Sheriff-Substitute can discover no 
good reason to prevent the use of another siunmons, provided 
the defender is secured against the possibility of dUigenoe being 
used on the two decrees, and against payment of the expenses 
of the second action. With that view the above Interlocutor 
has been pronounced, and it is proposed not only to embody 
in the decree to be pronounced in this case, a finding to the 
e£foct that it only shall be operative as a ground of &igence, 
but also to find the pursuer not entitled to expenses. Had tiie 
defender relied <m his 5th plea exclusively, and not introduced 
into his defsnoes statemeuts not founded on fact, he might 
possiUy have been found entitied to expenses, but from the 
nature of said plea, and the character of the defence, the 
Sheriff-Substitute intends to find neither party entitied to 
expenses. 

llie case of Munro, referred to by the pursuer at the debate, 
does not bear on the present case. But the case of Kdtie, 
15th Jkeember, 1827, seems to recognise the competency of 
the present action. In that case it was held to be no objection 
to a creditor jwoceeding with summary diligence on a liquid 
ground of debt» that he had concluded for payment of the same 
debt in an ordinary action still in dependence. The case of 
NieoUon, 9th December, 1837, although it does not bear so 
pointedly on the present case, may be referred to. In that 
case, after an action had been brought for payment of a debt 
by an assignee, a new action was raised against tiie same de- 
fender on the same media by a new assignee, (the original as- 
signee being dead), and the second assignation being granted 
with consent of an additional party, the plea of lis alibi was 
repelled, reserving to the defenders to get absolvitor in the 
original action. The case of Jknwan, let February, 1845, is 
not antagonistic to the case of Keltic, but proceeds on the 
peculiari^ of the plea of prescription. In that case a note of 
suspension and liberation was passed on the ground of lie alibi, 
where the holder of a bill had raised within the years of pre- 
scription an action in the Sheriff Court against the acceptor 
for payment, and after that process had feiiUen adeep, had be- 
yond the years of prescription extracted the protest, and 
charged and imprisoned the acceptor thereon. 

The pursuer by a minute consented not to operate upon the 
former decree. On 1st December last, the Sheriff-Substitute 
decerned agunst the defender, in terms of the conclusions of 
the summons, under the condition that the former decree 
should not be used, nor any diligence on it, and found no ex- 
penses due to either party. On appeal, the Sheriff (J. M. 
Bell) adhered, stating that he concurred substantially in the 
views €i the Sheriff-Substitute, who thereafter refused a mo- 
tion by the pursuer to find the defender liable in the expenses 
subsequent to the date of the appeal. 

Ad, Faloonbb. AU. Cobistian. 



4th Fbbbuabt, 1859. 

SHERIFF COUBT, GLASGOW. 

(Mb Shebiff Smith.) 



Chbistophxb Shobbook and Mandatory v. John Black & 

COMPANT. 

Principal and Agent — Sale. — HeUd^ that the tdUr of f/owU is 
entitled, on the bankruptcy of an agent who has purchased 
from him, without disclosing his principal, to charge the 
principal, provided the term of paym^ent be not elapsed nor 
the state of aeeovnis between the agent and principal altered, 
and that the principal, by prematurely settling with the agent, 
cannot deprive the seller of his right, 

Thb pursuer, Christopher Shorrock, who is a commission agent 
in Manchester, sued the defenders, John Black k Co., calico 
printers in Glasgow, for payment of the sum of £73 15s, being 
the price of 100 pieces of 36-inch calicoes. The defenders 
stated in their minute of defence that they never bought any 
goods from the pursuer, and never had any dealings with him. 
Thereafter the record was closed, and proof having been led, 
the Sheriff-Substitute pronounced the following Interlocutor : 

Having resumed consideration of this process, with the 
OTOof and productions, and baiting heard parties' procurators, 
Finds, that in the month of Sapl^ber, 1857, the defenders 
employed Messrs John Black V8c Son, commission agents in 
Manchester, to purchase for them in Manchester 10,000 pieces 
36-inch calico cloth, at the price of 14s 9d : Finds tha^ in 
consequence of said employment, John Black & Son went into 
the Manchester market, and purchased from the pursuers 
2000 pieces at said price, to be delivered from time to time, 
and to be [mid for in cash one month after delivery, and on 
13th October, 1857, 100 pieces were delivered by the pur- 
suers to John Black & Son, who immediately sent them to the 
defenders, who do not deny having received them: Finds that, 
when the pursuers sold said goods to John Black & Son, they 
knew that they were purchased by John Black & Son as 
agents for a third party, but John Black & Son did not inform 
them, nor did they then know that they were for the defenders, 
and the invoice of said goods was made out by the pursuers in 
name of John Black & Hon, and the purchase entered in their 
books as made by said firm : Finds, that after said 100 pieces 
-were delivered by the pursuers, but before the time of pay- 
ment had arrived, John Black k Son became bankrupt, and 
the pursuer then applied to them, and learned that the goods 
were purchased for the defenders, to whom they immediately 
applied for their price : Finds, that prior to the time the de- 
fenders employed John Black & Son to purchase said goods 
in Manchester, they had accepted a bill for the accommodation 
of John Black & Son, who at the time of their bankruptcy 
were considerably in debt to the defenders, but no alteration 
had taken place in the state of the accounts between these two 
parties from the time of the sale of said goods till pursuers 
applied to defenders for their price : Finds, in law, that where 
a party sells goods to a broker, knowing that he, the broker, 
is an agent, but in ignorance of the principal for whom he 
acts, the vendor is entitled, as soon as he discovers the prin- 
cipal to elect, and to charge him in place of the agent, provided 
the tenn of payment has not elapsed, nor the state of accounts 
between the principal and agent been altered; and that 
the principal, by prematurely settling with his agent, cannot 
deprive the seller of this right of election : Finds, th^efore, 
that the pursuers are entitled to recover the price of the said 
100 pieces of calico cloth from the defenders, and decerns 
against the defenders in teims of the condusions of the sum- 
mons : Finds the pursuers entitied to expenses ; allows an ac- 
count to be given in, and remits to the auditor to tax and re-  
port, and decerns. 

Note. — There is no doubt from the proof of the facts of this 
case. The pursuers sold the goods referred to in the summons 
to John Black & Sou of Manchester, in ignorance that they 
were for the defenders, and without inquiring for whom they 
were purchased; they invoiced them to John Black and Son, 
and debited them in their books with their price ; there is also 
no doubt that John Black & Son purchased them for defenders, 
to whom they sent them as soon as received from the pur- 
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mun, and that John Black & Son fSuIed before the tenn of 
payment had arrived. Had they remained solvent, the pur- 
BueiB would have looked ■olely to them for payment. The 
only question, therefore, in this process, is one of law ; are the 
ponuen entitled, on John Black & Son's fulure, to go to the 
defenders for payment? The Sheriff-Substitute thinks they 
are. In Smiih^s Mercantile Lav, page 182, it is laid down on 
the authority of the cases of Paterson v. Gandaskin, 15 East, 
62, and Thomson v. Davenport, Smithes Leading Cases, 212, 
** That where a broker purchases in his own name, without 
disclmring that he has any principal, the broker is, of course, the 
person to whom the trader ffives credit ; yet, if the seller after- 
wards discover the principu, he may elect to abandon the re- 
sponsibility of the broker, sod charge him, uid so he may, if 
tne broker, in making tiie purdiase, stated himself to be an 
agent, but omitted to state the name of his principal, which 
18 afterwards discovered, unless in either of these cases the 
seller have suffered the time for payment to elapse, and tiie 
principal to alter the state of his account with the broker in 
such a manner that he would be a loser if called on to pay the 
seller; but if the time for payment have not elapsed, the prin- 
dpal cannot, by prematurely settling with the agent, deprive 
the seller of his election." The same principles of law are 
stated in BdVe OommentarieSj new edition,, pages 201 and 202. 
It is true that the defenders in this case state that they did 
settle with their agents, John Black & Son ; that prior to the 
purchase, they granted him their acceptance, and that they 
were greatly in defender's debt at the time of their bank- 
ruptcy ; but it is not pretended that the state of their accounts 
was altered in any way between the purchase from the pur- 
aners and the time the pursuers called upon them for payment, 
and, in accordance with the above authority, the pursuer's 
right of election cannot be taken away by any such premature 
settlement. 

Against this judgment the defenders appealed, when the 
Sheriff pnmounoed the following Interlocutor, adhoing: — 

Having heard parties' procurators, under the defenders' 
appeal upon the Interlocutors appealed against, proof ad- 
duced, and whole process, adheres to the Interlocutor for the 
reasons stated by the Sheriff-Substitute, as also those in the 
following note, and dismisses the appeal. 

Note. — It was admitted by the defenders at the debate 
before the Sheriff, that the law, as laid down in the Sheriff- 
Substitute's Interlocutor, is well founded, viz., that a vendor, 
who sells goods to an agent in his own name, but discovers 
i^terwards that ihaX agent was buying them, not on his own 
account, but for a principal, whose name is afterwards dis- 
closed, is entitled, on the agent's bankruptcy, to recur on the 
discovered and acknowledged principal and real purchaser for 
their price. But it is said there was here money furnished 
to the agent by Black & Ck>. of Glasgow, the principals and 
real purchasers, and that the whole dealing of the pursuer was 
with Black & Son, the agents, who were accordingly debited 
with the price of the goods. There does not appear, however, 
to be either reason or authority for holding that this creates a 
specialty which releases the principals of their responsibility to 
the sellers, especially where, as in this case, the principals 
have in fact got the goods. An usage of trade is also now 
alleged at the eleventh hour by the defenders, though none 
such is averred on record. It does not, however, seem com- 
petent to plead any such local usage, in opposition to a 
fixed and well-known rule of law, least of all where it is not 
alleged before the record is closed. The application to the 
principal here for payment of the price, on the bankruptcy of 
the agent, was made within the period of credit of the goods, 
the price of which is sued for. And it is proved that the 
yanuen knew that Black & Sons, in making the purchase, 
were buying at agents, and always did so, though the names of 
the principals were not disclosed till after the bankruptcy of 
the agents. No private arrangement between the principal 
and agent as to the mode of settling their accounts inter se, 
can be effectual to deprive the vendor of his remedy and right 
to fall back upon the principal, when disclosed, if tiie demand 
on the principal is made tempettive. 



Act, J. Naishith. 



Alt. A. MaoGsoboe. 
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(Mb Shkbiff Robxbtson.) 



Thb Nobthbbx AmioaiaunAL Coxpavt v. Johv ICBaik. 

Sheriff Court Act— Revival of Action.— JTe^c^, that the 16th 
Bection of the Statute doet not apply to an unoppoted proeeta 
of poinding. 

Ay execution of poinding was reported to the Sheriff Clerk, 
on 11th May, 1858, and on 10th November following, the 
poinders moved that the case should be revived. No appear- 
ance was made by the debtor. The Sheriff-Substitute revised 
the motion, without prejudice to the poinders taking all com- 
petent steps under their diligence of poinding, and added the 
following : — 

NOTB.— ^The Sheriff-Substitute considers that the 15th sec- 
tion of the statute of 1853 does not apply to unopposed poind- 
ings which have been simply reported, without any warrant 
to roup having been granted. Poindings in that state cannot 
properly be considered as ** causes,** in the sense of said section. 
They are, more properly speaking, mere diligences or ezecu- 
toriaJs for carrying Into ^ect a final decree in a cause alreadv 
out of Court. It may be that in the case of competing poind- 
ings, or of competing claims in a poinding, where a recrad 
may be requisite, reviving is necessary, and the Sheriff-Sub- 
stitute reserves his opnion on such questions imtil they arise 
for decision. 



Aa, CoBiSTiAir. 



Alt, Absent. 



15th Febbuabt, 1859. 

SHERIFF COURT, GLASGOW. 

(Mb Shsbtff Bell.) 



John Wtpeb «. John and William Habvst k Co., and 
Alexandeb Wtlib (Risk's Trustee.) 

Retention — ^Arrestment — ^Poinding — ^Mercantile Amendment 
Act — Clause — Construction. — Where, wider the providom 
of Sec. 8 of the Mercantile Amendment Act, a teUer of goode 
aitaehee them, vhile in hit own pottettion, by arrettment or 
poinding, prior to the date of intimation of a re-tale of the 
goodt to a ty^tequaU purduuer, — Held that anarrettment or 
poinding to uted it entitled only to the tame limited operation 
and effedt, in a competition, ae any arrettment or poinding need 
by any other creditor of the original vendee; and therefore 
doet not interfere with the rigid of the tub-vendee to demand 
delivery under the provitiont of Sec. 2 of taid Act. 

Risk bought from the defenders, Harvey k Co., in Much, 
1857, and subsequently paid, among others, six puncheons of 
whisky, which, remaining with them, w«re entered in their 
books as held for him. On the 26th March, 1857, Risk 
re-sold them to the pursuer Wyjier, and was paid the 
price by him on 15th April following. The pursuer got 
ddivery of one of the puncheons, but the rest still remained 
in Harvey k Co.'s possession. Risk absconded, considerably 
indebted to Hurvey & Co. on other grounds^ and his 
estates were sequestrated on 6th July, 1858. Immediately 
after the sequestration, Harvey k Co. raised an action against 
Risk for £1113 lis 6d of moneys collected on their account 
Mid not paid over, and used an arrestment in their own 
hands. Under this arrestment, Harvey k Co. claimed the 
right to retain the five puncheons; and the pursuer, who 
disputes that claim, raised the present action, condoding for 
delivery of the whisky as his absolute property, in virtue of 
the sale before-mentioned — which sale he averred in his 
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petiUon had been intmiAted to Hanrey k Co.^ prior to the 
date of Risk's sequestratioiL 

The Shaiff-Substitutey after proof had been led, haying 
heard parties* procurators, pronounced the following judg- 
ment : — 

Finds, that the bankrupt^ John Risk, bought from the de- 
fenders, John and Williun Harvey k Ck>., in March, 1857, 
and subsequently paid certain puncheons of whisky, including 
the six puncheons referred to in the petition, as instructed by 
the productions, Hob. 10, 11, and 12: Finds that Bisk did 
not get delivery of said six puncheons, but they were entered 
in t^ books of said defenders as held by them for him : Finds, 
that on the 21st March, 1857| Bisk re-sold the said six pun- 
cheons to the pursuer, and was paid the price by him on 15th 
April thereafter, conform to discharged account, No. 4: Finds, 
that the whisky still remained in the possesaon of the said 
defenders, but the pursuer got delivery from them of one of 
the six puncheons m May, 1858: Finds, that the estates of 
the said John Bisk were sequestrated on the 6th July, 1858, 
and the pursuer has failed to prove the averment remitted to 
probation by the Interlocutor of 15th October last, that prior 
to the date of the sequestration he ^the pursuer) had intimated 
to the said defenders the sale to Imn by Bisk of the said six 
puncheons, or at least of the five puncheons now in question : 
Finds, that on the 9th July, 1858, being the day after Bisk's 
sequestration, the said defenders having raised an action 
against Bisk for a balance of £1113 lis 6d of monies collected 
on their account, and not paid over, arrested on the dependence 
of said action in their own hands, conform to execution of ar- 
restment No. 7/2 — "All goods, gear, debts, sums of money, or 
any other eflfects whatever lying in their hands, custody, and 
keeping, pertaining, or in any manner of way belonging to 
the said John Bii^" and on the 9th October, 1858, the said 
defenders made the following entry in their warehouse book, 
couform to excerpt No. 9, opposite the entry therein of the 
said five puncheons : " These live puncheons arrested in our 
hands, and to be retained by us as a small ifidemnification for 
the loss we have sustained by John Bisk's absconding with 
funds amoimting to £1204 4s 9d, belonging to us. We there- 
fore transfer them to our own stock:" l^ds, that the de- 
fender Wylie, as trustee in Bisk's sequestration, makes no 
claim to the whisky, and the question raised in tlds action is 
whether, in the above circumstances, the pursuer, as sub- 
vendee of said five puncheons, is entitled to delivery of the 
same from the defenders, or whether they are entitled to re- 
tain the same as against the said balance due to them by 
Bisk, as constituted by the Extract Begistered Decree No. 
7/3: Finds, that the answer to this question mainly depends 
upon the interpretation to be put on the first, second, and third 
sections of the Mercantile Law Amendment Act (Scotland) : 
Finds, that prior to the passing of said Act, it was settied by a 
series of decisions, and particularly by the cases of Mdrose, 
March 7, 1851, and M'NauQhton, July 15, 1852, that where 
there had been no delivery of goods sold and paid for, and 
where the purchaser had subsequeutiy re-sold and been paid, 
the original seller was nevertheless entitied, on the bankruptcy 
of the purchaser from him, to retain the goods as against a 
balance arising on subsequent transactions between him and 
said purchaser ; and this in preference to the claim of the sub- 
vendee : Finds, that where there has been no sub-sale, there 
does not appear to be any provision in the said Mercantile 
Amendment Act which interferes with this right of retention 
in the seller ; but Finds, that by section 2 of the Mercantile 
Law Amendment Act, it is expressly enacted that, where there 
has been a second sale, tiie original seUer, if the price has been 
paid to him, and the conditions of the contract implemented, is 
not entitied to a right of retention as against the second pur- 
chaser: Finds that, although under the provisions of section 3 
of said Act, any seller of goods may attach them while in his 
own hands or possession by arrestment or poinding at any time 
prior to the date when the sale of such goods to a subsequent 
purchaser shall have been intimated to such seller, an arrest- 
ment or poinding so used is entitied only to the same limited 
operation and dEect in a competition as any arrestment or 
poinding by a third party ; that is, by any other creditor of 
the original purchaser, and therefore does not in any way in- 
terfere with the absolute right given to the sub-vendee by sec. 
2 to demand delivery, and this a fortiori when the seller has 
not used arrestment till after the sequestration of the pur- 
chaser from him : Thei'efore, and under reference to the 



annexed note, finds that the defenden, J. & W. Harvey k Co., 
have no longer any right, at common law, to retain the five 
puncheons, for which they have been paid, against the pursuer, 
the second purchaser, who has also paid for them, and that 
the arrestment used by them on the 9th July, 1858, though 
used before the re-sale was intimated to them, was not 
effective to cut down the pursuer's right to obtain ddivery of 
said puncheons : BepeUi the defences, and decerns aeainst the 
said John and William Hurvey & Co., in terms of the prayer 
of the petition : Unds them aLro liable in expenses, of wluch 
allows an account to be given in, and remits tiie same to the 
auditor to tax and report ; and, as r^urds the defender, Wylie, 
in respect tiiere are no substantive conclusions against him, 
he being only called for his interest, and no expenses asked 
against him, except in the event of his offering opposition, 
which he has not done, dismisses the petition. 

Non. — ^The first section of the Mercantile Law Amendment 
Act provides that goods sold but not delivered shall no longer 
be attachable by creditors of the seller, "to the effect of 
preventing the purchaser, or others in his right, frt>m enforcing 
delivery of the same." It does not necenarily follow from 
this enactment that the seller's right of retention for a general 
balance against a purchaser who becomes bankrupt, is cut off. 
On the contrary, if there be no re-sale by the pnrdiaser, such 
right seems to continue. But by the second section of the 
Act, if there be a second purchaser or sub-vendee, this right 
of retention in the original seller is expressly taken away. 
Hie words are explidt — "Where a purchaser of goods who 
has not obtained delivery thereof shall, after the passing of 
this Act» sell the same, the purchaser from him, or any other 
subsequent purchaser, shall be entitled to demand tiiat delivery 
of the said goods shall be made to him, and not to the originid 
purchaser ; and the seller, on intimation being made to him of 
such subsequent sale, shall be bound to make such delivery 
on payment of the price of such goods, or performance of the 
obligation of the contract of sale, and shall not be entitled, in 
any question vith a subseqitent pwrchaseTf or others in his right, 
to retain the said goods for any separate debt or obligation 
alleged to be due to such sisUer by the original purchaser; pro- 
vided always that nothing in this Act contained shall prejudice 
or affect the right of retention of the seller for payment of the 
purchase price of tiie goods sold, or such portion thereof as 
may remain unpaid, or for performance of the obligations 
or conditions of the contract of sale, or any right^ of re- 
tention competent to tixe sellar, except as b^ween him and 
such subsequent purchaser, or any such right of retention 
arising from express contract witii the original purchaser." 
It is thus clear that when a re-sale has taken place, and 
when the original seller has been paid the price charged 
by him, and had the other conditions of sale implemented, 
the right of a bona fide sub-vendee to demand delivery 
cannot be affected by any other transactions between the 
seller and first purchaser. The reservation of the seller's 
right of retention, "except as between him and such sub- 
sequent purchaser," is favourable to tho view that the 
right continues as before, where there is no subsequent 
purchase ; but no words could make it plainer than those 
used in this section, that the seller cannot, in any question 
with a subsequent purchaser, retain the goods ror any 
separate debt or obligation due by the original purchaser. 
The only question remaining, therefore, is, whether the 
terms of the third section enable the original sell^ to 
place himself in a more favourable position as regards a 
sub-vendee, and to get out of his obligation to deliver 
to him. The words of the third section are—" Any seller 
of goods may attach the same while in his own hands or 
possession, by arrestment or poinding, at any time prior to 
the date when the sale of such goods to a subsequent 
purchaser shall have been intimated to such seller, and such 
arrestment or poinding shall have the same operation and 
effect in a competition or otherwise as an arrestment or poind- 
ing by a third party." Under this section, if an attachment 
be attempted by the seller after he has received intimation of 
a re-sale, such attachment is simply inept. If it be made 
before intimation, it is good to this limited extent, that the 
same effect will be allowed to it in a competition as an arrest- 
ment or poinding by a third party. Now, it seems dear that 
it would be a good answer to an arrestment or poinding b^ a 
third party, that is, by any othw creditor of the original 
purchaser, that before it was used there had been a bona fide 
sale of the goods to a second purchaser, who had acquired. 
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under flection 2 of the Act, the ftbeolate right to demand 
delivery, a right which the said section dedares shall not be 
defeated by the ezirtence of any separate debt of the original 
purchaser, and therefore cannot be defeated by diligence done 
with a view to make the goods so re-sold available for pay- 
ment of such debt If the second sale could be shown to have 
been collnsive or fictitious, the case would be diffuent; but 
if a real transaction, the whole purport of the Act is to 
secure its validity, and in this respect to assimilate the law of 
Scotland witii tiiat of England. It was unquestionably a 
hardship, as our law formeriy stood, that although the original 
seller had been paid his own price for the goods, and although 
the sub-vendee had paid the price at which they were charged 
to lum, yet when he came to demand delivery he could be 
met by a plea on the part of the vendee that he was entitied 
to retain them against a separate debt, it might be con- 
sequenUy contracted of the first vendee. Our doctrine, that 
there was no jv» in re until delivery had taken place, neces- 
sarily made this a good plea; but the provisions of tiie first 
and second sections of tne Mercantile Law Amendment Act 
have altered this, and make the plea no longer available. 
But, furtiier, it is not to be lost right of that there is this 
specnalty in tiie present case, that the arrestment founded on 
by J. & W. Harvey & Co. was not used tiU after the seques- 
tration of the purchaser firom them. No diligence used 
after sequestration can affect the rights of parties as they 
stood at the date of sequestration. The sequestration did not 
carry to Bisk's trustee the right to demand delivery of goods 
whidh Risk had previonslv sold to the pursuer and been paid 
for. If that right was auready out of the person of Bask, it 
could &ot be arrested by the Messrs Harv^ in their own 
fiftvour as against him. If it was not out of Bisk's person, then 
it must have passed to his trustee, and an arrestment against 
Bisk attached nothing after his sequestration. 

The defenders, Harvey k Co., having appealed — 
Sir Archibald Alison adhered to Sheriff Bell's Interlocutor 
in so fiir as the findings in point of &ct were concerned, and in 
so fiir as it repels the defences, and decerned against the de- 
fenders, Harvey & Co., as craved, with expenses. The follow- 
ing is his Lordship^s Note : — 

Hie late Mercantile Law Amendment Act has made so 
great and fundamental a change on the law of Scotland in re- 
gard to the transfer of moveables, that all questions regarding 
it are both difficult of dedsion and of great importance in point 
gI precedent. The difiiculty in the present case arises from 
the seeming contradiction of the third section of the Act with 
the first two sections. The well-known object of the Act was 
to asnmilate the law of Scotland with that of England in re- 
gard to to the transfer of moveable goods, and with that view 
to validate the rooalo of goods sold to a second purchaser, with- 
out their ever having hem delivered to the first buyer. The 
first section of the Act dedaros, that "goods sold but not de- 
livered AaU no longer be aUaebable by eredUorB of the Miller^ to 
the eflfoct of preventing the purchaser, or others in his right, 
from enforcing delivery of the tame;*' and by the second sec- 
ti<m it is decUtfed, " that the seller, on intimation being made 
to him of such Subsequent sale, dutll be bound to make tuch de- 
livery on payment of the price of »ueh goods, or performance of 
^ oUigationi or conditions of such sale, and shall not be en- 
titled, in any question with a subsequent purchaser, or others 
in his right, to retain the said goods for any separate debt or 
obligation alleged to be due to such seller by the original pur- 
chaser, provided always that nothing in this Act oontauied 
shall prejudice or affect the right of retention of the seller for 
payment of the purchase price of the goods sold, or such por^ 
tion thereof as may remain unpaid, or for performance of the 
obligations or conditions of the contract of sale, or any right 
of retention competent to the seller, except as between him and 
such sfubseqttent purchaser , or any such right of retention arising 
from express contract with the original purchaser." If the 
matter had rested here there could have been no doubt what- 
ever of the present question. The second purchaser's right is 
by the Act declared absolute, though the original purchaser 
had got no delivery, and indefeasible against any right of re- 
tention by the first purchaser or the diligence of his creditors. 
But then the difficulty of the case arises here: The third sec- 
tion of the Act declares that, "Any seller of goods may attadi 
the same while in his own hands or possession by arrestment 
or poinding, at any time prior to tite date when the sale of tuch 



goods to a tubteg[uentpnrt^aaershaU hove been intimated to tuch 
tdUr, and such arrestment or poinding shall have the same 
operation and effect in a eompetuion or otherwise, as an arrest- 
ment or poinding by a third party.** Passing by the anomaly 
here first introduced, of an arrestment or poinding of goods by 
a party in his own hands, which is a novdty in the law of 
Scotland, it certainly does look very much as if the Legislature 
intended to make the intimation of the re-sale to tiie original 
seller the point of demarcation between the period when the 
arrestment or poinding of the goods in the seller's own bands 
shall be deemed effectual, and when it shall not It is ex- 
presdy said that such arrestment or poinding shall, in a com- 
petition, have the same effect as an arrestment or poinding by 
a third party. This deariy shows that the Act contemplated 
a competition such as here arises. But supposing sudi a com- 
petition to have arisen, how is any preference awarded to such 
arrester or poinder founded on debts due by the cmginal pur- 
diaser to be reconciled with tiie absolute right whidi, under the 
first and second sections of the Act, the second purchaser is 
dedared to have acquired to the goods irrespective of delivery, 
or any intimation whatever. The Sheriff does not see how tMa 
difficulty is to be surmounted ; and if he was driven to dedde 
the matter just now, he fairly confesses he does not know how 
he would do so. His view oi the case, however, is that there 
is a specialty here which is suffident to decide tiie case in the 
pursuer's &vour; and that is, that the arrestment founded on 
by Messrs J. k W. Harvey & Co., the defenders, was not used 
tUl after the date of the sequestration of the estates of Butk, 
the original purchaser of the whisky from them. But no 
diligence used after sequestration can affect the rights of 
puties as they stood at its date. The right to demand deli- 
very had already been taken out of Bisk's person, and trans- 
ferred to the pursuOT before the arrestment, and therefore the 
goods could not be arrested by the defenders, in tiieir own 
hands, effectually, as against him. This consideration appears 
to the Sheriff suffident to sustain the Interlocutor under re- 
view in the pursuer's £Avour, without dedding the other and 
more difficult question, which, he fairiy confesses, appears to 
present a difficulty almost inextricable, as the different sections 
of the Act appear to be contradictory of eadi other. 

Act, T. G. WsxGHT. Alt. Allabdice. 



17th Febbuabt, 1859. 
SHEBIFF SMALL DEBT COUBT, AYB. 
(Mb Shkbiff Bobison.) 

Watson v. Ouvbb. 

Tominke Act — Exemption from ToU Dues — Hdd, that the 
exemption of the Z*Ith sect, of the general Turnpike Act ap- 
lied to traffic between detached portions of land leated from 
the tame landlord^ although under different writingt, 

Thb pursuer, who is tacksman ot the Ejlwinning Bridge ToU 
Bar, and Check Bar thereto attached, sued the defender, 
Oliver, for toll-dues in respect of traffic passing through these 
bars between the defender's lands of Woodside and two fidds 
detached therefrom, called Glebe Park and Corsehill Park. 
The £Ekct8, as stated at the hearing of the case, were as fol- 
lows : — ^The Earl of Eglinton let the lands of Woodside to the 
defender on a nineteen years' lease, Corsehill Park being in- 
duded therein. Glebe Park was not then out of lease; but, 
when this happened, it was let to the defender for a period 
corresponding to the uneiqpired term of his lease of the other 
lands. The toU-bar and check-bar are so situated that the 
traffic between the farm-steading of Woodside and the two 
parks above-named passes through them. The defence stated 
was, (1.) That the Corsehill Park bdng induded in the lease 
of Wooddde, and the Glebe Parie being hdd from the same 
landlord, in virtue of a missive which referred to the obliga- 
tions of that lease, under which the whole lands were wrought, 
while the term of ish from the whde lands was the same, they 
m'Oct be held to be all included in one lease. (2.) That all 
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lands induded in tlie same lease, however fur they may be 
separated, must be held to be the same farm, and that the 
exemption contained in the 4th danse of the 87th section of 
the Act thus applied to the traffic in question. 

In answer, it was contended (1) that the Corseliill Park, al- 
though included in the lease, was not a portion of the farm 
of Woodside^ being detached thcrefirom by intervening lands, 
and distant therefrom upwards of a mile. (2) That the 61el>e 
Park, being held under separate missive, and being in 
like manner detached and distant from Woodside upwards of 
half a mile, formed no portion of that farm ; and (3) that 
neither of the possessions being part of the farm of Woodside, 
the exemption founded on, which referred to traffic frotn one 
part of a harm to another port thereof, did not apply. 

The Sheriff-Substitute decided that the lands were virtually 
held under the same lease; and, in accordance with a decision 
lately pronounced by him, after consultation with Sheriff 
Christison, must be ooniddered as one fann. In these drcum- 
stances, the exemption founded on clearly api^ed. He there- 
fore assoikiod the defender. 

Act. Wm. Maoboaib. AU. J. Dickik. 



ISm Fedbuart, 1S59. 

SHERIFF COURT, GLASGOW. 

(Mb Shkbiff Bell.) 



Allah Cuthbbbtson, Treasurer of the Glasgow Biding 
School Tontine Society, v: John Gobdok. 

Tontine — ^Partnership — Society — Shareholder — Coll — Liabi- 
lity. — A Tontine Socidy having sold itt property to meet 
debta, and tJiereafter made furtJier eaUt upon the share- 
holders — Ifdd tJiai a sharcJiolder, vJiose nominee Jiad sur- 
rieed the sale of the Socicty*s assets, Imt died before the call 
was made, is lialde for a proportion of the loss ificuirred 
effdring to such nominec*s interest in the concern. 

Tub Glasgow Riding School Tontine Society was instituted in 
1838. llie capital subscribed amounted to £2,325, being 
ninety-three Hhorcs of £25 each. The Society, before the be- 
ginning of tho year 1847, had not only lost the whole of this 
capital, but hod also incurred a large amount of debt. In 
May, 1850, tho iwoix^rty bcl()iiging to the Society, including 
the building occupied as tho Riding School, w:w Hold, and 
tho price (laid over to the creditors of tho i^iocicty ; but there 
boiug still a deficiency, the conimitt^^e of management issued a 
call-letter in January, 1852, for tiie Kum of £8 i>cr share, and 
in August, 1857, isnucd another coll-Ictter for the sum of £!) 
]X}r share. 

llie defender was a mem1)cr of tliis Society, and held four 
sliares upon tlic lives of three nominees. One of his nominees 
died in 1844, and another in 1818, and there was only one of 
them in life, (being the one uix>n whose life two shares were 
held,) when the call of £8 yor share was mode in 1852. The 
defender agreed to pay the call of £8 on these two shares, but 
as his nominees for the other shares were dead, he refused to 
pay the calls on them. 

^Vhcn the second coll of £9 jicr share was mode in August, 
1857, the defender refused to |>ay the some, on the ground 
that his nominees were all dead previous to the same being 
mode, his last surviving nominee having died in August, 1855. 
This action was accordingly brought by the Treasurer to the 
Society, concluding for the sum of £51, being the defender's 
proportion of loss on three shares ; but was, in the condescen- 
dence, restricted to £29 iSs lOd as the proportion of loss on 
two shares. The shares wore held on the life of the nominee, 
who died in August, 1855; and the pursuer maintained that 



the interest of the defender in the Society did not cease till 
the term of Martinmas, by which time the whole losses had 
bem incurred. The defender pled that the whole loss must 
be borne by those who had still an interest in the Society, 
when its amount was declared. 

The Record having been closed <m condescendence and 
answers, the Sheriff-Substitute pronounced the following In- 
terlocutor; — 

Having again heard parties' procurators, and reviewed the 
whole process : Finds that by the constitution and regulations 
el tiie Glasgow Riding School Tontine Society, of which regu- 
lations No. 18 is a printed copy, every subsmber for one or 
more shares was entiUed to name a person not under the age 
of 70 years, upon whose life the interest of the subscriber for 
such share or shares was to depend ; and by the third regula- 
tion, it is proved that, " During the life of each person so 
named, the subscriber, by whom the life has been nominated, 
shall be entitied to a portion of the free yearly income of the 
Society's property, Corresponding to the share or shares held 
upon such person's life : declaring always that upon the death 
of any of the nominees, the interest of the subscriber depend- 
ing upon such life shall be considered at an end from and after 
the 11th day of November preceding the death of such nomi- 
nee:" Finds that the Society was instituted in 1838, but the 
undertaking turned out unprofitable, and the individual share- 
holders have, in consequence, been subjected to personal loss : 
Finds that in April, 1850, it was resolved that the heritable 
property, belonging the Society, should be brought to a sale, 
in conformity with the powers given by the constitution, and 
the said property was accordingly sold on the 1st May, 1850, 
at the price of £1,300 : ]blnds that the sum thus realued was 
not sufficient to pay the debt due by the Society, there being, 
on the contrary, a balance due to the Western Bank, afto: 
crediting said sum, as at 28tiiMay, 1851, of £461 19s lOd, as 
is instructed by the bank i)ass-book. No. G/2 : Finds that in- 
terest having run on this sum, the debt was increased at 28th 
May, 1858, to £023 13s lOd, to which falls to be added the 
further sum of £50, as the expenses of winding up, law 
charges, etc., makmg the Society's total debt £673 13s lOd: 
Finds that the defender was a shEureholder in said Society to 
the extent of four shares ; but lus nominees for two of these 
shares died respectively in July, 1844, and August, 1848, 
whilst the nondnee for tibe other two shares did not die till the 
12th August, 1855, so that the defender's interest to the ex- 
tent of said two shares, was not at an end till 1 1th November, 
1854 : Finds that, although the Society was in debt in July, 
1844, and August, 1848, when the defender's other nominees 
died, the pursuer has, in article 23 of his condescendence, re- 
stricted the chiim against the defender to the sum of £29 18s 
lOd, instead of the sum of £51 concluded for in the summons, 
the said restricted sum being the proportion of the said debt 
of £673 138 lid, effciring to the two shares held by the de- 
fender till August, 1855 : Finds that it is maintained by the 
defender that, as ho offered by his agent's letter of Gth Octo- 
ber, 1852, No. 6/il, to a pay a call which hod then been made 
of £8 upon the said two shares, and tiiat his nominee fcr them 
died before any further call was intimated, he is not liable in 
payment of more than the sum of £16; but Finds that the 
shareholders having unanimously resolved to sell, and having 
actually sold the proix}rty of the Society in May, 1850, said 
Society waH then virtually brought to a conclusion, and only 
existed thereafter to the effect of winding up its affairs and 
paying its debts: Finds that the coll of .£8 per share, which 
was not stated as a final call, having turned out inadequate, 
the shareholders, to whom a liability admittedly attached in 
May, 1850, remain liable for such increased call as may bo 
necessary to litiuidato the whole existing debt, the more 
especially considering that said debt is substantially the same 
now as it was then, with the addition of a certain amount of 
interest, which has occurred in consequence of the delay that 
has taken place. Therefore repels the defences, and in respect 
it is not denied that tho restricted sum of £29 18s lOd is the 
sum that the defender is liable to contribute towards payment 
of the Society's debt, in respect of the said two shares held by 
him in May, 1850, and down till August, 1855, in the propor- 
tion that these two shares bear to tho whole shares held by 
solvent shareholders ; decerns against said defender for said 
restricted sum of £29 ISs lOd: Finds the defender also liablo 
in expenses, subject to some modification in respect of there- 
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■triotion made pendente lite on the mm originally concluded 
for; aUowB an acooont of said expenses to be given in, and 
remit! the lame to the auditor to tax and report. 

Non. — A remit to an aooountant was enggeeted by the agent 
for the defender, but such a course, with the expense it would 
involve, seemed extremely inexpedient^ considering that the sum 
really in dispute between the parties is no w only £ 1 3 1 Ss Od, and 
that the productions in process leave no doubt as to the pre- 
cise state of the Society's debt, and apparently as little that 
the contribution required from the defender as effeiring to the 
two shares last held by him is not under the restricted snm 
decerned for. In the view of the case which presents itself to 
tiie l^eriff-Substitute, the defender may connder himself 
favourably dealt with in being absolved from all daim in 
respect of his other two shares. 

The defender appealed against this Interlocutor, and the 
Sheriff on reviewing the case on reclaiming petition and 
answers, adhered to the decision of the Bheriff-Substitute, 
with the variation that the pursuer's expenses were modified 
to one-half of the taxed amount. The following is the Note 
appended to his Lordship's Interlocutor: — 

The Sheriff has perused with pleasure, and riven eveiy at- 
tention in his power to the able argument for the defender in 
the petition drawn by Idr Graham ; but he does not see any 
solid ground for differing from the Sheriff-Substitute's view of 
the case. A remit to an aooountant would in any view be 
highly inexpedient, as the material elements for the accounting 
are sufficientiy instructed by the admissions in process, and 
the question at issue between the parties is rather a point of 
law emeiving upon ascertained facts than one of fact requiring 
additional investigation. The matter at issue between the 
parties is correctly stated by the defender in page 10 of his 
reclaiming petition, where it ia said to be whether the defender, 
who isadmitted to have been a shareholder in the Riding 
School Tontine, is liable for a share of the loss effeiring to his 
interest in the concern, while he remained a^ partner by his 
nominees or the survivor of them continuing in life, or 
whether he is only liable for such losses as were actually de- 
clared during the lifetime of these nominees. The Sheriff 
cannot doubt that the former view, which is the one con- 
tended for by the pursuers, is the correct legal view of this 
point What constitutes the liability of a shareholder is, not 
the circumstance of calls having been made while he was a 
holder of the shares, but the fact of debts having been con- 
tracted during that period. The obligation to bear a propor- 
tional part of that debt, inhaerit op^ut ot the shareholder, 
and that equally whether the call was made before or after he 
had ceased to be a partner. From the date of his withdraw- 
ing from the concern, or Ids interest in it ceasing, he is liable 
for no farther losses, whether incurred only, or made the sub- 
ject of specific calls. But such liabilities as were incurred be- 
fore that date must be made good by him pro ro/a, whether 
they were demanded during his being a partner in the concern 
or not. 

Expenses are modified, because the sum decerned for is 
little more tilian half of what was orig^ally demanded, and very 
possibly, if that sum only had been at first asked, the litiga- 
tion might have been entirely avoided. 

Aa. T. G. WwaHT. AU. A. L. Gbauam. 



18th February, 1850. 

SHEBIFF COURT, PERTH. 

(Mb Shsbifv Barclay.) 

Skqusstbatioh of the Estates of A.B. 

Sequestration — Deed of Arrangement — Sist — Objections — 
Majority. — Where two crediton whote regpective dainu 
amounted to upaarde of £20 voted in favour of and two 
erediton whose respective daims amounted to upwards of 
£20, voted against a resolution to wind up an Estate hy a 
Deed of Arrangement.— Hdd, (1) That tite resolution had 
not been carried ly a majority in number as required by the 



Act; (2) 17UU in the cirewnstanoes "it was not reasonable*' 
to sist sequestration; and (3) That in order to entitle a 
creditor to objeetf a note of otjeetions must be lodged within 
four days from the meeting. 

At the meeting for the dection of a trustee on the sequestrated 
estates of A.B., only four creditors attended, whose oUums 
amounted to upwards of £20 eadi. On a resolution to wind 
up the estate by deed of arrangement, two of these voted for, 
and two against the proposal. 

An application having been made to the Sheriff to sist the 
sequestration, the creditors who voted against the resolution, 
but who had not lodged a note of objection, proposed to 
object to the votes in support of it, and maintained — 

(1) That in the present matter notes of objeeti<»ui were not 
required by the statute ; and 

(2) That the objectors were prevented from lodging their 
notes of objections, within five days from tiie meeting, by 
reason of the sequestration proceedings being kept up to the 
expiration of that term. 

The Sherifi^ in respect that no note of objections had been 
lodged as required by sec. YO of the Act, refused to hear the 
same. 

On the question whether the sequestration should be sLsted, 
it was objected that the resolution to wind up by deed of 
arrangement had not been carried by a legal majority, and 
further, that in the circumstances the same was not reasonable. 

The Sheriff, after hearing parties, found that there voted 
for the resolution to wind up imder a deed of arrangement, 
two creditors, who each daim for debts of twenty pounds and 
upwards, and there voted against said resolution, two creditors 
claiming for debts of twenty pounds and upwards each ; and 
that, therefore, the resolution was not carried by a majority in 
number entitled to vote, and to be counted in numbers ; and 
further, that the resolution was not of the nature of winding 
up an estate under deed of arrangement ; he therefore refused 
to sist the proceedings in the sequestration, and found that 
the meeting for the election of a Trustee had miscarried. 

The Sheriff-Substitute added the following Note to his 
Interlocutor: — 

Note. — ^Although the 60th section of the Sequestration Act 
provides for notes of objection only in cases of competition or 
objection, yet it is dear that objections to notes in any matter 
can be received in no other way. There may be a hardship 
in a party stating objections, who has not access to the seques- 
tration proceedings, which ought, by the same section, " to be 
forthwiih reported to the Sheriff," and the vouchers trans- 
mitted to the Sheriff Cleric ; nevertheless, there is no power 
in the Court to prorogate the term for lodging objections, aiid 
in practice no difficulty has been experienced in framing notes 
of objections, on the inspection of the vouchers weeax at the 
meeting. 

It is obvious, that ndther party had observed that, under 
the lOlst section of the statute, no creditor whose daim is less 
than twenty pounds con be reckoned in number. In this way 
the qualified creditors were equally divided, and the resolu- 
tion was not carried by a majority in number. 

It is quite apparent that a deed of arrangement does not 
apply to the matter resolved on. The bankrupt simply nudces 
an offer of composition, and which must be HeaXt with accord* 
ing to the relative section of the Act. He hod no right Ui 
qualify tliat offer by introdudng a condition for a deed of 
arrangement But in point of fikct, there is no arrangement 
as " to winding up the estate.** A deed of arrangement is a 
recent introduction into Scotland from the Engliah Bankrupt 
Law. It has reference to winding up large estates which 
may be embarrassed and yet not insolvent, and where full 
payment may be ultinuitely expected, but which desirable re- 
sult mig^t be defeated by pladug the estate into the hands of 
a judicial trustee, subject to all the fetters of the sequestration 
process. Such was the recent highly honourable case of the 
Messrs Dcnnistouns in Glasgow. It may be that a composi- 
tion may form part of a deed of arrangement, but in all such 
cases the winding up of the estate, under some other control 
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than a jodicial trustee^ id the object In the present caw the 
bankrupt has not been long in busineas; his whole assets, 
according to his statement^ are £66 1 Os, and his debts £618 1 7s 
7d. It IS not easy to perceive where is the estate to be wound 
up, or what bent^t the creditors can posnbly reap by such 
arrangement. 

If Uie present scheme were to be approved of, there wonld 
be no necessity for any offer of composition being carried 
through under &e statute. The provisions of the statute are 
anxiously particular, and cautious as to composition discharges. 
The offer, as here, may be made at the meeting for electing 
a trustee, bat then it can only be entertained by a majority of 
the creditors, and a second meeting must be convened siter 
the bankrupt has been publicly and judicially examined. Of 
this adjourned meeting not only must there be Gazette notice, 
but individual notices to idl the creditors claiming on the 
estate, or mentioned in the bankrupt's state of afikirs. After 
the offiar has reoMved the sanction of the second meeting, and 
security has been found, the whole proceedings must be judi- 
cially approved of after any creditor has an opportunity of being 
heard. Only after the bankrupt's oath or declaration, can he 
obtain his discharge upon the composition. During all this time 
the estate is under the management of the trustee and commis- 
sioners, subject to all the safeguards of the statute. Contrast 
this with the perfunctory mode in which the present composi- 
tion discharge is sought to be carried through, upon a vote by 
two creditors, one, and by far the greatest of whom, is the 
bankrupt's mother. The sequestration is sought to be sisted 
for two months, during which, whilst the bankrupt, it is sup- 
posed, is to have the ^nefit of personal protection, the estate 
is to be allowed to manage itself, whilst the hands of the 
creditors are tied up from all measures for their own pro- 
tection. Such a procedure could never have been contem- 
plated by any legislative body, pretending to do equal justice 
between a bankrupt and his croditors. 

The agent for the objectors pled that, the resolution of the 
meeting was inoperative because it had not been resolved, 
under the 35th section of the statute, to apply to the Sheriff 
for a sist. There is some weight in this objection, but the 
case is decided upon more weighty grounds, it is clear under 
the 36th section that the Sheriff has full power to consider 
whether the application fur the sist is " recuondble.** He is 
not required to wait until the deed of arrangement is presented 
for approval under the 88th section, by which time tiie estate 
proposed to be wound up may be UTecoverably lost. 



18th F£BBUAbt, 1859. 

SHERIFF COURT, GLASGOW. 

(Ms Shebiff Stbathbbn.) 



Pktkb Bkattib v. William Alexakdeb ajxb Othebs. 

Interdict— Poinding— Inspector of Poor— Liability.— ^rfi, 
that altkott^hf under the Poor Law Act, the Impector of 
Poor it to ette and he eued for ParoehiaZ Ddrit^ a decree 
wjiaintt an Inspector, at tuch, cannot be enfoi*ced <tffaintt hit 
personal property. 

This was an application for interdict at the instance of 
Beattie, who is Inspector of Poor for the Parish of Barony, 
but who designs himself in the petition as "Peter Beattie, 
refliding at Rosebank Terrace, Glasgow." In his petition he 
states, that on 2d August last, Adam Dickson, Sheriff Officer, 
ou the instructions of the respondent, executed a poinding of 
several effects belonging to the petitioner, and situated in his 
private dweUing-house; that this poinding proceeded upon a 
decree from the Sheriff Court Books of Lanarkshire, bearing 
the petitioner "Peter Beattie, Inspector of Poor for the 
Parish of Barony," to have been found liable to the respon- 
dent, Alexander, in the sum of £6 IGs 8^d. That the decree 
referred to, was obtained in a Small Debt action of forthcoming 
at tho instanco of the respondent, against Robert Brown, 
Lispcctor of the Poor at Kirldutilloch, as common debtor, 



and the petitioner (Beattie) as Inspector of Poor of the 
Barony, arrestee: that at the date of the arrestments on 
which the decree proceeded, the petitioner, at an individual, 
had no funds or eflbcts in his hands belonging to Brown, and 
that the iwtitioner's personal property is not attachable for 
parochial debts. 

To this petition the respondents stated in defence, that the 
decree against the defender, although in the character of In- 
spector, entitied them to poind his personal property for pay- 
ment; that they had no other mode of enforcing the decree, 
and that if the petitioner paid the amount, the Parish was 
bound under the Act to reimburse him. And further, that 
this application for interdict was an attempt to review or recall 
a small debt decree, and was therefore incompetent. 

The facts as stated in the petition having been admitted, 
the Sheriff-Substitute heard parties, and thereafter pronounced 
the following judgment: — 

The Sheriff-Substitute having resumed consideration of this 
process, under the remit to him contained in the interlocutor 
of 14th December lost: Finds in terms of that interlocutor, 
that the defender admits that the decree of forthcoming at his in- 
stance against the pursuer, (the arrestee called in action) was 
obtained against the pursuer in his character of Inspector of 
the Poor of the Barony Parish of Glasgow, and not privato 
nomine: Finds, in point of law, that ^Uiouffh by force of 
statute, an inspector of poor is the officer m wnose name 
actions must be prosecuted, and defended for the parish which 
he represeuta, he is neither answerable in his own person 
nor in his pei-sonal goods for the result of the actions in which 
for the paxish he may be involved: Finds, that on this prin- 
ciple, tne poinding of the pursuer's effects under the said 
decree is inept, and further procedure against said effects 
ought to be interdicted : Therefore repels the defences, and 
grants interdict as craved : Finds the defender liable to the 
pursuer in expenses, etc. 

Note. — ^The decree under which the proceedings challenged 
have been taken, has not been produced, but being admitted 
to be a decree obtained in the Small Debt Court, its terms are 
assumed to be in the statutory form, and ex facie to contain per- 
sonal pains in case of non-payment against tiie present pursuer, 
the defender in that decree. But the form of the decree will 
not change the admitted nature of the debt, nor create per- 
sonal liability where the defender has been called as a public 
officer (and in the action so designed), simply in his represen- 
tative character. Indeed, the Poor Law Act expressly enacts, 
that when summoned, he shall be bound to appear, "and 
answer on behalf of the parochial board," (sec. 59.) An inspec- 
tor of the poor is the servant of the board — he is tiustee for the 
administration of the funds in relieving the poor who may be 
entrusted to him, but as inspector, he neither imposes nor 
levies the assessmoat, nor is he custodier of the funds of the 
board. Like trustees, and other representative officers, acting in 
the discharge of their duties, he incurs no personal liability 
whatever ; and it would be a dangerous, and perhaps ruinous 
consequence to such officers, if any different principle were 
suffered to prevail. An inspector of the poor is unquestion- 
ably answerable, both in person and goods, for many things 
occurring in the discharge of the duties of his office; for ex- 
ample, for neglect of duty he may be punished criminally, 
or for exeett of duty he may personally have to answer in 
damages, but only in such cases arising from culpa, and 
beyond the limits of his office. Expenses have been awarded, 
because the principle of exemption from personal liability, 
is one too certainly fixed, and sufficientiy known to have led 
the defender into an error in distinguishing, between the 
personal furniture of the pursuer, as inspector, and the funds 
or ^eds of the parochial board represented by him. 

On appeal, the Sheriff (Sir A. Alison) adhered, adding the 
following Note :— 

The point raised under the present action, though relating 
to a sum of trifling pectmiary amount, is of great importance 
as a matter of precedent. The question is not whetiier this 
Court, under the present application, can review the decree 
which was pronounced in the Small Debt Court against the 
pursuer as Lispector of the Poor ; but whether, holding that 
decree to bo good and unchallengoable, the defender is entitled 
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to poind the punoer^s private property to enforce payment of 
the contents of the decree, when that debt is admitted to be 
one not due by the porsuer jpriva/o nomine, but qua Inspector 
of the Poor. 

In dealing with this question it must be recollected that 
although by the 57th section of the Poor Law Act, it is de- 
clared that the Insjpector of the Poor is to institute and be the 
proper defender in all actions at the instance of or against the 
Parish of which he is Inspector, yet the Parochial Boazd is 
declared to have the entire direction and control over such 
actions. This being so, and it being admitted that the decree 
here passed agunst the present pursuer in his official character 
as Inspector, to permit his private effects to be poinded and 
seized for the debts of the ParochiiJ Board, would be the same 
anomaly as to allow the effects of B to be poinded for a debt of 
A. The decree must be made effectual by a poinding of the 
efifects of the Parochial Board if they hare anything to poind, 
or by an arrestment of their funds in bank or elsewhere, fol- 
lowed by a forthcoming. It is true, if they have no poindable 
effects, and no funds in bank, which is often the case, the 
debt may for a time be irrecoverable from the Board, but 
that is no more than the case in many other instances where 
public officers, such as Commissioners of Supply, or the like, are 
defenders in actions on account of funds under their control, 
and the only effect of the decree is to authorise arrestment or 
poinding of the public funds or effects under their management. 
The case of truttui who Ktepergtmally liable till the trust funds 
under their management are exhausted, even under decrees 
against them qiM trustees, is very different from that of a 
public officer, such as an Inspector of Poor of a Parish, for 
trustees are vested eub modo with the trust funds ; but the 
case is widely different with the Inspector of Poor, who is 
not even formally entrusted with the parochial funds, but is 
merely dechured by the statute to be the officer who is to sue 
and be sued, in all actions connected with the parish whidi he 
represents. 

Aa. BoBXBT M'LucKix. Alt, Wx. Speibs. 



24th Febbuabt, 1859. 
SHERIFF COURT, DUMFRIES. 
(Mb Shbbivf Tbotteb ) 



John Bell v. James Johnstohx. 

Master and Servant — Disobedience and liisubordination. — 
ffdd, that certain expressions made vk of hy a Servant, 
when complaining to his Master of the nature and insuf^ 
deney of his diet, did not amount to disobedience, so as to 
justify Uu Mcuter in summarily dismissing the Servant. 

In this action, the pursuer, a shepherd, sued his master the 
defender, for £30 in name of damages, for having dismissed 
him (the pursuer) from his situation on the 24th of August 
last, on insufficient grounds, he having been engaged for 
twelve months, from Whitsunday, 1858, to Whitsunday, 1859 ; 
or otherwise, for payment of £16 of wages, £10 of board wages, 
and £2 5s as the value of two sheep stipulated as part of the 
pursuer's wages. 

The allegations on the part of the pursuer were; — ^that on the 
day condescended upon, he and other servants were engaged 
in mowing the defenders hay crop, and had supplied to them 
each, as dinner, the third of a quartern loaf and a quart bottle 
of milk ; that being dissatisfied with such diet, the pursuer 
remonstrated with the defender, and asked to have butcher 
meat in its place ; that the defender refused to comply with this 
request, and dismissed the pursuer on the spot, declining to pay 
him his wages ; and that his health had been seriously impaired 
by the diet referred to, as certified by his medical attendant. 

In answer — ^the defender denied that he had dismissed the 
pursuer from lus service, but tiiat, on the contrary, he had 



desired him to return to his work; that, even snpponag he 
had adopted such a measure, he was fully justified by the 
pursuer's disobedience and insolence. The defender addnoed 
evidence to prove that the diet objected to by the pursuer 
was suffident both in quantity and quality, and was usual in 
the district at that season of the year. 

Proofs having been led, and parties' procurators heard, the 
Sh^ff-Substitute sustained the plea of justification, aftd 
assoilzied the defender with expenses. 

His Lordship's Interlocutor and Note are as followa : — 

Having heard parties' procurators on the proofr, and re- 
sumed consideration thereof, and whole process: Finds that 
on the 24th August last, a dispute arose betwixt pursuer and 
defender, as to the bread-and-milk diet allowed by defender to 
pursuer during hay harvest ; and this dispute was commenced 
by pursuer holding up a roU before his master, and asking him, 
"if he thought it fit for any man to work on :" Finds that 
this question, with the act which accompanied it, was, if not 
directly insubordinate, at all events quite inconsistent with 
that deference and respect which every servuit owes, and is 
on aU occasions bound to show to his master, and which the 
master is entitled to demand from the servant: Finds that 
defender remonstrated with the pursuer, and told him that the 
diet objected to was l^e same as other people got and gave; to 
which pursuer replied, that '^whatever otiber people were get- 
ting, he would not take such diet:" Finds Uiat the pursuer 
demanded from defender that butcher-meat should be added 
to the diet, and that defender expressly refused to make such 
additicm, and told the pursuer that he might go where he could 
get better diet, as he was tired of him, to which pursuer re- 
plied, that he was tired of him (defender) too, and that he 
would go, and take his dinner witii him : Finds that the diet 
in question is the diet of the district, and that it was the same 
diet which was provided to pursuer during the previous year, 
and to which he made no objection when he renewed his 
ffligagement for the current year : Finds that pursuer was not 
entiUed, especially in the way he did, to object to such diet, 
and that he was not justified in refusing to take the same : 
Finds tiiat defender was justified in dismissing pursuer frtnn 
his service, unless he complied with tiie rules of the house, and 
took, without objection, the diet provided for him, the same 
being, as in the present case, wholesome and suffident diet, 
and that pursuer did so refuse to comply with the rules of the 
house ; sustains the defences ; assoilzies the defender from the 
condusions of the action : Finds the pursuer liable in expenses ; 
appoints an account to be given in, etc. 

Notb. — ^The history of the present case comes out with 
suffident deamess in the eyidenoe. The pursuer, James John- 
stone, Janet littie, and Lilly Waugh, combined among them- 
sdves to refuse the bread-and-milk diet, and demand an 
addition of butcher-meat. This, at the very outset, was an 
act of insubordination on the part of these servants^ in whidi 
the pursuer took the lead, and acted as spokesmaxL In 
pursuance of thdr plan, when their master eame into the 
kitchen, pursue held up before him a loaf or roll of bread, 
and asked, "if that was fit for any man to work on," or "fit 
for a man who was mowing all day." The act and the words 
were both unjustifiable from a servant to his master, and the 
pursuer, in using them, was guilty, if not of insolence, at all 
events, of disrrapect to his master. The defender firmly 
declined to make any alteration of the diet, assuring his 
servants that it was tiie usual diet of the district to which 
pursuer replied, that " whatever other people were getting, he 
would not take such diet." The pursuer, in thus refusing to 
take the diet, when his master assured him he should have 
no other, was guilty of an act of disobedience, quite unjusti- 
fiable in a servant towards his master. 

It thus appears that the events of the 24th August last, 
which resulted in the pursuer leaving the defender's service, 
commenced in insubordination, were followed up with at least 
disrespect, and ended in disobedience. The defender on oath 
expressly denies that he turned pursuer away, while pursuer 
all^fes that he did, and most certainly if he did, he was justified 
in the drcumstances in doing so. Had the diet complained of 
been either unwholesome or insufficient, tiie pursuer would 
have been entitled respectfully to remonstrate with his master 
on the subject, and if, on such remonstrance, diet both whole- 
some and suffident were not furnished to him, he would 
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further hftv« been entitled to give np hii plaoe^ and mw hia 
tmuster for wam and board wages. But^ in the present case, 
the diet was both wh<de8ome and suffident ; it was the diet 
given by other fanners in the district, and above aU« it was 
the same diet which pursaer himself had received the previous 
^•ear, and of which he had made no complaint. Had he 
wished for a change of diet, pursuer should have stipulated for 
it, when he renewed his engagement at Whitsunday, 1858, 
and not have demanded it in the unbecoming way he did on 
the 24th of August. 

In the whole circumstances, the Sheriff-Substitote haano 
dilficiilty in sustaining the defence with expenses. 

The pursuer having reclaimed, the Sheriff-Depute (yapter), 
recalled the Interlocutor, and found that the drcumstanoes 
proved were insufficient to warrant the defender in dismissing 
the pursuer firom his situation without payment of lus wages ; 
«nd that there was no act or expression of disobedience to 
support the jdea of justification. 

His Lordship's Interlocutor and Note, both fully disclnsing 
the nature and details of the case, are as follows : — 

Having resumed consideration of Uuscaae, with the defender's 
answer to the pursuer s reclaiming petition ; proofe for both 
purties, and whole {process, recaUs uie interlocutor (3d Decem- 
ber, 1858), appealed against: Finds, in point of foot, that the 
pursuer was hired by the defender as his £ftrm-servant in the 
capacity of a shepherd, and also to assist at hay and harvest; 
which service he entered at Whitsunday, 1857, and was re- 
engaged by the defender in said service from Whitsunday last, 
1858, until Whitsunday next, 1859: Finds, that upon the 
24th of August last, 1858, the pursuer, along with some other of 
the defender's fisrm-servants, being at tiieir dinner in the 
defender's kitchen, which dinner consisted of bread and nulk, 
complained to the defender that the bread was not sufficient 
diet for the pursuer to work upon: Finds, that in making this 
complaint^ the pursuer lifted the bread, but that he did not, 
mther by word or deed, act violently or impertinentiy towards 
his master, the defender: Finds that the defender did not 
order the pursuer to his work, but on the contrary, that he 
took h(dd of pursuer by his arm, or his shoulder, or some part 
of his person, and t<dd him that he might go where he could 
get better diet, and ordered him to quit the place, as he, the 
defender, was tired of him, or words to that effect: Finds 
that tiie pursuer did not refuse to return to his work, and com- 
mitted no act of disobedience to lus master : Finds that the 
pursuer, on being told by the defender to quit the premises, 
demanded his wages before departing, which the defender 
refused to pay him: Finds, in point of law, that under these 
<urcumstances, the defendw did, without due cause, dismiss 
the pursuer from, his service between terms, and has not proved 
any justification; and that for such dismiasal, the pursuer is 
entitled to be indemnified by the payment to liim of his full 
wages and board wages ; that is to say, his fall wages up to 
the term to which he was hired, and board wages from the 
date of his said dismissal, up to the said term ; and with these 
findings, in fact and law, remits the case to the Sheriff-Sub- 
stitute to detenmne the amount of the said wages and board 
wages, and to proceed further in the cause as shall seem just. 

Non. — ^The question before the Sheriff is whether the 
pursuer was ditniitted, and dismissed justly, for disobedience 
or impertinence? The defender himself, in his own evidence, 
does not found any such defence, and so far from sajring that 
he had dismissed the pursuer, either for disobedience or im- 
proper demeanour or language, he denies that he dLsmissed 
him at aU. He says that he told the pursuer to go to his work. 
Now, in this part of his statement upon oath, the defender is 
totally unsupported. Moreover, he is directly contradicted, 
not only by the pursuer in his evidence, but by three indepen- 
dent witnesses, who all corroborate the pursuer in his state- 
ment that he was diamitaed, 1. James Johnstone's evidence 
on that point is, that "the defender then said pursuer was to 
go from about his house as he was tired of him. Bell (pursuer) 
then said he was tired too, and he would go and take his 
dinner with him ; and defender took him by tite ahouiders and 
ordered him from about his houte. Bell was very civil to 
defender, and gave him no bad langiuige." " Bell asked him 
for his wages, but defender would not give them." 2. The 
witness, Jane Littie, says, *' defender said Bell might go where 



he oodd get better diet^ for he was tired of him. Bell said 
he was aa tired of him. Defender toais hold of him, putted 
him againti me, and told him to go from his house, as he had 
been too long there ; as they went out at the door, pursuer 
asked his wages, and defender refused them.** " Bell was qmte 
civU," 3. The witness, Lilly Waugh, says, "BeUwas^'te 
eiviL Defender told him to go where he could better himself, 
as he was tired of him. He twik Bdl by the shoulders, and told 
him logo from about his house, as he had been too long there. 
Bell asked his wages^ and defender refused his wages." 

The defender in his answer to the pursuer's redummg 
petition, says, — "It is granted that a servant has a right to 
eompUdn, but denied that he has a right to aUade, and i^t in 
a very unbecoming, diBreepectful, and insolent manner." Now, 
for this plMding, not only is there not a shadow of excuse in 
the whole proof, but it is directiy in the face of the focta 
proved, and receives no support whatever from the defender's 
own testimony. There was a compUiint, but there was no 
att€uk, and every witness says that the puxsuer was quite 
civU, 

The Sheriff-Substitute has founded the case against the pur- 
suer upon grounds diametrically opposed to the defender's own 
oath. He seems to reject tlie defender's x>oeitive statement 
that he did not dismiss the pursuer, and finds that if he did 
dismiss him, he was justified in so doing. He further finds 
that "this dispute was commenced by the pursuer holding up 
a roll before hu master, and asking lum if he thought it fit fcr 
any man to work on: Finds that this question, with the act 
that accompanied it, was, if not directly insubordinate, at aU 
events quite inconsistent with that deference and respect 
which every servant owes, and is on all occasions bound to 
show to his master, and which the master is entitled to de- 
mand horn the servant," and accordingly, the Sheriff-Substitute 
further "finds the defender wBJustiJiedin dismissing pursuer 
from his service, unless he complied with the rules of the 
house, and took, vfithout objection, the diet provided for him, 
the same being, as in the present case^ wholesome and suffi- 
cient diet." 

It is very far, indeed, from the ^eriff*8 intention, to afford 
any countenance whatever to disobedience on the part of a 
servant, or to sanction insolent or disrespectfid demeanour from 
a servant to his master. When any such case is before him, 
the Sheriff will have no hesitation in applying the law, that 
such servant may be dismissed on the spot, without receiving 
one penny of his wages. But that masters should be kind to 
their servants, is a precept no less sacred than that servants 
should obey their masters. To refuse to take a certain diet, 
may or may not be unrecuonaMe, but it is not capable, per se, of 
being construed either into insubordination, disobedience, or 
insolence, in a question between a farm-servant and his master. 
To refuse to work may be disobedience in a servant, but to 
refuse to f o^ is nothing of the kind, whatever else it may be. 
As for lifting up, or holding up the roll, upon which the whole 
stress of the Sheriff-Substitute's judgment seems to be laid, 
the Sheriff caunot view that as impertinence on the part of the 
servant, more espedally as all the witnesses say he was quite 
civil. A hungry farm-servaut, just returned firom his labour 
in the fields, is not expected to state such a grievance in the 
phrase, or with the grace of a Sir Charles Grandison, nor is a 
fumer, even in his own kitchen, the Great MoguL The 
Sheriff-Substitute seems to have got rid of the strong prepon- 
derance of evidence in favour of the pursuer, by treating it as 
a "combination" of all these farm-servants against their 
master. But this is not what the law understands as a com- 
bination against a master. It was merely the combination in 
complaints occasioned by a sympathy in starving — a com- 
bination of hungry mouths against bread and milk for dinner, 
and too littie of that. There was no cbmbiuation nut to work. 

But whether the complaint was reasonable, or would have 
justified the pursuer in quitting his service, is not the question 
before the Sheriff. The defender did not desert his service, ho 
was turned off for complaining, according to the judgment 
under appeal — the complaint itsdf being the disobedience said 
to justify the dismissaL With tins view of the case, the 
Sheriff cannot agree. But he is by no means satisfied, that the 
food in questiou did not afford a just gi'ound of complaint, aud 
he is confirmed in this by the evidence of the witnesses who 
say, "since Bell (the pursuer) left the house, we have got 
broth and meat to dinner," and the defender himsdf, on being 
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x»«zaaimed, admits, " rather than have more words aboat it, 
I consented that the other parties should get meat diet, or 
broth diet, after pursuer went away/' That is to say, that the 
hungry combination was successful through the remonstrance 
of the pursuer, who alone was dismissed with his cruse to the 
wilderness. 



Act, J. A. Smith. 



AU, T. H. M'QowAS. 



25th Fsbbuabt, 1859. 

SHERIFF COUET, GLASGOW. 

(Mb Shibiff Bell.) 

Michael Mundat v. Datid Law. 

Master and Servant — Liability — Injury. — Circumttaneei in 
which a Matter held liable in damagee for injury tuttained 
hy a Servant, on tlu ground that a platform provided by the 
former wa» too narrow, and otherwise dcmgeroue and insecure. 

This was an action at the instance of Itlichael Mnnday, a 
labourer in the employment of the defender for injuries sus- 
tained by the pursuer while in defender's employment on 3d 
May last (1858), in consequence of the insufficiency and want 
of the necessary and proper number of suitable planks, on a 
scaffolding used for constructing a building in the West-End 
Park of Glasgow— whereby the pursuer fell and was seriously 
injured — concluding for £300 damages. The defence, on the 
merits, was a denial of the grounds of action, and of the 
defender's liability to the pursuer in damages, for any 
alleged injury sustained by him. 

A proof having been allowed and led, the Sheriff-Substitute 
pronounced the following Interlocutor: — 

^ Having heard parties' procurators, and resumed oonsidera- 
tion of the proof and whole process : Finds, that on the 3d 
May, 1858, the pursuer, while in the defender's employment 
as a labourer on a building then in course of erection in the 
West-End Park, Glasgow, fell from a platform or scaffolding 
<m the third storey of said building, to which he was carrying 
lime for the use of the masons employed on said platform : 
Finds that the flooring was not laid on any of the stories, and 
the ascent to the said platform was by means of a sloping 
gangway: Finds that the pursuer at the time of the accident 
had a hodful of lime on his shoulder, and had reached the 
platform, and was going along it, when he fell off by the side 
which wasunfenced, down through the open joistings to the 
ground, a depth of 34 or 86 feet, whereby he was much 
bruised, and otherwise injured, and lay four weeks in the 
Infirmary, and was not able to resume work till the latter 
end of July, and then only to a limited extent: Finds, that 
according to the evidence of the defender's foreman, Peter 
Stewart, which appears, in this respect, correct, the platform 
consisted of five planks laid alongside of eadi other, each 
plank being 11 inches broad, so that the entire breadth was 
four feet seven inches, which breadtii extended from the outer 
wall of the building inwards, to the space left vacant for the 
flooring: Finds, that according to the pursuers own state- 
ment, the outside plonk not being nailed or fastened down to 
the tresses on which it rested, canted when he stepped on it, 
and he was in this way thrown off: Finds that the evidence 
is contradictory as to whether the said plank was nailed or 
not, the pursuer and the witness, John Kerr, deponing that it 
was not, whilst the defender's foreman and the witness, 
Thomas Graham, depone that it was ; and on the other hand, 
the defender's witness, James M'Kenna, whose particular duty 
it was to attend to the scaffolding, states that he does not 
know whether the planks were nailed or not: Finds it, how- 
ever, distinctly proved, that there was a considerable quantity 
of loose stones, chippings, shivers, and lime on the platform, 
as also a tub for holding lime, which was 18 inches broad, 
and that the available portion of the platform was consider- 
ably narrowed by the occupation of the one side of it, by the 



masons employed in building: Finds, that according to the 
testimony of the witnesses, Arthur MoUoy and Edward Kelly, 
both of whom have had experience in the construction of such 

Elatforms or scaffolds, the platform in question was unsafe, 
otii because it was too narrow, and because it was covered 
with small stones and rubbish ; and the witness, Molloy, in 
particular has deponed that he said to his neighbour Kelly, 
" that the platform was an awful place for a man to carry 
stuff to," and that "it was not the breadth of a regular 
scaffold :" Finds, that when a labourer undertakes a piece of 
work to which, in its own nature^ a certain risk attaches, he 
has no recourse agaiust his employer if an accident happens 
to him, provided his employer has done everything in his 
power to make the risk as nnall as the character of the work 
will admit ; but if the employer n^Iects to do tins, and thereby 
exposes the labourer to greater danger than necessary, liabiHty 
does attach if the labourer sustains personal injury — (see Baird, 
8th Feb., 1854, and M'Aulay, 9th Dea, 1846) : Finds, in the 
whole circimistances of this case, as established by the proof, 
that a certain amount of blame attaches to the defender in not 
securing the greater safety of the said platform by a bettor 
construction, a greater breadth, and more attention to keep 
it free of rubbish and other obstructions, in which case it is 
less likely that the pursuer would have been thrown from it, 
or missed his footing upon it : Therefore repels the d^iraices, 
and decerns against the defmder for the siun of thirty-five 
pounds as a reasonable compensation to the pursuer, tota re 
perspecta, for the injuries susteined by him : Finds the defender 
also liable in expenses, of which allows an account to be given 
in, and remits the same to the auditor to tax and report. 

Both parties appealed to the Sheriff (Sir A. AHson,) who 
adhered, adding the following note to his judgment: — 

Note. — This case has been very anxiously uid ably debated 
on both sides, and there was much room for argument, as the 
evidence, as is frequentiy the case in such matters, is ooa- 
tradictory ; but upon the whole, the Sheriff cannot doubt that 
the Shenff-Substitute has arrived at the right condunon on 
the matters. The grounds on which the Sheriff has affirmed 
the judgment are these: — In the first place, there is no 
evidence here of any incapacity, negligence, or recklessness, 
on the part of the pursuer, which might have assisted in pro- 
ducing the catastrophe which happened. There is no room, 
therefore, for the application of the rule recentiy introduced 
into the Scotch Law, from the English, in r^^ard to no 
damages being due, where the negligence of the party who 
suffered has materially contributed to the unfortunate result. 
In the second place, it is proved that the platform from which 
the pursuer fell consisted of five planks only, whereas the pro- 
per number should have been six or seven. La. the third place, 
the scaffold, such as it was, was encumbered with rubbish, 
stones, and a mortar-tub, which necessarily narrowed the 
space, over which the pursue had to pass in carrying his load 
for the masons. In the fourth place, it distixustiy appears 
from the evidence, that the accident happened from the plank 
on which the pursuer had put his foot, canting as it is called, 
or tilting to the side, whereby the purs.uer lost his footing and 
fell : and that is the way the pursuer himself says the accident 
happened. It coidd not have been tilted in this way, had it 
been nailed to the other planks, and what appears to the 
Sheriff to demonstrate decisively that it had not been so 
nailed is the fact, which is clearly proved, tiiat the plank fell 
down along with the pursuer. This could never havehap- 

Sened, if it had been nailed to the other planks as it should 
ave been. It ia true, the defender has adduced some evidence, 
tending to show that the plank which fell had been nailed, 
but independently of the fact of its fallin|^, which seems to 
negative that plea, it appears to be disproved by the following 
considerations — 1st, The witness, M'Kenna, who put np the 
scaffold, and whose duty it is to see that it is in right order, 
won't swear that the pls^ which feU was nailed. All that he 
says, is, that he is not sure, and that he thinks that it was 
secured in the ordinary way, which was to have the outside 
plonks nailed. 2d, The defender's witnesses, who are called 
to prove that the scaffold was nailed, do not in any instance 
say that they know that this was tiie case in r^;ard to ^e 
plank which fell. All that they say, is, that the scaffold was 
secured in the usual way, which was by nailing the outside 
plank, and that they dul not observe anything particular in 
regard to the plank that f elL But sudi vague testimony as 
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to the general practice of putting up scaffolds can never ont- 
veigh the inference dedudble fn>ui the fact, that in point of 
fact, the plank on which the pursuer put his foot did fall with 
him, and that the workman who put up the scaffold, and whose 
spedal business it was to survey it daily, declines to swear 
that the plank which fell was nailed to the rest of the scaffold. 

Act. B. B. Auu). Alt, P. S. Honetmak. 



25th Febbuabt, 1859. 
SHEBIFF COUBT, GLASGOW. 
(Mb Shebitv Smith.) 

H. & J. Ewnro & Cohpakt v. Davii) Gow. 

Contract — Service — Locus Pceaitentioe. — Udd that a draft 
agreement to aerve for two year», and a letter tranatnitting 
the aame to the matter for approval, do iwt, wUett <»ceqfted 
in forking, or followed hy entering on llie terviee, eontlitvte a 
valid contract to aerve even for one year. 

The summons in this case concludes that the defender should 
be ordained to enter into the pursuers' service, in the capacity 
of derk and canvasser for orders, and serve them for two 
years, from 1st November last, at the yearly balniry of £80, 
with 10 per cent, on the net profits of their buuiness. The 
pursuers found u}wn two letters addressed by the defender 
to their mauager, Mr Clark, as containing the defen- 
der*s engagement, and which engagement they alkge was 
accepted by or on behalf of the employers, not only verbally, 
but by letter from Mr Clark to the defender, dated 4th 
October, 1858. 

It appeared, however, on xvodudng the defender's letters, 
that the one yrtA a draft offer unsigned, coutainiug the terms 
on which he was willing to engage, and the other a note to 
the pursuers accompanying it for approval. 

The defender admitted that he entered into a verbal 
arrangement with the pursuers, to serve them for two years, 
but never entered their service, and averred that it was under- 
stood as part of the. arrangement that the agreement was to 
be reduced to writing, aoid that in point uf fact, this had never 
been done. He was obliged to resile from it in cousequeuce 
of his present employer refuuiug to liberate him fi-om Ids en- 
gagement. 

The Becord having been dosed on summons and defences, 
the Sheriff-Substitute, after hearing parties, pronounced the 
following Interlocutor: — 

Having considered the closed and whole procesn, and hav- 
ing heard jiartiu^' procurators thereon : Finds, that the con- 
tract of service libcUctl on is alleged to be for two yeai*H, from 
the first November hist: Finds, that the dociuutiuts in pro- 
cess, which are admitted to huve l>een all the writings that 
]ias8ed between the i>articii, with regard to such alleged con- 
tract of service, do not prove that there were any condudod | 
i^reement between the defender and ]>ursuei's: Findn, that ; 
the defender never entered into the service of the pursuers: 
Fiuds in law, that a coutnict of »ervice for two years can 
only be coustituled by writing, and that a verbal Ciuilract for 
Kuch a length of tiiue is not good, even for one year, unles8 
the Rcrvaut has entered into the serviee of the msuiter: 
Thereft>re sustains the (lefcncex, assoilzies the defender: 
Fiuds the pursuers liable in exjien;>es, allows an account, eU.\ 

N<iTK. — Tlie two letters from the defciuler t«) Mr Clark the 
pursuers' manager, of date Ititli iSepteuilier, when read to- 
gether, merely amount to im otier of ser\iee on the defender's 
part, nicre is no written necci»tance of this otter by the 
pursuers, and the sub^'^ueiit eorrespondence of the ]>arties 
tends to show tbat this oiler woh depart^;!! from, and some 
verl)al agreement entered into between the psirties in place 
thereof. 



On appeal, the Sheriff (Sir A. Alison) adhered, adding the 
foUowing Note: — 

If the defender's offer, or rather admission of engagement 
of 16th September, 1858, had been signed or acted upon by 
his entering upon the proposed service, his engagement would 
have been complete. But the pursuers' lotto: of 4th October, 
refers to a verbal engagement, not Uie written offer of 16th 
Sept., and it was the former or the verbal one, which was ac- 
cepted, not the written one. Apart from the verbal arrange- 
ment, there is no acceptance of the written offer, either in the 
letter of 4th Oct., or rdjua iptia et fadia. The offer of 16th 
Sept. is not even mentioned in the letter of 4th Octobeiv but, 
on iJ^e contrary, a verbal arrangement is referred to as agreed 
to, fixing a different day for commencing the service, ^d it 
is notorious that an engagement for more than a year can be 
mroved only by writing, even when insisted in only for k year. 
The offer of 16th Sept. is alluded to in the letter of Nov. 1st, 
complaining of the defender's breach of engagement, but not 
in that of 4th October, founded on as the condusion of a 
bargain. 

Act. Wm. Burns. AU. Jobh Clabk. 



28th Februabt, 1850. 

SHERIFF COUBT, GLASGOW. 

(Mb Shebiff Smith.) 



Alexandeb Bannatyne v. Gibson & Clabk. 

Consignment — ^Compensation — Submission — Del credere Com- 
mission. — A party having conaigned certain quantidea of 
wheat for aale on hia own account, againat whidi eaah ad- 
vancea were tnade by conaigneea — ITeld, in an €iction at the 
instance of the cotiaigncr for a fvll account of the conaigneea* 
introniiaaiona, and on which a balance waa admittedly due 
Jiy tficui, that they were not entitled to act off a aum due to them 
by the conaigner, arising out of aeparate tranaactiona of the 
aame nature, aueh aum not being a liquid debt, 

Alexander Bannattkr, pursuer, consigned certain quantities 
of w heat and flour, in September and October, 1S53, to Messra 
Gibson & L'huk, for sale on his own account, against which 
cash advances were made by defenders. The account sales 
produced in process showed a balance in favour of the pursuer 
uf £135 U 2d. This balauce the defenders admitted, but 
refused to pay on the following grounds : — 

(1) On 26th X^ebruary, l8o4, pursuer purchased by sample 
a large quantity of i)aiush wheat fi-om defendera. This, when 
lying at the railway station, and before delivery, he discovered 
to be disconfonn to sample, and immediately resiled from the 
bargain, refusing either to take ddivery or pay the price. 
To Hcttle tlio dispute tlius aribiug, x>ai'ties entered into a sub- 
mission, in which an awai-d was pronounced by the arbiters, 
finding the pursuer liable ti> the ilefendcrs in the fuU price of 
the wheat, X.IV20 with interest. Pursuer refused to pay this 
sum, au«l an action was raised iu the Court of Session to compel 
IMiymeut. louring its dei^judeuce, and under the Lord Ordi- 
nary's warrant, the wheat was sohl for JC175)2 3s, payment of 
which defenders recei\ ed. This action was dismissed on the 
gromid that the Interlocutor of the arbiters was unstamiMsd 
ami in)[To1iative. Nevertheless the defenders maintained that 
the tsubniL-sion was still subsisting. 

(2) 'i*hiit they were entitled to set off the diilerence between 
the nett proceeds of the sale, and the price at which pursuer 
bought the wheat, against the balance iu the latter s favour, 

(3) lliat the action should be sisted until the final issue of 
the submission. 

No averment was n)ade by defenders on record that the 
wheat had been sold by them as factors under a del credere 
commission. 
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Hie Sheriff Depute held it important to the pAea of oompen- 
■fttioni thftt each ehonkl be iiuerted, and aooordinglj opened 
the cloeed record for that pnrpoee, allowing defenders a proof 
aTermenty and pursuer a conjunct probation. 



on 

Proof was led, and therei^ler, and on bearing parties', the 
Sheriff-Substitute pronounced the following judgment: — 

Having resumed consideration of this processi with tiie 
proof and productions, and having heard parties' procurators 
thereon: Finds, that the defenders sold the various quantities 
of wheat and flour mentioned in the account sales. No. 7 of 
process, on account of the pursuer, to whom they had previously 
made cash advances; and that after deducting said cash ad- 
vances and commission at the rate of 4 per cent., which com- 
minion the defenders weve entitied to charge, as on 5th Aug., 
1854, a balance was due by the defenders to pmrsuer on sud 
account sales, of £135 4s 2d: Finds, that on 28th February, 
1854, the defenders, as factors and agents for Messrs Boboct 
Hutchescm & Co. of Kirkaldy, under a dd credere commission 
sold to the pursuer 80 quarters of new and 400 quarters of old 
Danish wheat at the price of 40s per quarter, but the pursuer 
refused to take delivery or pay the price of said wheat, on the 
alleged ground that the same had beeu sold by sample, and 
that the bulk was uot of equal quality with the sample: Finds, 
that the pursuer aud defenders, by minute of reference of date 
17th Apnl, 1854, entered into a submission of their disputes 
as to this Danish wheat, to 3ieR8r8 Wm. Taylor aud John 
Bobert Lamb, both gmiu merchants in Glasgow, which minute 
of submission has no limitation iu iwint of time as to its en- 
durance, and the defenders plead that said submission is still 
in subsistence : Finds, in law, that as the defeuders sold to the 
pursuer the 80 quarters new and 400 quarters old Danish 
wheats as agents fur auothcr party under a itel credere com- 
mission, they would have been entitled to set ufT and compen- 
sate any claim which they had under this transaction against the 
sum of £135 4s 2d, duo by them to the pursuer on the account 
sales No. 7 of process, provided said claim was established and 
liquidated ; but as they tiicinselves plead that said claim \a still 
a matter under submLftdon, they are uot entitied to refuse or de- 
lay to pay the pursuer Ids admitted balance till the renult of said 
Bubmuisioii: Therefore decerns against the defenders for tiie 
sum of £134 4s 2d, with interest at the i-ate of 5 )ier cent, ^icr 
annum, from the 4th August, 1854, in termH of the conclu- 
sions, reserving to the defenders to constitute their counter 
claim agiunst the pursuer, either under the submissiim or 
otherwise : l<luds the defender liable iu cxixmscs, subject to 
modification iu respect of the ]>ursucr'M denying the defeuders' 
averment as to the holding a iltf. credere commisKion from their 
constituents in the sale of the DouiMh wheat, modifies the same 
to two-thirds of tiieir taxed amount; allows an account to l)o 
given in, and remits the same to the auditor to tax aiul report^ 
and decerns. 

Both parties having appealed against the judgment and been 
heard, the Sheriff Depute (Alison) gave judgment, adhering, 
iu the fullowiog terms: — 

Having heard pikrties' procurators under their mutual ap- 
IHsds U[Km the Interlocutor apiiealed from, aud whole pmcess, 
for the reasons state«l by the Sheriff-Substitute, adheres to the 
Interlocutor comphuued of, aud dismisses the ap[icals for both 
parties. 

NOTB. — It is not disputed by the defenders that the baUuice 
claimed by the pursuer iu this action, and now decerned for, 
would have beeu due if it luul KttMid alone. But a counter 
daim is rested on by them, founded on a quantity of wlioiit 
sold by them, on commission, to the pursuer, alleged by him 
to be inferior to the siiniple, which was made the Hubjcet of a 
submission, or reference, between tiic (larties, and which is 
alleged to l^e still subsisting, though no regular decree or 
award has been pronounced iu it. It appears from the ad- 
mission of partieH, that the minute coiuftitutiug the submissitm 
was dated 1 7th January, 1854, and that on the 18th July, 
1854, au award was prouounced by the arbiters, which was 
iuformal and unstamfied, and as such, was shortly after sot 
aside by the Court of ScskIou. This being so, the plea founded 
on the alleged iiendiug submisKion, apiiears to Ix) sufticionUy 
met and obviated by the caao of J*oIUt v. lloarej Jliuyton d; 
Co., 15th Jidy, 1858, iu which it v/aa found that when a de- 
cree arbitral had beeu pronounced in a submission, though in- 



formal and set aside on that ground, the submiHion had there- 
by come to an end, and no ulterior pcooeedings oould be taken 
by the arbiters without special powers ooa&amd. upon them 
in a new deed of submission, which is not alleged to have been 
entered into here. But, independent of thliB, it seems im- 
possible to allow the defenders more time to liquidate their 
counter daim in the submission, in <nder to make it a defence 
against tiie chum in this action, seeing that they have had the 
submission on hand fitrjive years, and have confessedly done 
nothing in it to liquidate theur alleged daim, and in addition 
to timt, tiiey were allowed a proof of their claim in this action, 
but did nothing in it beyond producing the abortive submission 
and award. £i these drcumstanoes it is evident that the de- 
mand founded on by the pursuer of a liquid and admitted 
daim, cannot be met by one uot only illiquid and denied, but 
which has not been liquidated pott tantwn temporia; axid all 
the defenders are entitled to, is to have their alleced counter 
claim reserved i^ter decree has been passed on the present, 
which has been done in the Interlocutor pronounced. The 
modification of expenses seems to be proper, as the pursuer 
has deuied the dd credere conunission, which has been dearly 
proved. 

Act, John Clabk. AU, Gboiioe Black. 



15tu Maboh, 1859. 
SHEBIFF COUBT, GLASGOW. 

(Mb Shebiff Suite.) 



Wtlib and Lochheao v. WiLLiAif Mabtin. 

Husband and AVife — Separation — ^Aliment — ^Liability of hus- 
band for furnishings made to wife — Inhibition. — A wife 
livinff in separation from Jier hvsband, and receiving suit- 
aUe alhaent, but against whom InJiibitum had not been 
used, pwdtased fwnidiings eondudve to her comfort in her 
husband! s name. In an action for the price of tJiefumis/ir 
ings, lltld that tlie husband was liable. 

Tub pursuers, who are general upholstery furnishers, sued 
the defender for ^30 17s 6d, the amount of an account for 
furnishings mode to him. 

The defence was a denial of resting owing, it bdng ex- 
plained that no such goods were sold or furnished to the 
defender. They might have beeu given to the defenders 
wife, who had doicrted his house and had been living ajiart 
from him prior to the date of tiio account sued for. That the 
defender had allowed Ids wife to remove a portion of Ids 
household furniture aud effects, aud luul regtdarly jsud her au 
aliment of 8s ]ier week, which in tiie circumstances of the 
parties was ample. Further, that the artides, the price of 
which was sued for, were not re<[uircd by the defender or his 
wife, and were uusuituble to their cii-vuiustonces. 

llie record having been closed upon the summons and min- 
ute of defence, proofs were zdlowed. 

From tlic evidence led it ap^ieared that the fumishiugfi, 
(which consisted of the ordinary fittiugs of a bed-room,) the 
price of wliich was sued for, were purchased by the defender's 
wife, a person upwanls of 70 years of age, who was aocom- 
jianied at the time by a married daughter: that the goods 
were ordered to be sent to the house of the daughter, where 
tiiO old wom.au then resided; the account was ordered to bo 
sent to the defender's place of bumucss. No mention was 
iiuulc at the time of the fact of the separation of the defender 
and his wife, lljoy luul hved soiNirate since September, 1857, 
idncc which time the defender hod regularly paid his wife an 
aliment of 8s jier week. The defender, who is CD years of 
age, has a soloi-y of £100 a-year: he further has a sum of 
£2U0 invested ui the Clyde Trust. 

The Slieriif-Substitute having heard parties' i»rocurators on 
the record, proof, and productions, pronounced tiie following 
judgment : 
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Frndfl, ihat on 26ih September, 1857, the defender and his 
wife eeparated by mutual consent, and they have lived sepa- 
rate since ; the defender allowing his wife an aliment of 8s per 
week, which he has regularly paid her: Finds, that in tiie 
montJkS of August and September, 1858, the defender's wife 
purchased from the pursuers the articles of furniture spedfied 
in the account appended to the summons; and that said 
articles are necessaries : Finds, that the defender had not used 
inhibition against his wife, and he has not proved that the 
pursuers knew Uiat she was living separate from him when 
they furnished her with said artides of furniture : Finds, in 
law, that in these drcumstances the defender is liable to the 
pursuers ; therefore decerns against the defender in terms of 
the oondnsions of the summons : Finds the defender liable in 
expenses, etc. 

NoTB. — Had the defender used inhibition against his wife, 
or had he given notice to the pursuers not to fumidi her with 
the goods, or even had the pursuers known tiiat she was living 
separate from huoci, he would not have been liable even for 
necessaries funiished to her, having allowed her a suitable 
aliment, which has been regularly paid. 

The defender appealed, but the Sheriff (Sir A. Alison) ad- 
hered to the judgment of the Sheriff-Substitute, adduig the 
following Note : — 

This is a veiy nice case, and the Sheriff has had some 
doubts about it, but upon the whole, after mature considera- 
tion, he has come to be of opinion that the Interlocutor under 
review is well founded. The material drcumstances are as 
observed by the Sheriff-Substitute— Ist, That the defender, 
althoagh sepanvted from his wife, had not used inhibition 
against her; 2d, There is no evidence to show that the pux^ 
Buers knew that he was separated from her, when the goods 
were ordered by her ; 3d, That the address given by her to 
the pursuers when the goods were ordered, viz., at her daugh- 
ter, Mrs M'Kelvie's, who was along with her mother at the 
time of ordering the goods, was not such as to exdte reason- 
able grounds of suspidon, it being no unusual thing for a 
father and mother to Uve with their daughter; and 4th, The 
furnishings sued for being of the value of £80 18s Id, do not 
appear to be unsuitable or extravagant for a person in the 
defender's rank of life, who is admitted to have £100 a-year 
of salaiy, and to have saved £200 during a long and Uborious 
life, and when his wife was in receipt of Ss a-week of aliment 
from him. There is no doubt that the obligation of the hus- 
band, although separated frt>m his wife, extends to providing 
her with reasonable /iirni^icre, as well as food and dothing, 
and the hardship on the defender is not so great in reality as 
it at first appears, as the furniture bought, and the price of 
whidi is now decerned for, is, of course, hit property. 



Act. T. G. Wriqht. 



AU. J. KlDSTON. 



17th Mabch, 1859. 
SHERIFF COURT, GLASGOW. 

(Mb Sheriff Bell.) 

Appeal— James Rsnihe & Co.'s Sequestratioit. 
Objection — ^Mandate — Partner. — Held, that a mandate to a 
firm to votej at meetings under a tequettraiion, entitles any 
partner of the firm to vote. 

At a meeting of the creditors on James Rennie & Co.^s seques- 
trated estate, Robert MacLuckie, Writer, Glasgow, appeared 
as mandatory for John Sewell & Ck>. of London, and voted 
under the following mandate : — 

London, llf^ Fd»., 1859. 

GSNTLEMEir, 

We hereby authorise you to attend, vote, and 
act at all meetings under the sequeHtradon of James Rennie 
ft Co., Wholesale English and Foreign Fancy Warehousemen, 
No. 66 Miller Street, Glasgow, with the same powers as be- 
long to 

Your most obedient Servants, 

(Signed) John Sewell & Co. 
Messrs Lamond &; M'Ludde, Writers, Glasgow. 



On on appeal against a resolution adopted at the meeting, 
the vote of Mr MacLudde was objected to on the ground that 
the mandate did not entitle him to vote. The Sheriff-Substi- 
tute, after hearing parties, repelled the objection and sus- 
tained the vote. 

The following is the Sheriff*s deliverance : — 

Having considered the minutes lodged in terms of the pre- 
ceding appointment, and heard parties' procurators thereon. 
Finds it admitted by the parties Simon Prince & Co., that 
unless their objections to the vote of Robert MacLuckie, writer, 
as mandatory for John Sewell k Co., claiming for £382 5s 8d, 
be sustained, there is not the statutory majority in favour of the 
resolution, that the offer of composition made by the bankru|yt 
should be accepted, and that their appeal will fall to be dis- 
missed: Finds, that the objection to said vote resolves into this, 
that the mandate granted by the creditors, John Sewell & Co., 
did not authorise the vote of the said Robert MacLuckie as 
their mandatory: Finds, that the said mandate, which is ]^e- 
fixed to the said afiidavit, ia as follows, (uttupra); Finds, that in 
the general case a mandate to a company must be understood to 
be a mandate to any of the partners acting as the rq>resentative 
of the company: Finds, more particularly, and especially in the 
present case, that as under the Bankrupt Act, any of the 
partners of John Sewell & Co. might have attended tiie meet- 
ing and voted, and as the mandate gives to Lamond & Mac- 
Luckie the same powers as bdong to John Sewell & Co., this 
must be held as equivalent to autiiorising any of the partners 
of Lamond & MacLuckie to attend and vote; therefore repels 
the objections and dismiBses the appeal: Finds the appellanta 
liable in expenses, etc. 

Act. James Galbbaith. Alt, Robebt M'Luckib 



gigest 0f (Snglis^ Cssts* 



19th Januabt, 1859. 
COURT OF QUEEN'S BENCH. 



Sekiob v. Wabd. 

Compensation — ^Injury by a Fellow- Workman — N^ligence of 

Deceased. 

An action at the instance of the administratrix of a deceased 
miner, to recover compensation from the owner of a mine, 
for n^ligence by whidi the deceased was killed. Defence 
sustained, in respect, (1; that the deceased was guilty of negli- 
gence which contributed to his own death ; and (2) that, in 
any case the negligence alleged was not the negligence of the 
owner himself, but of the deceased's fellow-workmen, for whidi, 
as in a question witii him or his representatives, the owner of 
the mine was not responsible. Ref^ence made to the Scotch 
case of The Bartonshill Coal Company against Iteid, 3 
MacQueeUf p. 206. 



29th Mabch, 5th July, & 25th Noyembeb, 1858. 
COURT OF COMMON PLEAS. 



Bottle Envelope Company v. Sbyhoub. 
Patent — Subject-Matter. 

The application of a well-known tool to work previously un- 
tried materials, or to produce new forms, is not the proper 
subject-matter of a patent. 



13th & 14th Decembeb, 1858, & 4th Febbuaby, 1859. 
COURT OF DIVORCE & MATRIMONIAL CAUSES. 



Keats v. Keats & Montezuma. 

Condonation of Adultery by the Husband. 

Condonation implies more than mere foigiveness. "There 
can be no condonation which is not followed by conjugal co- 
habitation." 
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&m DBCDfBXB, 1858. 
BOLLS COURT. 



SooTT r. €k>LBUB2r. 

Public Company — Powers of Directors. 

Bt the. constitution of a public company, the directors were 
empowered to grant mortgages, but forbidden to grant bills of 
excnange. The directors, in the proper exercise of their office, 
contnuSed a debt to the plaintiff which they paid in part in 
cash, and granted bills for the balance. The due payment of 
the sums contained in the bills was secured by a mortgage. 
ffdd, that though the bills were bad, the mortgage was good. 



2l8T jANtTABT, 1869. 

COURT OF EXCHEQUER. 



Thx Mbtbopoutan Saloon Omnibus Company v. Hawkins. 

Action for Libel and Slander^ Joint-Stock Company. 

Ths defendants pleaded justification or veritaa convicii in an 
action for libel and slander, imputing to the company in- 
solvency, mismanagement, and an improper and dishonest 
carrying on of its affsirs. Ifdd, that an inspection of tiie 
pla* ntiffii' books ought not, at least in general, to be allowed in 
such a case. 



23bd & 24th Novbmbbb, 6th, 7th, 8th, 9th, ft 10th 
Dkcembsb, 1858, & 22d Januabt, 1859. 

COURT OF CHANCERY. 



Thb Rotal Bbitish Bank — ex parte Niool. 

In this case, the same questions were raised as in the recent 
Scotch case of Inglis v. the Liquidators of the Western Bank, 
4th Jan., 1859. The decision of the court was similar to that of 
Ixnrd Elinloch in that case. 

We subjoin a list of the authorities referred to in the course 
of the argument, which may be useful to some of our readers: — 

/» re The Deposit and General Life Insurance Co. ex 
parU Ayre (4 Jur. N.S. 596); Dodgson's case (8 De G. k S. 
85); Holt's case (22 Beav. 53); BeU's case (Id. 85); Bernard's 
case (5 De G. & S. 283); The National Exchange Co. of Glas- 
gow «. Drew (2 Maoq. 103); The Deposit and General life In- 
surance Company v. Ayscough (6 El. & BL 761; 2 Jur. N.S. 
812); Henderson v. The Royal British Bank (7 EL & Bh S56); 
Powis V. Harding (1 C.B. N.S. 533); Churke v. Dickson (4 
Jur. N.S. 832); /« r« The Royal British Bank— Brockwell's 
case (29 Law Times, 375); The Hull & London Fire ft Life 
Insurance Company ex parte Gibson, Hudson, & Kemp (2 
De. G. k J. 275; 4 Jur. N.S. 1005); Charter*s case (1 De. G. k 
S. 581); Straffim's Ezecutor^s case (1 De. G. Mac. k G. 576- 
592); Keene's Executor^s case (8 De. G. Mac. k G. 272;) 
Bennett's case (5 De. G. Mac. k G. 284); Mayhew's case 
(Id. 837); Bargate v. Shortridge (5 H. L. C. 297); Walton's 
case ex parte The Royal British Bank (5 Weekly Rep. 637) ; 
7 & 8 Vict c, 118, s. 4; Ranger v. The Great Western Rail- 
way Co. (5 H. L. C. 72-80); Bumes v. Pennell (2 H. L. C. 
497); Jn re The Liverpool Borough Bank (4 Jur. N.S. 1068); 
In re The AthensBum Life Assurance Society (4 Kay k J. 
305; 4 Jur. N.S. 1137); Stambank v. Femley (9 Sim. 556); 
Parbury's case (3 De. G. k S. 43); Wilde v, Gibson (1 H. L. 
C. 605); Pihnore v. Hood (5 Bing. N.C. 07); Duranty's case 
(4 Jur. N.S. 1068); Comefoot v. Fowke (6 M. & W. 858); 
and Daubeny v. Cockbum (1 Mer. 643). 



llTH k 28th Januabt, 1859. 
VICE-CHANCELLOR WOOD'S COURT. 

Ex parte John Shbttibld, in re The ATHBNiEUM Insurancb 

SOCIETT. 

Xv this case, a similar question was raised, and a sunilar 
judgment given. 



llTH NOYSMBSB, 1858. 

ROLLS COURT. 



JoNBs V, Thb Consoudatbd Inybstment and Insurancb 

Company. 

Policy of Insurance — ^Assignment. 

E. W. effected in 1850, a policy of Insurance on his own life, 
with the defendants, one of the conditions of which was, "that 
the policy of a person insuring his own life, will become void 
if he dies by his own hand, or by the hand of justice, or in 
consequence of a duel ; but in case of death, not felo de te, the 
board of directors may pay to the executors of ihe insured, a 
sum not exceeding the "nine of the policy, on the day previous 
to the death ; but should such policy have been assigned to 
other parties for a valuable consideration, six calendar months 
before the death of the insured, then it is to remain in force 
to the extent of the benefidal interest therein, of the parties 
to whom it shall have been so assigned." In 1854, the policy 
was assigned to the pbuntifl^ "as security in case of death, or 
otherwise for any notes of hand or bills of exchange you may 
have cashed for me." W. died by his own hand in 1857, and 
was at that time indebted to the plaintiff for large sums ad- 
vanced by him to or for W. within two months of his death. 
Hddf that as the policy had remained in the plaintiff's hand^ 
it was a valid security for these new debts, and that no fresh 
assignment by W. to him was necessary, and judgment for the 
plaintiff accordingly. 



9th Notxmbeb, 1859. 
QUEEN'S BENCH. 



Saul v. Jonxs. 

Bill of Exchange — ^Presentment. 

To charge the indorser of a Bill of Exchange, accepted pay- 
able at a bank, the Bill must be presented at ihe bank where 
it is made payable. It is not snffident to present it at the 
acceptor's house, even though it can be shown tiiat there were 
no funds of the acceptor in the bank to meet it. 



10th Mat, 1858. 
EXCHEQUER CHAMBER. 

Tuff v. Wabman. 

Ship — Collision. 

In cases of collision, where the disaster has happened solely 
through the. culpable n^ligenoe of the defendant, the plaintiff 
is entitled to recover ; but not so if he has himself contribate<l 
so far to its occurrence, that it would not have happened but 
for his own negligence or improper conduct. 



24th Januabt, 1859. 
COURT OF EXCHEQUER. 



Thb Mbtbopoutan Saloon Omnibus Compant (Ldcitbd) 

V. Hawkins. 
Joint-Stock Limited Liability Company — lib^ 

A Joint-Stock Company, incorporated under the Act 19 k 
20 Vict. cap. 47, may maintain an action for libel, and thai 
against one of its own shareholders. 



6th Febbuabt and 5th July, 1858. 
COURT OF COMMON PLEAS. 



Shendon V, Thb New Quay Company. 

Common Carrier — ^Property in Gkxxis. 

Though a common carrier received goods for the purpose of 
conveyance from a party who has them in his possession, he 
is not barred from pleading that he had given them up to 
their real owner upon his demand, uid if he can show that he 
delivered them to their real owner, the actual consignor has 
no chum agunst him. 
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§t|»t 0f tfnglislf €utt. 



19tr k 2lBT Maxob, 1859. 
VICE-CHAKCELLOB KINDEBSLET^ COUBT. 



In re TBI Nauoval Pahvt SrsAX Fuel Compavt ex ixirfo 

BUBTOV. 

WisdSng up— Gontribaiory — ^Forfoitnxe of Shares. 

Mb Bubton applied for a hundTed ahaiw of this Company at 
its fivmation, which were allotted to him. He paid the de- 
pocdt money, but never signed the contract of co-partneiy of 
tiie Company. He got scrip certificates, but never attended 
any meetingB of the Company, nor was entered on the register 
of Shareholders. There was no power to f orfdt original shares 
in the contract. The Directors, after notice, declared Mr 
Barton's shares forfeited, and a general meeting also de- 
clared them forfeited, and the shares were re-issned. Seldf 
notwithstanding, that Mr Burton was liable as a oontribatory 
in respect of these shares. 



25th Kovxmbbb, 1858. 
COUBT OF QUEEN'S BENCH. 



Mablow 9. Habbibok. 

Auction — Bidding by Owner — ^Auctioneer's Liability. 

A H0B8B was advertised to be sold without reserve, but not- 
withstanding the owner attended and was the highest bidder. 
The plaintiff was next, but the auctioneer knocked down the 
horse to the owner, ffdd, that the auctioneer was not liable 
in damages to the plaintiff 



29th Novbmbxb, 1858. 
COUBT OF COMMON PLEAS. 

BOTTOMLET V. NUTTALL. 

Partnership — ^Foreign — Prinrapal and Agent. 

OiTE of the partners of a fordgn Company, who was resident 
in England, bought goods on their behalf, which were sent out 
to them, and accepted a bill for the juice in his own name. 
The seller knew all along that he was dealing with the finn. 
ffeldt that on the bankruptcy of the English partner, the 
seller was entitled to hold the foreign firm responsible. 



15th Jubb, 1858. 
COUBT OF QUEEN'S BENCH. 

Dalzxll v. Tbteb and Othxbs. 

Beparation. 

Thb plaintiff contracted with a person named Herrington, who 
was lessee of a steam-feny near Liverpool, to be carried to 



and fro when required. Onaoertainday, Herrington hired a 
steamer, with the crew, from the def enduts, and while being 
conveyed in that steamer, the plaintiff was injured through 
the neg^igenoe of the crew, ffdd, that the crew remained 
the servants of the defendants, who were lesponnble to the 
plaintiff Hdt their acts and negligence. 



25th Noyihbbb, 1858. 
QUEEN'S BENCH. 

Cbxtkboh v. Stomxs. 

Master and Servant — ^Temporary Disability of Servant through 

Sickness. 

Thb plaintiff entered into a contract with the defendants to 
serve them for ten years. He entered on his employment, 
but after some time, was disabled by sickness for thirteen 
weeks. Upon his recovery, he re<entered on his duty, under 
the original contract, ffdd, that the defendants were not 
entitled to make any deduction from his wagee^ in respect of 
his absence for thirteen weeks. 



14th Fbbbuabt, 1859. 
VICE-CHANCELLOB KINDEBSLEVS COUBT. 

LoBD 0. CoLvm. 
Domicile. 



€t 



That place la properly the domicile of a person in which he 
is voluntarily fixed, the habitation of himself and of his feonily, 
not for a mere special and temporary purpose, but with a pre- 
sent intention of making it lus permanent home, unless, and 
until something (which is unexpected or uncertain) shall 
occur to induce him to adopt some other permanent home." 

Circumstances in which it was held that the domicile of a 
Scotchman who had resided six years in Paris was still Scotch. 



1st Jube, 1858. 
COUBT OF QUEEN'S BENCH. 



Elizabeth Penbose v. John Mabtin. 

Joint Stock Company's Act, 1856. 

The defendant, as Secretary of the Saltash Waterman's Steam 
Packet Company — Limited, (duly registered under the Act,) 
accepted a bill, as he was authorised to do, on their behalf, 
drawn upon them by the plaintiff. He omitted, however, in 
his acceptance the word '' Limited," so that tibe company were 
not bound, ffdd, that the defendant was himself bound, and 
personally responsible in terms of the 81st section of the Act. 

Q* 
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17th Maboh, 1869. 
SHBEIFP SMALL DBBT COURT, AYE. 

(Mb Sheriff Bobibov.) 

TOBH OB UbIE AHD 0THBB8 V. COOHBABB'S BXEOUTOBB. 

Settlement— Legacy — Yeeting. — A huiband omd wfe, hy 
mutual teUUmeiUf bequeathed to parties iherein named, certain 
Ugadet, The deed, while it contained a joint and several 
power of revocation to the testators, provided that the huAand 
should not have power to alter the legacies. — ffeld, in an ac- 
tion at the instance of Ac representatives of one of the legatees, 
who had survived lA« female but predeceased the male testator, 
that the legacy vested on the legatee*s survivance of one of the 
testators. 

The pursueFB, as ^e reiweseiitativefl of the late Janet TJrie, 
Pennyglen, Maybole, raised an action in the Small Debt Court 
againit the defendCTS, claiming a l^^acy of £10, whidi was 
bequeathed by the late David Cochrane and spouse, to the 
said deceased Janet Urie, by settlement dated Cth January, 
1853, and recorded 14th August, 1855. The legatee survived 
the wife, Mrs Cochrane, who died in 1855, but predeceased 
the husbuid, David Cochrane, who died in 1858. 

The Sheii£f-Substitnte, having taken the case to avizandum, 
decerned against the defenders with expenses. The learned 
Sheriff's judgment, in which the facts of the case are yeiy 
clearly brought out, being as foUows : — 

This l^iacy was the bequest of two individuals, husbuid 
and ^fe ; and the legatee survived the wife, and predeceased 
the husband. The l^;acy was one of six, each amounting to 
£10, made by these parties in a mutnid dlBposition and settle- 
ment of their whole property, (of which all the heritage ap- 
peared to belong to the wife,) which directed the legacies "to 
be paid within six months after the death of the longest liver, 
wiu the legal interest of tiie said sums from the said term of 
payment tiU paid, all which sums we hereby leave and be- 
queath to the said parties respectively.'* While a joint and 
several power of revocation was reserved by the testators, it 
was expressly provided that the husband (and male testator) 
should not haye any power to alter the foresaid several legacies 
of £10 each. 

The legacy thus constituted was thought to be a present 
gift, altiioiigh postponed in regard to the term of payment, 
and to have become irrevocable by the predecease of the 
female testator alone, and independently of the clause exclud- 
ing the husband's power to alter any of the legades, and to 
have yested by the same event. 

It has been decided that, in the case of a legacy bequeathed 
by a husband, and made payable after the decease of the long- 
est Uver of him and his wife, it vests if the l^atee survive the 
testator, although predeceasing his widow. See Wallace v. 
Wallace, 28th January, 1807; Stirling v. BairtCs Trustees, 
12^ November, 1851. It may be thought that neither of 
these cases is parallel to the present, in respect that in each of 
them the actual testator was survived by the l^atee, whereas 
here, the legatee predeceased one of the two joint testators. 
But the very case has been decided, that where two testators 
jointly make a legacy, the legacy yests by the legatee's sur- 
yivance of one of them. See Nicholson, Dec. 16th, 1806. 

Acl.W, MuBBAT, Maybole. A U, Smith & Gilhoub, Irvine. 



17th Mabch, 1859. 

SHERIFF COURT, AYR. 

(Mb Shebiff Robison.) 



Bbunton V, Bove. 

Loan— Proof— I.O.U.— Restriction to £100 Seota.—ffeld that 
an LO.U, for £10, neither holograph nor addressed, biU 
the signature to which was admitted, was a sufficient voucher 
for a dM of £100 Scots, 



Mb8 Bbuntob, executrix-dative of her husband, found in hie 
repositories an I.O.U., granted by the defender, Mr Adam 
Bone, for which, and another small account, she raised an 
action before the Sheriff Court of Ayr. The document, written 
; upon the back of an envelope, was in the foQowing terms: — 

"ArdroBsan, 25th July, 1855. 
" I owe yon ten pounds steriing. July 25, 1855. 

"Adam Bonb." 

It was not addressed to any person; but the pursuer alleged 
that on the date of the I.O.U., her husband had 2en/ to the 
defender the sum of £10, therein mentioned. 

In his defences, the defender denies having reoeived such a 
sum, and pleaded that the '*I.O.U.," not being addressed to 
any one, nor holograph of the defender^ was of no force or 
effect; and that the loan sued for could only be proved by his 
writ or oath. 

The pursuer answered that the I.O. C. was not a deed requir- 
ing the solemnities of deeds of importance; but was valid and 
effectual, although not hdogmph or attested by witnesses; and 
thaty ''at all events, the document in question is effectual, 
and warrants decree to the extent of £100 Scots." 

By minutes, subsequently ordered by the Sheriff-Substitute, 
and given in by the parties, the pursuer stated that the whole 
document, except the subscription, was in the handwriting of 
her deceased husband ; tiiat, at his death, she found the paper 
in his shop desk; that the defender admitted that the subscrip- 
tion was his, but alleged that on the date of the I.O.U., he 
saw the deceased, and asked him for payment of an account, 
" when the deceased said he would give him £10 towards the 
account, till they would make a settiement. The deceased took 
him into a room of his house, shutting the door, when the de- 
fender received from him the £10 accordingly; and, at the 
deceased's request, the defender signed what the deceased re- 
presented, and what he, the defender, believed was a receipt 
or acknowledgment for the sum paid to him." 

The defender, while denjring the loan, claimed a counter 
account for f umishingB, which he alleged the deceased owed 
him. That account the pursuer denied. 

After debate, the Sheriff-Substitute, without adverting to 
the plea that the I.0.T7. was, at least, effectual to the extent 
of £8 6s 8d, upon the pursuer restricting the daim on it to that 
sum, pronounced an Interlocutor, in which he " Finds that 
there is no valid writing in process under the hand of the de- 
fender to instruct the loan of £10; but allows the pursuer to 
refer the resting owing thereof to the defender's oath, if so 
advised." 

Against this Interlocutor, the pursuer appealed to the 
Sheriff- Depute, (Christison), and in a reditiming petition, 
pleaded — 

(1) That the I.O.U., per se, proved the loan— that bebg 
confessedly subscribed and delivered by the defender, it was 
effectual without being hologn^h or tested, because it was 
not a deed, but a mere acknowledgment of debt; and that the 
principle to reconcile the apparentiy conflicting decisions, was 
the presence in the document of an obligation to pay, not merely 
of an aehnowledgment of debt. Douglas v. Elliot, 7th January, 
1757, F.C.; Hendersons. Murray, 5th December, 1765, F.C.; 
Stephenson v. Pirie, 1st February, 1832. (2) That the 
I.O.U., with the defender's admission of the receipt of the 
money, proved the loan — that the qualification to the defender's 
admission of the receipt of the money might be redaigued, 
and that the I.O.U. itself did so, and proved that the object 
of the payment was "to constitute, and not, as alleged, to 
extinguish a debt." (3) That, at all events, the I.O.U. was 
effectual, and warranted decree for £100 Scots, and, if her 
other pleas failed, she restricted her daim upon it accordingly; 
that the Statutes did not apply to deeds under the value of 
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£100 Roots, and that It was ootnpetent to restrict the I.O.U. to 
that extent ami effect. Reference was made to Exakine, 3, 2, 10. 
and 3, 9, 7. Dickson on Evidence, p. 897, sec. 750. Gordon v. 
Murray, 21st June, 1765; Fexgnson v. Macpherson, SOih June, 
1758, etc. 

The defender answered, (1) the I.O.U. was ineffectual to 
any extent whatever: that, "not only did it bear, or in the 
words of the Statute, 1579, cap. 80, make no iSuth, but it was 
absolutely null, and void, and being ab eniiio absolutely null, 
it could not be held good or obUgatcwy to any extent what- 
ever." (2) The Act, 1540, cap. 117, provided that no "obli- 
gation, bond, or other toriHng,' should bear fiuth without the 
subscription of the party before witnesses. By 1579, cap. 
80, all obligations, etc., and all writs importing heritable 
title, or other bonds and obligations of great importaiice, were 
to be subscribed by party and witnesses: by 1593, cap. 179, 
all writings were to contun the name, etc., of the writer: and 
by 1681, cap. 5, all deeds are declared null, unless they con- 
tain the names, etc., of the writer and witnesses. (3) The 
Statutes attach the sanction of nullity to the omission of the 
solemnities which tiiey impose; that, as the document was 
"not conform to the Statutes, like the documents mentioned 
in some of the cases to which the pursuer refers, but was 
entirely destitute of the whole statutory reciiiirements, it 
was not covered by the Statute 1540, cap 117, which was held 
applicable to several cases referred to by the pursuer." Jack e. 
Jack, 1672; 2 Brown's Sup., 665; Erskine, 3, 2, 10; Menzies* 
Lectures, p. 121. 

The Sheriff pronounced an Interlocutor, in which he found, 
under the libel as restricted, that the I.O.U. "is pi-oof of a 
debt of £8 68 8d sterling, due by the defender to the pursuer;*' 
adding the following note : — 

There is no doubt of the correctness of the Interlocutor 
under review, in allittt findings. The writ No. 4 is not pro- 
bative of a loan of £10 sterling, either in itself or coupled with 
the adnussion of the subscription, qualified as that mlniission 
is, which (whatever may be the law in regard to qualified oaths 
undor a reference) must be taken as a whole. The Sheriff has 
felt difficulty in sustaining the claim as reBtrlcteJ to X,9 Gs 8d, 
but he has come to the conclusion that it is proved. It would 
have been a more difficult step to have allowed a parole pitxif 
of a loan, the authoritic s being nearly balanced upon its com- 
petency. On the one side, Erdcine, B 4, 2, 20; JJicksun, p. 322 
and 592 and 611, etc.; and the JJammermen of Glasgow, 5th 
March, 1668, M. 2247 and 12,408, are in favour of the com- 
petency of such a proof; while the opposite opinion is favoured 
by Stair, B. 4, 48, 4; Baron Hume Decs., p. 500; and Tait, 
p. 307. The case, however, of a writ improbative in transac- 
tions of importance, when founded upon only in proof of a loan 
of £8 6s 8d, and when the subscription is not disputed, is 
different from that of parole evidence. If, in ret»ard to small 
sums, there is an exemption from the prescribefl formalities of 
deeds, an acknowledgment, if subscribed, becomes undis- 
tinguishable from a note or bill, or mercantile writing in the 
matter of proof. Now it is beyond dispute tliat, the statutt)ry 
formalities of deeds are confined to ^Tits of importance. The 
Act 1579 0. 80, is expressly so limited, and Ernkine says, 
B 3, 2, 10 and 12, that all the others are equally limited in 
practice; see also MmzieSf p. 136. Such being the case, the 
document No. 4, not denied to be subscribed by the defender, 
bears the same faith as a subscription to any other writ not 
holograph, which is sustained in rustic and mercantile transac- 
tions, or the fike. It will not do for the defender to plead 
that the admission of his signature must be received with its 
qualifications, for the plea presents itself in a widely different 
question from that above referred to. If debts of or under 
€100 Scots are privileged in regard to proof, the fiubscrijition 
to an acknowledgment must be challenged or at least denie<l, 
otherwise it and the document will be held to be genuine. 
The want of the address is not an objection to the writ No. 4. 
Tlie Act 1696, c. 25, against blank bonds, like other statutes 
does not apply in practice to writs of small importance, any 
more than to bills, notes, etc. In England this (Icfect in an 
I.O.U. is not held to be material, and Menzies, p. 94, says, 



that the address is not material in Scotland. There are two 
obstacles to be got over before sustaining the document in 
question. One, that the I.O.U. in England is not proof of a 
loan, as iti popularly believed, but only of a "stated account." 
See Sergt. Bylts on Bills, p. 23, and various decisions. It 
does not seem a^lmissible. however, to introduce this limitation 
into Scotland, where writs of small importance must be either 
held to be probative generally or not at alL The other point, 
as to which great difficulty has been felt, arises from the docu- 
ment libelled on having been granted for a sum a1)ove £8 6s 8d, 
and restricted to that sum. It is thought that there is a great 
deal of principle against giving effect to a deed for a small sum 
which was originally framed tor a greater, and for maintaining 
that the importance of a deed is to be judged of as at its date 
and as a whole, and not as restricted when the creditor can do no 
better. The Sheriff, however, is unable to resist the autho- 
rities for the opposite view, of Erskine B. 3, 2, 10, B. 3, 9, 7, 
and of the decided cases. 

Subsequently after a proof, which the defender was allowed 
of his counter account of £1 1 15s 6d claimed by him, it was 
held that he had proved it so as to com|)ensate the claim on 
the I.O.U., and the defender was accordingly assoilzied with 
expoises. 

Act. C. R. Rowan, Ayr. Alt. R. GtOUDHB, Jun., Ayr. 



17th March, 1859. 

SHERIFF COURT, GLASGOW. 

(Mb Sheriff Bell.) 



John M'Aulat r. Charles Tennawt & Co. 

Reparation — Damages — Solatium — Assythment. — A hoy of 
six years of age hatfing hcen killed through faUlng into a pit 
or reservoir, used for cooling Jtot or boiling tar, upon the pre- 
mises of manufacf'uring chemists, tlte father of ike diild 
hrowjlU an action to recover solatium and damages from the 
owners of the pit, on the ground that the pit, and field in which 
it was sifiuited, although in a populous district and adjoining 
the high read, were unfenred and unguarded, — Held, thai 
the premises being tlie private property of the defenders, the 
boy was a trespasser, and that no liability attached to the 
defender's. Farther, that the jmrsuer was not in titnlo to 
raise the question whetlur tlie injury might have been pre- 
vented had there been a fence around the cooling pit. 
The pursuer, some time a labourer in the employment of the 
defenders, and rcFiding in the vinicity of St llollox Works 
—of which the defenders are the proprietors, and in the 
occupancy as manufacturing chemists — ^brought this action 
against them concluding for the sum of £200 in name of 
solatium and damages for the loss of his son, John M'Aulay, 
Junior, n\x>n the grounds, and under the circumstances fol- 
lowing, as set forth in the pursuer's libel : — 

"On or about the 27th day of August, 1858, the defenders 
were, and it is believed still are the proprietors, and occupants, 
or possessors of a field lying near to their works at St Rollox, 
and on the west side of, and immeUiattily adjoining the public 
road from Glasgow to Springburn, and between St Rollox 
Works and the nmin line of the Caledonian Railway, known 
by the name of the Bullock Park, and which field at the 
foresaid date contained several large and deep pits, made and 
used by the defenders as receptacles for hot or boiling tar or 
other substances of that description, and temperature used by 
them in their manufacture ; the sud field or space of ground 
and pits were at said date <ypen to the puUic, unfenctd, 
and unguarded, and in a populous district adjoining the 
public road, and peculiarly dangerous to the li^es ; and on 
or about the said 27th day of August last, the pursuer's son, 
tho s.'vid John M'Aulav, Juiuor, a boy of al>out six years of 
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■ge, who resided in the iminedi«te neighbomhaod, feB er 
■tumbled into one of the said pits, and was so severdy burnt 
or scalded that he died in ooneeqaenoe thereof, shortly (here* 
after; and his death was occasioned by the grou mid eul- 
pdbU negligtnee, favU and omimon of the defenden or thoee 
actmg Hinder ikem, and for whom they are reaponnUef in not 
havintji the piece of ground and pit$ therein fenced and 
guarded, and the neeetaary precaulione taken for the safety of 
thejmblie:' 

The defence minuted for the defenden was an admission that 
(m or about the date mentioned, the pursuer's son was injured 
in a tar coder belonging to the defends, and that he died in 
consequence; but a denial that the cooler was of the descrip- 
tion, or situated as averred in the libel, or that the occur- 
renoe happened either from want of fencing ox culpa of any 
kind on the part of the defenders or those for whom they are 
responsible : it was explained, on the contrary, that the ground 
referred to was part of defenders' business premises, that the 
ground itsd^ and also the coder were fenced; and that the 
injury to pursuer^s son arose from his having improperly entered 
the endosure, and having, of his own accord, reeklessly gone 
upon, and exposed himself to injury from the tar. 

The Becord having been dosed on these statements for the 
parties, the Sheriff-Substitute allowed them a proof pro «t de 
jure of their respective averments, and personally inspected 
the scene of the aoddent. The import of the proof, and per- 
sonal inspection are given fully in the Sheriff-Substitute's 
judgment whidi foEows, and which has been adhered to 
timpUciter by the Sheriff Depute, (Sir A. Alison.) 

Finds, that the defenders, in the course of the operations 
carried on by them in thdr works at St Bollox, have occasion 
to run hot or boiling tar out of the boilers into a cooling pit: 
Finds, that the said cooling pit is near the centre of that poi^ 
tion c^ the works known bv the name of the Bullock Park, 
tSDxi is about 40 feet long, by 16 feet broad: finds, that the 
whole of the Bullodc Park is used and occupied exclusively by 
the defenders in their own business, and is enclosed by walk 
or other fences, the proper entry to it being by a gateway in 
the wan, on the east side, by whidi it is shut out from the 
adjoining public road: Finds, that it is bounded on the north 
partly by a wall and outhouses at the back of a row of build- 
ings called Jcmes' Land, and partly by a wooden fence or 
paling, which endoses a washing green to the west of Jones' 
ijand for the use of the tenants there, all as delineated on the 
dan No. 1 1 : Finds, that without any permission being given 
j[>y the defenders, a gap was made in said paling at the point 
marked A in sud plan, through whidi some of tiie defenders' 
workmen who lived in Jones' Land, as wdl as some men 
employed at the Caledonian railway works, which lie to the 
north-west of tiie Bullock Park, were in the habit of passing 
as a short cut to other^pt^ts of the defenders' works, or to the 
high road from Glasgow to Springbum ; but there was no path 
or beaten track across the Bullock Park, from said gap to the 
said cooling pit, which is one hundred feet farther south than 
the gap : Finds, that although it is proved that the gap existed, 
and had been lued for a goml many months before we aoddent 
in question, it is also proved that the parties who so used said 
gap were trespassing, and that the defenders' tenants in -Jones' 
Land were repeat^y warned by the factor against either 
themsdves, or their children, going through the paling: Finds 
it fftrther proved that it was part of the prescribed duty of two 
of the defenders' woikmoi to watch the said cooling pit, and 
adjacent ground, and to keep childr^i and other persons un- 
connected with Ihe works away from it^ and that they in point 
of fact frequently turned children out of the park who had 
strayed into it : Finds, more particularly, that on the after- 
noon of the 27tii day of August, 1858, the pursuer^s son, John 
M'Aulay, with other children, was turned away from tiie 
vicinity of the cooling pit, and out of the park, by the gateway, 
by the defenders' workman Tliomas Bsurr: Finds, that not^ 
withstanding, this, the said John M'Aulay, who was only six 
years of age, and whose parents then resided in Jones' I^nd, 
went on a later part of the same day through the gap in the 
said paling with other boys, and straggled down towards the 
said cooling pit: Finds it proved that, "the inducement chil- 



dren had to come to it was to walk on the tar when it was in 
a oertatn state in whidi it sunk with them, and to take tar 
away to make balls:" Finds» that althou^^ the cooling pit 
was unfenced, it was only about 14 indies deep, and was noi 
dangerous to any person who did not wilfully go into it : finds 
it proved that, on the afternoon in question, a boy, John 
Docherty, having gone into the tar got his foot burned : finds, 
that the witness Archibald Coloaboun depones tbat Docherty 
''came back and tdd the other bo^ this; that John M'Aulay 
and the others made a fool of him, and that John said he 
would go to the cooler, as he was not afraid, and would walk 
on the tar:" Finds, that John M'Aulay went aeoocdingly, 
and having gone in among the tar, lost his footing and fdl 
among it, wherebv he was so much burned, that alUioogh he 
was observed and taken out and carried home immeduktdy> 
he died the following morning: Finds, that his mother Cathe- 
rine M'Nesll or M'AuUt, m» deponed that die was aware 
that children went through the gap in the paling, and that die 
often made reflections about it, and that she often oaotioned 
her said son not to go near the cooling pit :. Finds, in pdnt of 
law, upon these fiwts, that the deceased John M'Aulay having 
met with his death through his own act when trespaasn^ 
within tiie ddienders' grounds, where he had no r%fat to be^ no 
Uabilify attadies to tiie defenders^ and the pursuer, as the 
natural guardian of his child, having allowed it so to stray, is 
not in titulo to raise the question, whether the injury might 
or might not have been sustained had there been a fence 
round the cooling pit, the rule of law beii^ that a party wlu^ 
by a voluntary act, unauthorised and tmnecessary and amount- 
ing to a tresiwss, exposes himself todanger and is injured, has 
no recourse against the proprietor of the premises where tiie 
injury is sustained, the more especially if such mmises are at 
the time in their common and ordinary condition : therefore, 
and under reference to the authorities dted in the annexed 
Note, sustains the defences and assoildes the defenden: Finds 
the pursuer liable in expenses, etc., and decerns. 

Note. — ^The cases mainly founded on by the pursuer were 
those of Black, Morr. p. 18,905 ; Chapman, Feb. 25tli, 1852 ; 
Matvh, Feb. iTth, 1832 ; and ffidop and Othere, 14th Mardi, 
1842. In all these cases proprietors of lands, on which there 
happened to be mouths of coal-pits or other openings, were 
held culpably m^hgent in not seeing that they were properly 
fenced, so as to prevent any of the li^^ felm^ into them. 
But there was also in eadi of these cases this important 
speddty, that the aperture was dose bende a public or other 
road "not shut out from public use," and that the injuries 
were sustained by persons lawfully travelling along tiiese 
roads. In the present case no such dement occurs. The 
cooling fat is in the centre of private works walled off from 
the nearest high road, and intended to be approached only by 
skilled and steady workmen. The punuers son was not in 
the defenden' employment, and had no right to be near the 
pit. The cases therefore which role the present are the more 
recent ones of Davidson, 5th July, 1855; Lumeden, 1st Feb., 
1856; Balfour, 5th Dec., 1857. In Davideon, a young child 
having strayed on a railway fell into an adjdning watercourse 
and was drowned, and it was hdd that although the water- 
course was not fenced, no liability attached to & pR^xrietors 
or tenants, because the child ought not to have been allowed 
to stray, and because there would have been no danger to per- 
sons tddng care of themselves. The Lord Presidoit^ after 
pointing out that the watercourse was not in a situation open 
to the public, said: "In regard to any danger that might 
happen to children, the danger was obvious and palpable to 
parents and others whose duty it was to take care of them, 
and the danger was wdl known to the parents of Uie child. 
In that state of matters this diild is allowed to wander upon, 
and across the railway, and alongside of the lade, where it had 
no business to be, without any precaution taken to keep it from 
danger. That being the case, I do not see any ground for lia- 
biUty." In LwntdaCt case, a boy nine years old carried gun- 
powder to his father, a miner, in works where the boy was not 
employed ; in passing along he laid hold of a windmg dioin 
and was killed by being drawn into the machinery, which it 
was alleged was not ardently protected; but it was hdd 
that his fetber had no claim for damages, the boy having been 
in a place where he had no lawful occasion to be, and the 
death being caused by his own reckless act. The Lord Ordi- 
nary, (Ardmillan,) whose judgment was unanimoudy affirmed, 
says in his Note: "The (umger of a boy being kiUed by the 
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winding dwin of machinery at a ooal>pit where the boy had 
IK) buBineH then^ where the place waa not public, or situated 
«o near a publio road as to be haiardoua^ where there was no 
danger except to the rash and reckleai, and where the bov 
himeelf FMhly and needlessly laid hold of the chain by which 
he was killed, does not appear to be a casualty acainst which 
the defenders were bound to provide, or for whioi they were 
responsible.*' . . . '^ In no case that the Lord Ordinaxy is 
aware of has action been sustuned, where there was not only 
merely a trespass in going to the place, and recklessness on 
the part of the injured partv in exposing himself to danger, 
but a voluntary act, unauthorised and unnec e ssa r y, leading 
directly to the result.** This is precisely in point here, seeing 
that John M'Aulay not only trespassed when he went to tiie cool- 
ing pit^ but by his voluntary act of going to walk or wade in the 
tar, exposed himself to the danger of filling into it, the result 
which actually happened. In Bdifom't case, where battens 
were stored in piles on an unfenoed piece of ground adjoining 
a roadway along a canal harbour long used for that purpose, 
and open to the public^ and where some of the battens fell and 
killed a boy ten years of age, who was between two of the 
lalea^ and who had no business on the premises, it was held 
that the owner of the battens who rented the ground in which 
they were stored, was not liable in damages to the faUier of 
the boy. Here, the locality was much more open to the 
public than that on which the defenders' cooling pit Ib situated, 
but the fact was hdd insuffident. The Loi^ Justice Clerk 
8Md — "That boys will frequent such a place in numbers, and 
often, as appears here, to the annoyance of people carrying on 
traffic, is to be expected. But boys have no business there, 
they oome for idleness and amusemant; the place is for busi- 
nees, and for business connected with the canaL" Lord 
Cowan particularly adverted to the difference between Bal- 
fomr^M case and that of Hidop\ and the other cases above 
quoted, founded on by the pursuer. The present case seems 
even stronger than any of the others, analogous as they are^ 
in which Um principle of non-liability was afl&med. 
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GEOsax Dtkxs v. Wzluam Htll. 

Sale — Warranty. — The teller of a horse Iiaving given a war* 
ravUy of toundnets, the horte being at the time uiuovmd, eir- 
aumtamoes in toAtcA it toaa hdd that the purchater had no 
euUon on the warranty. 

The pursuer bought a draught horse firom the defendw, who 
b a horse dealer, at Kilbimie Fair, on 27th May, 1857, paid 
the price, and got delivery in the market. Shortly, or almost 
immediately, dfter the purchase, symptoms of disease mani- 
fested themselves, followed by an acute attack of ttrangles, of 
which the horse died on the 19th day of June following. The 
present action was brought for re-payment of the sum of £44, 
the price paid for the horse, and also for payment of the fol- 
lowing sums : — "Item, of the sum of five pounds eight shillings, 
being the loss and damage sustained by the pursuer by and 
through the want of the said horse's work, from the date of 
purchase till the date of death, bong three weeks, at the rate 
of one pound sixteen shillings per week: Item, of the sum of 
two pounds five shillings sterling, being the expense of feeding, 
medicine, and attendance, for said horse during the said period 
of three wedcs : Item, of the sum of four pounds four shillings, 
being the charges incurred, and paid by the pursuer, to veter- 
inary surgeons for advice and attendance on said horse during 
said period." 

The defender pleaded : — (1.) No warrandice. (2.) No lia- 
bility, in respect of maltreatment of the horse. 
The record having been closed. and proof led, the Sheriff- 



Substitute, after hearing parties' procurators, pronounced 
judgment as fdlows : — 

finds it proved— First, That the pursuer, George Dykes, 
purchased a horse for forty-four pounds steriing, from the de- 
fender, William Hill, at Kilbimie £sir, about mid-day, on the 
27th of Biay, 1857, and paid the raioe, less five shillings 
returned in name of lucks'penny. Finds second. That the 
defender expressly warranted the said horse as whole and sound 
in every respect. Finds tlnrd. That the pursuer and his 
friends suspected something was wrong with the horse, fSrom 
lus appearing dull and hanging his h«id while standing, and 
drew tiie defender's attention to the circumstance before the 
bargain was concluded, who accounted for the animal's appear- 
ance, by stating that he had shortly before given it a nard 
drive. Finds fourth. That the witness, WilUsm Smillie, took 
delivery of the horse within an hour, or an hour and a half 
after the purchase, and while leading him to the railway station 
observed that he had a difficulty in stooping his head to the 
ground. Finds fifth, That on reaching the station, the horse 
was offered oats and water, both of which he refused, finds 
sixth. That the animal was then put into a horse box, and 
conveyed by rail to Ayr, where he arrived at four o'clock, and 
reached the pursuer's farm the same eveniug, about five or six 
o'clock, when he again refused food, or at least seemed unable 
to swaUow properly, and was observed to cough. Finds seventh. 
That the horse was moderately worked in the plough next day, 
when he was observed to lift at the flanks, to cough and stue 
frequently, and the urine to be tinged with blood. Finds 
eighth. That the horse was again put to the same work 
for the greater part of the 29th of May, when he exhibited 
exactly the same symptoms as on the previous day, and still 
refused both food and water. Finds ninth. That the horse was 
placed under regular medical treatment on the evening of the 
29th of May, and continued so tUl he died, on the 19th of 
June following. Finds tenth, That the horse was unsound 
when the pursu«r purchased him from the defender, and was 
then labouring under the disease of which he afterwards died: 
Therefore decerns against the defender in terms of the conclu- 
sions of the summons ; allows the pursuer to give in an account 
of his expenses, and remits the same when lodged to the auditor 
to tax and report. 

NoTX.— It rarely happens that so conclusive evidence of 
verbal warrandice can be produced as has been done in the 
present case. Here no fewer than four respectable witnesses 
speak in the most distinct manner to what passed at the pur- 
cliase, and which, notwithstanding the defender's own denial, 
cannot leave the shadow of a doubt on any reasonable mind, 
that the horse was expressly warranted sound and correct in 
every respect. The question then is, the state in which the 
animal was when sold, whether sound or not. As might be 
expected, the evidence on this point is contradictory, but it is 
thougLt the great preponderance is in the pursuer*s &vour. 
All the witnesses are agreed that strangles was the cause of 
death, and they are also remarkably unanimous in stating the 
symptoms of that disease, and the order in which these symptoms 
appear- -dulness, loss of appetite, sore throat, difficulty of 
swallowing, cough, lifting at the flanks, etc., etc. The main 
discrepancy in the medical testimony is the rapidity of the 
disease, and the period of time within which all these symptoms 
may arise. The defender's theory is, that the horse was sound 
and in perfect health and spirits when he sold him, or even if 
it then showed some of the premonitor}' symptoms of strangles, 
that its death was caused wlely by the improjier conduct of the 
pursuer in working the horse on the 28th and 29th of May ; 
and he has led evidence to show that no disease to which tlie 
animal is subject yields so readily to treatment as strangles — 
in fact, that nothing but the most culpable stupidity could lead 
to a fatal result ; that every horse, without exception, takes 
strangles, and that not one in a thousand dies. Assuming all 
this to be true, though tiie Sheriff-Substitute confesses much 
of it is new to him, tiie answer is, that the pursuer purchased 
a horse to work — ^he was not to suppose it had strangles. The 
defender himself accounted for the only symptoms he had 
noticed, dulness, lightness of belly, and staring coat. It is by 
no means an unusual thing (especially for a cart horse) to refuse 
food, when first put into a new stable. The pursuer is a miller, 
and not a veterinary surgeon, and even Mr Fulton, the expe- 
rienced veterinary practitioner, who attended the horse, did 
not at first suspect strangles, bc^eving it to be only a bad cold. 
In these circumstances, Sie Sheriff-Substitute cannot hokl that 
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any serious blame, any culpa lata, attached to the pursuer for 
working the horne an he did on the 28th and 20th of May ; 
ueither does he think it proved that the animal's death was 
caused, or even materially accelerated, by the light and easy 
work to which he was put. The main question is, wheth^ or 
not the horse was sound when sold. Various of the pursuer's 
witnesses speak to the animal's appearance ; his coat staring, 
belly drawn up or clinked, banging his head, and dulness, to 
which last Kirkwood drew the defender's special attention 
before the bai^ain was struck. The horse stood for an hour or 
an hour and a half among the defender's other horses, after he 
was bought, and before b^g removed to the railway station. 
It was a tine dry summer day, and there is really nothing in 
the attempt to show that ^e disease might have been con- 
tracted by exposure to the weather. Then in leading Idm to 
the railway station, the witness SmUlie noticed he liad a difH- 
culty m stooping his head, and suspected something was wrong 
with his throat. When Smillie reached the station, and almost 
immediately after delivery was taken, the horse refused both 
oats and water, and never regained his appetite. Here, then, 
is a second symptom of strangles ; and when the horse gets to 
the pursuer's farm the same afternoon, the other symptoms of 
coughing, difficulty of swallowing, etc., etc., all mauifest tliem- 
selves. The glands afterwards swell, the disease progresses, 
abscesses form, and ultim.itely the horse dies. Tlie Sheriff- 
Substitute, therefore, thinks the great weight of the medical 
evidence shows that the diRease had commenced before the 
horse was sold, or delivery taken, and that it is impossible to 
contend the animal was then sound, that disease afterwards 
supervened, and that all these symptoms developed themselves 
with such extraordinary rapidity. 

The defender having ap|jealed against this judgment^ tl.e 
Sheriff (ChristiBon) recalled the same, and gave judgment as 
follows :— 

The Sheriff having considered the closed record, process and 
whole proof, and heard the procurators for the parties, recalls 
the interlocutor appealed from, and tiuds first, that the horse 
sold by the defender to the pursuer on 27 th May, 1857, was 
sold under an express warranty of suunduess. Second, tliat 
the horse was unsound at the time of the sale, though tiie 
disease was not then developed, so as to be apparent. Third, 
that in two or three hours after the sale, the hoi-se was offered 
com and water at Kilbimie station, which he refused, and was 
observed to have a stiffiiess in his neck — that he also refused 
to take food or water at night — and that this inability to take 
any nourishment whatever continued through the whole of the 
28'th and 29th of May, till about two o'clock of the 29th. 
Fourth, that, as stated in the pursuer's condescendence, other 
uumistakeable symptoms of disease manifested themselves, m 
eu*)y as the morning of the 2Sth of May. Fifth, that in this 
state of illnesH and inanition, the hone was worked in the 
plough for ten hours, with an interval for dinner, on the 28th 
of May, and the next day, for at least six hours, till he was 
imyoked, on the representation of a witness, who observed his 
distressed condidon. Sixth, that the working of the horse 
was without the knowledge and sanction of the defender, who 
received no notice till he got a letter of the 30th May. Finds 
that the working of the horse in his state of disease and weak- 
ness, from want of food, was injudicious and improper, and 
calculated materially to aggravate his complaintjs, and to in- 
crease the risk of his death, which followe^l, and that the 
pursuer has lost his claim against the defender, under the 
warrandice : Therefore, assoilzies the defender from the whole 
conclusions of the action ; finds him entitled to expenses, sub- 
ject to modification, and ap^ioints an account to be lodged and 
taxed, and decerns. 

NoTie. — ^The express warrandice is clearly proved, and the 
denial of it on the record is a bad featme in the defender's 
case. The unsound uess is comddeicd to be established. There 
can be little doubt that the refusal of f<NkI and water, and in- 
ability to stoop at Kilbimie, were symptoms of the disea>:e 
which was quite developed next morning. These early symp- 
toms occurring within, at the most, three hours of the sale, 
make it moi-e probable, that the seeds of the disease in a latent 
form existed before the sale than that they were of later origin. 
But on the other hand, the Sheriff considers the subsequent 
maltreatment of the horse to have been great, and inexcusable 
No doubt Mr Dick says, that he does not consider that the 
work to which the horse was subjected was such as to releabe 
the seller from the waiiauly, but in this he is contradicted by 



other witnesses of equal respectabiliW and experience, and 
whose evidence is hx more recondleable with common sense. 
And even Mr Dick owns, that the treatment was injudidous, 
and had a tendency to aggravate the disease. It is not easy 
to conceive, where this is admitted, how the witness can have 
a measure for the degrees of aggravation, so as to pronouuce 
that the injudicious working may not have been the cause of 
death. And this is more especially the case, when it is con- 
sidered that the strangles, whidi seems to have been the disease, 
of which the horse died, is ordinarily, as described by all the 
witnesses, a mild disease, and so little dangerous that Mr 
Cockbum, who has treat^ several hundred horses for it, has 
never lost one. And fitrther, that it is a disease, for which 
not medicine, or active treatment, but care, repose, and nurs- 
ing are the remedies. In Mayhew's edition of Blane, after 
suyifig that the disease is not dangerous, this treatment is re- 
commended : — " Treat gently, nurse rather than physic, and 
on no account take blood." The entire strength " is required 
to throw off the disease, and the animal can m afford to part 
with the smallest part of its vital energy; give no phymc, neither 
pm'gative, sedative, nor febrifuge. Let the animal take 
ffcntle exercise, but not such as to distress him, daily." In re- 
gard to a disease of this mild character, and to be treated^ in 
such a manner, where death ensues after maltreatment, it is a 
reasonable presumption, that it is the treatment, and not the 
disease, which is the cause of death, at all events there can 
be no doubt that it materially enhances the danger. The 
Sheriff, therefore, where the veterinary witnesses differ, thinks 
himself entitled to exercise his own judgment, and indeed he 
confesses, that if even they had agreed in saying, that the 
work to which the horse was put, after so h>ng inalnlity to 
take any food or even water, was not hurtful, he would have 
found it difficult to acquiesce in an opinion so adverse to reason. 
He cannot receive the apology for the jrarsuer, that he was 
ignorant of the diseases and treatment of horses. A certain 
degi*ue of intelligence is requisite in all dealiugs, luid any ordi- 
nary person ou^t to have known, that to work a horse in ill- 
ness and in starvation was wrong. Modified expenses only are 
found due to the defender, beoiuse he has very improperly 
denied his warrandice, and a great deal of the proof relates to 
that point, and to the question of unsoundness. 
Act, James Mbiklx. Alt, Jobs Torrahcx. 
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SHERIFF COURT, GLASGOW. 

(Mb Shebtff Smith.) 

GEOnoB MuBBAT & Co. V. John Tiebnak ft Soir. 

Sale — ^Warranty — Mercantile Amendment Act — Summons — 
Relevancy. — A Jlether bought from a talumanf in the Cattle 
Market J a fat cow, wiiteA, 0)» being hilled^ vhu found bruUed 
and damaged, and to tome extent unfit for retail trade — 
Held in an adion, for las and damage thence arinng, at 
the instance of the purchcuer against the seller, that there being 
no expreu warra/nty of toundnete, and no special purpone 
to which the cow was to be applied being specified at the 
tim>e of sale, the seller was not liable. Averments in a 
summons sujficiewt to warrant proof of the foots anerred. 

The pursuers, fleshers in Glasgow, sued the defenders, cattle 
salesmen there, for loss and damages arising on the sale by 
retail of a fat cow purdbased from them, in the Cattle Market, 
Glasgow, by the pursuers, on or about the 20th November, 
1857; the said cow having been damaged by the defenders 
prior to the sale, or at least when in their possession or under 
their cuutrol, and thereby rendered unfit for the purpose for 
which it was purchased — ^which purpose the defenders knew 
was sale by retail. 

The action was, in the first instance, brought in the Small 
Debt Court, and concluded for the sum of £5; but upon the 
defenders pleading in the action, of consent, it was remitted to 
the Ordinary 1U)11. 

The defenders pleaded — 
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(1.) A denial that the defenden were owing the punneni 
the sum sued for, or any siun whatever. 

(2.) The defenden were cattle salesmen, and sell cattle in 
the Glasgow Market. It was very likely that the pursuers, 
on or about the date mentioned, purchased a cow from them. 
If they did so, the defenders expressly deny that the animal 
was damaged, or injared in any way by them, or that they 
knew it was damaged at the date of sale. 

(3.) The animal, if purchased as averred, was purchased as 
it stood, with all fiiults. No warranty was asked or given. 
The defenders deny that they knew the purpose for which the 
cow was bought. By notice, put up in tiieir office in the 
market, and advertiseuients, the defmiders intimated that 
they are not liable for damage done to cattle by bruising. 
The other statements in the summons were denied so far as 
inconsistent with the above. 

(4.) Under the 5th section of the Mercantile Law Amend- 
ment Act, the averments of the pursuen were insafficient to 
support the libel, and the same was irrelevant. 

The Sheriff-Substitute having heard parties* procurators u^ion 
the relevancy of the action, sustained the same, and allowed 
both parties proofs, adding to his Interlocutor the following 
note: — 

Note. — ^The pursuer does not aver that the defender ex- 
presfdy warranted the cow referred to in the summons, but he 
says that it was expressly sold for a specific and particular pur- 
pose, for which it turned out to be unfit. By the Statute 19tii 
and 20th Victoria, chap. 60 — ^the Mercantile Law Amendment 
Act — it is provided that "where goods shall, after the passing 
of this Act, be sold, the seller, if at the time of the sale he was 
without knowledge that the same were defective or of bad 
quality, sludl not be held to have warranted their quality or 
sufficiency, but the goods, with all faults, shall be at the riisk 
of the purchaser; unless (1) the seller shall have given express 
warranty of the quality or sufficiency of such goods; or (2) unless 
the goods have been expressly sold for a specilied and particular 
purpoee, in which case the seller shall be considered, without 
such warranty, to warrant that the same are fit for such pur- 
pose." If the pursuer, therefore, can preve that the cow was 
expressly sold for a pur|)ose for whidi it was unfit, he will be 
entitled to recover, unless the defenders prove their averment 
that they iutiuiuled that they are not liable for damage dune 
to catUe by bruising. Both parties, therefore, are allowed a 
proof of their aveiments before answer. 

The defenders ap^xialed this judgment ; but the Sheriff, Sir 
A. Alison, adhered, referring to the views stated in the follow- 
ing note: — 

The {nroof allowed is before answer only, and, of course, 
under reservation of the whole pleas of }iarties. All the 
length tiie ^^eriif deems it necessary to go at piiesent, is that 
he does not think this is a case in which he can at once, and 
without further investigation, shut out a pruof. The recent 
Meix»utile Law Amendment Act has made, in many re^ii-octs, 
ft very great change in the Mercantile Law of Scotland, 
whether for the better or not, remains yet to be seen. In 
regard to this particuhvr case, however, and others of a similar 
description, the change mode is nut so gi-eat as in some other 
cases; beuiuse there is a saving dau&e, upun which the pur- 
suer founds, reserving tictiun on acct>uut of latent defects 
where there has l>een cither an express warranty of the quulit}' 
or an implicit warranty from the goods having been sold fur 
either a specitic and declared, or understood puqMise. The 
pui-suer alWges that the cow bought here was purehased in a 
fat catUe niarket, understood to be for auhuals to be imme- 
diately cut up; but tliat the beef prevetl to be very inferior, 
in cunt<e(pience of bruises received by the animal un the voy- 
age from Ireland. In such a cu&e, luider a ccrUiin Htate ut' 
Uie facts, an actiun of damages may still be con; potent under 
the late Statute, and in other circumstances it might not, and 
it is to clear up the case bearing on these facts, that the 
Sheriff has adhered to the luterlucutor, allowing a proof be- 
fore answer. 

The dei'euders* plea, f<.iundcd at common law, on alleged 
moiu on the pursuers* j[>art in iutituating the defect, is nut 



yet disposed of, and will be disposed of by the Court before 
final decision. 

Proof having been led, the imix>rt of which appears from 
the findings in the following Interlocutor, the Sheriff-Sub- 
stitute, after hearing parties' procurators, pconouuced judg- 
ment as follows: — 

In fact, finds, that on the 24th Nov., 1857, the pursuer 
purehased two cows from the defender, in the Glasgow CatUe 
Market, at the price of £20, which he afterwards slaughtered 
for the purpose of selling the meat by retail : i<'inds, that when 
the defenders sold said cows, they did not warrant them, nor 
were they expressly sold for any specified or particular purpose: 
Finds, that prior to the sale of these cows, the defenders had 
put up a written notice on their sale box in the market, inti- 
mating that they would not hold themselves accountable for 
bruises or damage that may have been sustained by any cattie 
they sell, and that buyers must in future purelnuie them at 
their own risk ; and that the pursuer knew of said notice : 
Finds, that when the pursuer had slaughtered and skinned 
these cows, it was discovered that one of them had been seri- 
ously bruised, in consequence of which the meat was consider- 
ably deteriorated in quality, and iHat of it was unsaleable as 
butcher meat, but it is preved that the defenders were not 
aware that the cow was in any way bruieed or injured at the 
time of the sale: In law finds, that by the sUtute lU and 20 
Vic. cap 60, entitied the Mercantile Law Amendment Act> 
it is enacted that " where goods shall, after the passing of this 
Act, be sold, the seller, if at the time of the sale he was with- 
out knowledge that the same were defective or of bad quality, 
shall not be held to have warranted their quality or sufficiency, 
but the goods, with all faults, sliall be at the risk of the pur- 
chaser, unless (1 ) the seller sliall have given an express war- 
ranty of the quality or sufficiency of such goods ; or, (2) unless 
the goods have been expressly sold for a s^iecitied and particular 
purpose, in which case the seller shall be considered, without 
such warranty, to warrant that the same are tit for such pur> 
pose: " Finds, farther and Kjtaratim, that the defenders haying 
intimated, and the pursuers being aware of this intimation, 
that they would not hold themselves accountable for any bruises 
or damage that might be sustained by cattie which they sold, 
the pursuer would not have been entitied to damage even 
prior to the j[)as8ing of the above-recited statute; therefore 
sustains the defences, assoilzies the defender: Finds the pur- 
suer liable in exi>ense8, etc. 

The defender again appealed, but the Sheriff adhered to the 
Slieriff-Substitute's judgment, adding to his Interiocutor the 
following Note : — 

Tins case is one of im|)ortance in point of precedent, as all 
cases are which relate to the recent Mercantile Law Amend- 
ment Act, but the Sheriff cannot doubt that the Sheriff-Sub- 
stitute has rightiy adjudicated ui>on the point at issue. The 
view that he takes ot the com; is this : — The recent Mercantile 
Law Amendment Act has altered the presumption of law ui 
cases where tliere is a di!>pute about articles sold coming up 
to the implied warranty. The rule of the old Scotch law 
was, that a full price implied a sound article, and therefore 
if the article proved tu be mferior, the pmchaser was entitled 
to be freed from the bargain. But the presumption has 
been changed by the statute, which dockres that the pur- 
chaser is in oil cases to be presumed as having taken the article 
tantuM €t talc as it stands, unless there was either an express 
warranty given to the [mrehaser, or it has been proved tu nave 
been sold for a si)ecial purpose bi>ecitied at the time, and for 
which it afterwards proved tu be unlit. Observe it is not said 
imidkd at the time. It is not allegetl here, far less proved, 
that the cuws sold were intended for retail sale after being 
sUughterod, as they were sohl in the fat cattie market, and 
pruvcd totally until fur use after behig cut up. That would 
have been a good plea \uider the old cuinmon law of Scotland, 
but it is not so under tiie present statute, which expressly re- 
quires a si^ecial puri)08e expressed at the time of sale. The 
Sheriff is aware that it is proved that the defenders had put 
ui) a notice on their stall, that they would nut be res^iunbible 
for bruises or latent defi'cts in auimohi sold by them, but he 
attaches no weight to that, as knowletlge of that placard is not 
brought home to the pursuer in the present uistauce. 



Ad. T. C. YouKii. 



Alt. J. Gebbie. 
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26tb Maboh, 1860. 

SHERIFF COURT, GLASOOW. 

(Mb SHEBXFr Suth.) 

William Black's Sbquxstbatiov. 

Buikniptcy — Competitioii for IVotteeihip — ^Affidavit — "Mjul- 
dale— CSonjimot and confident — ^Diligence. — Uetd, f» a comr 
peiUian for the qfiee of Trustee on a Bamkrupt Eebate (1), 
That the doAm of a party eof^unet and confident wUh Ike 
Bankrupt imm not mtffidently wmAed 5y (he production of 
promietory notet; (2), That a dUigenoe eould not he granted 
to tupport the vote given on mkA a eUnm; (3), That it it not 
neeettary in an affidavit by a partner of a deteriptioe firm, 
as suA partner, to name the other partners; atid (4), That 
a mandate subscribed by one partner of mmA a firm is sufficient 
to entitle a mandatory to vote. 

At the meeting for the election of a trastee on the sequestrated 
estates of WiUiam Blade, wholesale provision merchant in Olas- 
gow, creditors whose claims amounted to £1,200 19s Id voted 
for Mr Guild, and creditors whose claims amounted to £1,647 
14s 3d Toted for Mr Johnston, showing an apparent majority 
in favour of Mr Johnston. Ohjections were stated to several 
of the votes for both parties; but the only objections in- 
sisted on were thoee to the vote of James Collins Blade for 
Mr Johnston, and those to t&e vote on the daim by the 
Roxburgh Street Sugar Refining Co. for Mr Guild. Hie note 
to the Sheriff-Substitute's Interlocutor states the objections 
and the grounds on whidi they were disposed of: — 

Having considered the notes of objections for David Bamsay 
Guild, accountant in Glasgow, and William Johnston, ac- 
countant there, com]ietiton for the office of trustee on the 
sequestrated estate of William Black, wholesale provision mer- 
chant, East Howard Street, Glasgow; and having heard parties' 
procurators viva voce thereon: in tonus of Hm provisions of 
the Bankrupt Act, finds and declareH, for the reasons stoted 
in the annexed Note, the said David llamsay Guild to have 
been duly elected trustee on said sequestrated estate: Finds 
the unsuocesHful competitor, William Johiuiton, liallc in the 
expenses of the competition; allows an account thereof to be 
given in, and remits the same to the auditor to tax and report, 
and decerns. 

Note. — At tiie meeting for the dection of Trustee, tlio votes 
for Mr Guild amouuted in value to the sum of £1200 19s Id, 
those for Mr Johnston, to the sum of £1647 14s 3i1, giving 
the latter an ap|)orent majority of £446 15s 2d. The first vote 
given ft»r Mr Johnston objected to by Mr Guild, is that of 
James Collins Blade, claiming for £613 8s 2d. Iliu Shuriff- 
Subetitute is of opiuiou that this vote cannot be sustained. 
Mr Black the daiinaint is the brother of the bankrupt, and 
his daim is founded on three jiromissory notes granted in 
&vour of the claipiaut, one for £100, another for £09 7s 9d, 
both dated in December, 1858, the third for £200, dated 
on 7th January, IS/iU, nud a bUl of cxchaago for £250, 
drawn by the daimaut upon, and accepted by Uie liankrupt, 
1st March, 1859, and iMiyable four months after date, llie 
affidavit merely swears to the debt as vouched by said notes 
and bill; but contains no statement of the circumstances under 
which they were granted, or of the manner in which the debt 
arose. The three (vromissory notes have never been dis- 
counted, but remaiued in tlie claimant's possession since they 
were granted. In these drcumMtauccH, the Slicriff-SulMttitute 
oofunden that the same prmciples apply as those given effect 
to in the Court of Session, in the case of Jno. Anderson v. 
J. W. Guild, 13tli June, 1852. At the diHcussion, a diligence 
was craved by Juhustou t4> recover other documents to in- 
struct Mr Block's claims; but the SheriffSulistitute considen! 
that such an a|>plicatioa is incompetent, as the Statute re- 
quires that the creditor shall produce witli his daim such 
vouchers and other docnments as are suffident to prove his 
debt. Mr Black's daim being rejected, and struck off from 
the votes for Mr Johnston, Mr Guild would liave a majority in 
value of £1G6 ISs. The only objection given to tlie votes for 
Mr Guild, which was insLstud iu at the scrutiny, was that of 
Mr David llichardson, as one of the pai'tuers of the ICoxbuigh 



Street Refining Co., daiming for £216 14a 2d the objec- 
tions being that the creditors, the Roxburgh Street Refin- 
ing Co., is a descriptive firm, and that the names of the 
pwtners of that firm are not given aa required by law, 
and that the mandate ia aubaoribed by aaid firm. The 
Sheriif-Subatitute, however, ia of opinion that the objeo- 
tiona are untenable, and that the vote ahould be auatatned. 
The recent Bankruptcy (Scotland) Act, 1868, provide^ aec 25, 
"that when a creditor ia a corporation, an oaui of verity, made 
aa aforeaaid by the aecretary, manager, eaahier, dark, or other 
prindpal officer of auch corporation, shall be suffident, although 
the person "**ii-^**g the same be not a member of such oorporar 
tion; or, in case of other oompaniea, an oath by a partner ahall 
be auffident;" and in the interpretation dauae, aec. 4, it ia 
enacted that the word ahall indude bodiea corporate, politic, 
or collegiate, and partnerahipa. A company canying on 
buaineaa under a deacriptive firm ia dearly a partneruip, and 
aection 68 providea that the mandatorr of any peraon entitled 
to vote aa creditor may vote in the abaoioe of such creditors. 
The mandate in this instance is signed by Mr Richardson, who 
is a partner of the Roxburgh Street Refining Co., and dearly 
entitled to vote as sudL This vote, therefore, bcixig sustained, 
and Mr Johnston not having insisted on his objectiona to the 
other Yotea, Mr Guild ia left in a majority in value of £166 13s. 

For Mr Johnstons — Jas. Mubdoch. 
For Mr Guild— T. G. Weight. 



31ST March, 1850. 

COMMISSARY COURT, PAISLEY. 

(Mb Shsbitf Glaboow.) 

CaHDU8H*8 Exkoutbt. 

Intestate Suooeaaion Act, 18 Ylc. cap. 23 — ^Competition for 
Executorship. — In a competition for Ike ofjiee of executor, 
between a sister uterine and a cousin german of the deceased, 
Jfdd, that the cousin german was entitled to the office. 

Maboabet Canvlish, Paisley, died intestate on 3d Jan. last. 
She left no brother or sister german or consanguinean, nor any 
descendant of a brother or sister german or consanguinean, but 
she was survived by a sister uterine, and the desce n da n ts of a 
deceased brother uterine, and of a deceased sister uterine, who 
by the Intestate Succession Act, 18 Vic. cap. 23, see. 5, have 
right to one-half of her moveable estate. Miss Condlish woa 
further survived by three cousins german on the paternal side, 
who, prior to the passing of the said Act, would have been 
entitled to the whole of the personal estate, but are now en- 
tiUcd only to the one-half thereof! 

Mrs Webeter of Manchester, the surviving sister nterine, 
applied to the Commissary to be decerned executrix-dative qua 
sister uterine, pleaded that she was entitled to the ofiice in re- 
Bitect of her interest in the estate, in virtue of the smd Act, 
and as being the only surviving sister, though uterine, she was 
the nearest relative, and therefore the next oi kin of the 
deceased. 

Mr James Orr of Liverpool, one of the oouaina of the de- 
ceased, with consent of the other two cousins, oppoaed Mra 
Webster's application, and daimed the office of executor fur 
himself, as next of kin; he contended that though the statute 
gave the half of the personal estate to brothers and sinters 
uterine, it did not confer upon them the status of next of kin, 
a status which, prior to the i>aasing of the Act, they did not 
enjoy, and tliat as under no drcumstances could such rdationa 
get the whole suocessitm, it was obvioudy the intention of the 
LegisUtnte that they should not be regarded as the next of kin. 

The Commissary Depute, after appointing condescendence 
and defences to be given in, pronounced the following judg. 
mcnt, which has been acquiesced in : — 

Having heard parties, finds tiiat the i)ctitioncr Orr is entitled 
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to the office of executor in preference to the oompetiiig peti- 
tioner, and decerns; but in tiie oircainf tanoet of the caee, finda 
no expeoaeB due. 

Non. — Althongh the Act givee half of the Baooearion to 
tbe brother and sikter uterine, it doee not give them the 
status of next of kin. Thej were never so esteemed before 
the passing of the Act 18 Vict. cap. 23. They cannot now 
sacoeed to more than a half of the moveables, even though 
there is no relation on the &ther^s side at all. 

There are sections giving a preference of a half to the father, 
and a third to the mother, over brothers and sisters, but the 
brothers and sisters would be entitled to be decerned exe- 
cutors-dative in prefSsrence to their parent. 

This being the first case of the kind which has come before 
this Court, the Commissary-Depute has given no expenses. 

Act, For Webstxb— Hbotob & Bbownlib, Pollokshaws. 
AU. For Obb^Dayid Campbell^ Paisley. 



2d Atbil^ 1859. 

SHERIFF C0T7BT, PEBTHSHIKE. 

(lis Shbbiw Babolat.) 

FsBOUsoir'a Sxqubstbation. 
Bankruptcy — Sequestration — Affidavit — Amendment — Ex- 
penses. — Edd that the Court may aUcw a creditor to amend 
hit affidavit for the purpoie of rectifying any technical or 
derieal bhuider, and that it it not neeettary that the amend- 
ment thotUd he made on the original affidavit — Opinion that 
expentet thouid he allowed to c^eetort in an appeal where the 
oppotiteparty hat teenred a majority hy amending their affi- 
daivitt. 
Iv this competition for the office of trustee on Ferguson's 
estate, the trustee, who was in an apparent minority, objected 
to four votes. On a motion by the other puty, for leave to 
amend the affidavits, the objector contended against any 
amendment being allowed in this competition, and if rectified, 
that the Statute required the rectification to be upon the ori- 
ginal affidavit. 

In two of the affidavits, the amendments proposed were 
mere tftirh^ii^ or clerical corrections; in the third, tiie amend- 
ment condsted in the valuation of a secmity, omitted in the 
original affidavit. 

The Sheriff, after hearing parties, allowed the amendments 
to be made, and repelled the objections. The note to Mb 
Lordship's Interlocutor describes the proposed amendments, 
and states fully the grounds on which they were allowed. It 
is as follows: — 

The opinion of the Sheriif-Snbstitnte is, that the utmost 
latitude should be given to the admission of the votes of aU 
bona fide creditors represented at tbe meeting, and that the 
only anxiety of the Court should be to exclude persons who 
do not &11 under that character, from improperly exercising 
the right of creditors. He is disposed to allow the greatest 
extent and opportunity of rectifying all merely derieal and 
technical mistakes in an affidavit, which, in the former state 
of the law, were the somce of mudi unsatisfactory and expen- 
sive litigation, to the great prejudice of tbe bankrupt estate. 
The only limit which the Shenif-iSubBtitute is disposed to re- 
cognise under the fifty-third section of the " Bankruptcy (Scot- 
land) Act, 1856,'* is that provided by the Act itself, namely, 
" When the failure to comply with the provisions of this Act 
shaD appear to have been made for some improper or fraudu- 
lent purposes, or where injivy can be qualified bv the other 
creditors, or any of them in respect thereof." Of course, it 
cannot be allowed that any new creditor, who was not repre- 
sented at the meeting, should afterwards come forward on any 
new daim added to a vote or value recorded. With regard 
to the observation, l^t the rectification must be upon the 
Jirst affidavit, this may be where it is a new correction of a 
clerical error; but where it is to supply the onussion of a sub- 



stantial faet, it must obviously form the subject of a supplement 
taiy or exj^anatory affidavit Applying these general prin- 
dples to the particular votes in question: — 

Firtt, Vote of the Clydesdale lUniring Company. 

It was by no means very clear (seeinff that l£e creditors 
voted upon an obligation directly in theur &vour,) that they 
were bound to value the bankrupt's shares in the Edinburgh 
and Glasgow Bank, which came into their possession, not 
directly tnm the bankrupt, but indirectiy, by an arrangement 
with said other bank. Tlie oeditors, however, have wisely 
met the objection, by putting a value upon the shares, which 
enables the creditors to obtain their benefit, if they choose to 
avail themselves of the power conferred upon them by the 
Statute. The correction is, therefore, for tne benefit of the 
creditors, as not only reducing the vote, but also giving them 
what may perhaps be a privilq|;e. 

Second, Vote of James White. 

The affidavit and account was not so far objectionable, as 
there was a want of evidence to fix the dum upcn the buik- 
rupt; and which, not having been supplied, the vote haa been 
rejedbed. 

Third, The Vote of David Logan, Shirres, and Company. 

The objections to the first affidavit were purely technical, 
and have been rectified by the new affidavit; but it was wrong 
in them to add an additi(mal daim, which, of course, has been 
disallowed. 

Fourth, The vote of James Boak and Company. The ob- 
jection here was merdy technical, and has been rectified. 

It is dear under the drcumstuioes that the trustee deot 
cannot get expenses against the objectors, and the Sheriff-Sub- 
stitute is not a littie moved by the argument of their solicitor 
that he should have Ass expenses. It is certainly unusual to 
award expenses to the party who, in the end, haa been un- 
successful, but under the old law, as the affidavits would not 
admit of correction, and as in point of fact it was onlv by cor- 
rection that the trustee dect is placed in a majority, there does 
exist strong reasons for allowing expenses to we objectors. A 
contrary practice will have the effect of introducing excessive 
dovenliness, where there should exist scrupulous accuracy. 
The Sheriff-Substitute therefore indicates his intention that m 
future, on the occurrence of a similar case, he will award costa 
to objectors, who would have been in a majority on the scru- 
tiny, had thdr objections been sustained, (as thev would,) as 
the affidavits originally stood, but who only lost their position 
by subsequent amendments of these affidavits. 

Act. AU. 



6th Afbil, 1859. 
SHEBIFF COUBT, PEBTH. 

(Mb Shbbift Babclat.) 

Mabt MoBBisoN V. John Faichnst. 

Interdict — Beputed Ownership— Possession. — A party who 
had purchaeed tffectt at a pvMic judicial tale, and kept them 
for a nitmher of yeart in the houte of a hrother, wi^ whom 
theretided — Hdd entitled to vindicate them againet her 
hrother't ereditort. 

Thb defender was elected and confirmed trustee on tiie seques- 
trated estate of John Morrison, the pursuer's brother, and 
caused an inventory to be taken of certain artides of house- 
hold furniture, and a cow, alleging that these effects were the 
property of the bankrupt, and vested in him, the defender, as 
trustee. The pursuer presented a petition for interim inter- 
dict, setting forth that she was owner of the articles of furni- 
ture, and also of the cow, aud praying that the defender might 
be prohibited from interfering with, or selling the same. 
Thereafter, the defender, who was landlord of the subjects in 
which the effects were situated, applied for sequestration of 
the same effects for a year's rent, said to be due at Whitsun- 
day, 1858. Another petition for interdict, at the pursuer's 
instance, was presented, disputing the extent of the hypothec, 
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on the gioimd th»t the nibjecta were pow c — e d m from Mar- 
^mn— to Martiimutfy and that the hypothec for one half year 
was aoooidingly loet. The defence in thia second action was 
that the subjecta wera poaMMed from Whitsunday to Whit- 
aonday. 

The actions having been conjoined, and proofs allowed, 
it appeared that the articles of fumitoro did not originally be- 
long to the porsoer's brother, the bankrupt; and they had been 
purchased by the pursuer at a public judicial sale, in 1840. 
That the pursuer, who lived in family with her brother, the 
bankrupt, from the time the furniture was purchased, had a 
cow, before the one in dispute was bought, and that the latter 
was purchased at Larbert market for the pursuer, by her 
brother, the bankrupt, in 1854, and afterwards paid for by her, 
and that she had always sold the produce of both cows. 

Parties having been heard, the Sheriff-Substitute pronounced 
the following judgment: — 

Finds, that the pursuer has proved ownership, by purchase 
and possession of the furniture and effects brought from Mil- 
tonbog to Sunnybrae, so far as claimed by her, reserving to 
particularise any articles so as sufficiently to extricate the case: 
but Unds that she has fkuled to prove her property in articles 
subsequently brought to Sunnybrae: Finds that she has proved 
her ownership and poesoBoion of the cow claimed by her: Finds 
jhMt the pursuer does not daim exemption of her property 
from the defender's right of hypothec as landlord of the pre- 
mises in which the same were situated; but only disputes the 
extent of his said right: Finds, with reference to the extent 
of the defender's right of hypothec, that the possession was 
taken of the prenuses soon after a term of Whitsunday, and, 
that although no rent was exacted for the period of possession 
up to Martinmas following, in the absence of express stipula- 
tion or practice, the tenure must be held to commence and 
endure from Whitsunday to Whitsunday, that also being the 
more common term of entry: therefore, Finds that the pur- 
suer is entitled to vindicate her property from the defender's 
daim as trustee, and continues the interdict to that effect, but 
recalls the interdict so four as regards the defender's hypothec. 
But dedaxing that the defender is bound first to seek recovery 
of his rent and consequent expenses, from the subjects of hy- 
pothec not herein vindicated to the pursuer as her property : 
finds the purtmer entiUed to expenses, subject to modifica- 
tion, etc. 

Note. — ^The pursuer's procurator argued that the late Mer- 
cantile Amendment Act was applicable to this case. But in. 
the first place, that Act has no retrospective power; in the next 
place, that statute leaves the law of Scotland as to reputed 
ownership, and as to a sale without possession, precisely as 
before, but only limits the claims of the creditors of the vendor 
and vendee in the pecuUar instance of the price being paid 
without delivery, so as in that case to assimilate the laws of 
England and Scotland. That possession presumes property in 
the possessor, has always been the law of Scotland. But like 
all other ordinary presumptions, must yield to proof of facts. 
In the present case the pursuer establishes her purchase by 
the strongest of all evidence, namely, a judicial public sala 
This, too, was many years ago, and long before her brother's 
insolvency, or the defender s title to interfere. It must also 
be noticed that the effects so purchased were not then the pro- 
perty of her now bankrupt brother, John, but of her father, 
on whose death she would have succeeded to a portion thereof 
as inheritance. There is evidence that at the time she had 
money wherewitii to make the purchase, and there is no proof 
that she did so with money belonging to John or any other 
person. The interdict at her instance against the sale which 
proved abortive, but not from failure of proof, rather strength- 
ens her claim, seeing that she claimed property even at that 
time against her other's creditors. There is not sufficient evi- 
dence of the subsequent purchase of artides, and which easily 
might have been supi^ed by the evidence of the sellers in Perth. 
The evidence of property in the cow is not altogether so strong 
as that of the furniture bought at a public sale ; but taken as a 
whole it is snffident in the absence of contrary evidence of 
ownenhip in John, llie pursuer has been in po:*se6sion of the 
furniture and cow ever since they came to Sunny brae, just as 
much *^"<< more than either of her brothers, and especially 
Jolm, who appears often to have been from home. The mere 



drcumstanoe of one of the brothers being held as the direct 
tenant, is not snffident to vest in him, and his creditors, the 
right of property of everythmg within the premises. The 
defender's procurator founded on a variety of cases, but chiefly 
on that of Anderum v. Buchanan, 25th December, 1848. 
There can be no doubt that the authorities dted go to sustain 
the right of creditors to attadi subjects in possessi<m of their 
debtor, where a dear right of property is not proved to exist 
in another. To exdude such right of property, thoiu^h latent, 
would be to deprive a person once unfortunate in the world, 
from ever having a furnished house by the hdp of his friends, 
who, in sttdi cases, depending upon the security of the law are 
inclined to purchase their rdative's furniture^ and give it to 
him in loan. The case of Anderson cannot stand high in 
authority where sudi eminent judges as Lords Moncrieff and 
Ivory were in the minority. Besides, in that case, the sale 
was a private one, and the purchaser was never in possession, 
but resided at a distance fit>m the house where the furniture 
was situated. ()n the pursuer's side, there are two cases 
which cannot be so eamly got over, as may be the case of 
Anderson. These are the well-considered cases, 19th Nov., 
1836, Jeffrey, and 8th January, 1840, M'DoufloU. The first 
branch of the case of Jeffirey was dedded by the present 
Sheriff-Substitute, when acting at Stirling twenty-five years 
ago. A sister succeeded in obtaining a decree from him 
against her brother for ddivery of furniture, and subsequentiy 
that furniture was found not even to fall under the landlord's 
right of hypothec, because it had been wrongfully withhdd 
from her, although in ignorance of the landloi^. A stronger 
authority for the right of property, overcoming the presump- 
tion away from possession, cannot be supposed. The case of 
M*Dougall is also a strong authority, seeing that the sale in 
that case was private, and not a public judioal roup^ aa in the 
present instance. 

Against this Interlocutor tiie defender appealed, and, in sup- 
port of his appeal, lodged a reclaiming petition, which the 
Sheriff (Mr £ S. Gordon) appointed the pursuer to answer. 
On advising the petition and answers, he pronounced the fol- 
lowing Interlocutor, affirming: — 

The Sheriff having considered the appeal with the reclaim- 
ing petition in support thereof and the answers for the 
pursuer, dismisses said appeal, and affirms the Interlocutor 
appealed from, and decerns. 

Note. — The evidence establishes that the pursuer was the 
purchaser and own«r of the artides of furniture, etc., referred 
to in the Sheriff-Substitute's Interlocutor and Note. The case 
differs in many material drcumstances fix>m that of Anderson 
V. Buchanan, 22d December, 1848, which is founded upon by 
the defender. In that case the furniture ori^^nally belonged 
to Gordon, the bankrupt. The trustee on his sequestrated 
estate had never taken delivery of it; but allowed it to re- 
main in the possession of the bankrupt. Anderson, a fnend 
of the bankrupt, piundiased it from the trustee, but he never 
obtained delivery; and he also allowed it to remain in the 
possession of the bankrupt, the original owner. There was a 
difi'erence of opinion on the Bench; but wiUiout attaching too 
much wdght to that circumstance, it must be kept in view 
that the Court proceeded on the absence of proof, (probation 
having been renounced,) upon certain presumptions, and their 
decision had reference to the special circumstances of that 
case. The facts that the bankrupt was the original owner, 
and was allowed to continue in possesfdon of the furniture, 
were mainly relied on by the majority of the Court. This is 
brought out very clearly in the remarks of Lord Wood, 
in the recent case of Brown or M'Dougall v. M 'Arthur, 
8th of July, 1858. His Lordship, in reference to Ander- 
son's case, says, "In that case, although no doubt its cir- 
cumstances gave room for many observations upon the l^al 
^ect of disputed ownership, the judgment was not placed upon 
that ground. Apart from that, it was held that the Bankriipt 
Act did not so vest the property and the moveables bdonging to 
the bankrupt, in a purdukse from the trustee, as to exclude 
the subsequent diligence of the creditors, without his oom^ilet- 
ing his right in the usual way required by the law of Scotland 
to transfer the property or moveables; and that the purchaser 
not having done so, but having allowed the goods sold to remain 
in the possession of the bankrupt, he had never acquired the 
jtu in re, and that, therefore, the own«r was not divested of 
his original right as owner, and the goods were open to the 
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dOigenoe of fhe poinding oreditor.** Hia Lorddiip adds, "that 
^18 WM dearly the ground of judgment of the minority of the 
Court.'' Brown or M'Dougall^B case wae alao one in which 
tiie original owner wai allowed to remain in poeseenon of the 
eflfocte, which had been eold about a year before, and no de- 
Uvery of them was made to the purchaaer. Hie Ck>urt founded 
their judgment upon these facte. But in the present case, 
John Morrison, the bankrupt, never was the owner of the furni- 
ture, etc.; the pursuer, who purchased them, took delivery 
and retained possession of them, although, no doubt, she lived 
in the house Mid premises for which John paid rent. In these 
drcnmstances, it is considered the cases of Anderson and 
Brown, or M'Arthnr, cannot rule the present case. 

Aa. A. G. Bud, Auchterarder. Alt. W. G. Youvo, Aucfa- 



6th ApbiIi^ 1859. 

SHERIFF COUBT, AIBDBIE. 

(Mb Shebifv Loan.) 

Jambs MIlbot v. Mansfield Gbdevb. 

Master and Servant — ^Beparation — Oollaboratetir. — A penon 
employed in a eoal pUtua drawer, mutained hodily injuriea 
from the faXLing of the roof of the road, over which he had 
ooauion to poet, and vAicA it wot, by the rtgulatunu of the 
eoUiery, (he employer^ t duty to maintain — SHd, in an action 
for reparation, that, notwith^amding hit having appointed a 
n^fficUnt etaff of men to taperintend the roade, the drfender 
watUaUe, 

Thb pursuer, a drawer in a pit belonging to defender, at 
Palace Craig, near Coatdyke, while f<dlo¥nng his usual avoca- 
tion« on 4th March, 1858, sustained severe bodily injury, iu 
oonaequence of a portion of the roof of the drawing road — 
along which it was his'duty to pass — falling upon him. He 
brought tins action against the defender, concluding for sola- 
tium and damages for the injuries sustained, he having been 
thereby confined to bed, or otherwise rendered unfit for work, 
for several weeks. 

The defender pleaded no liability — ^in respect that the road 
on which the pursuer had sustained injury was, in common 
with the other roads in the pit, under the diarge of an ex- 
perienced ovemnan and roadsman — and referred in support of 
his defence to the principles of law enunciated in the Bar- 
tonshill Coal Company's cases, decided in the House of Lords, 
on 17th June, 1858. 

The pursuer answered that, as by the printed rules of the 
colliery, which formed the basis of the contract between the 
parties, the maintenanne oi the formed roads devolved on the 
employer, the oversman and roadsman were mere representa- 
tives of the defender, and not ooUaJboratenrt in the sense 
adopted in the Bartonshill cases. 

The Sheriff-Substitute, after proof had been led, and parties' 
procurators heard thereon, pronounced the following judg- 
ment: — 

Finds it admitted that the pursuer was a drawer in the ser- 
vice of the defender, at his pit at Palace Craig near Coatdyke : 
Finds, that on 4th March, 1858, he reoraved severe personal 
injuries, in consequence of a portion of the roof of one of the 
drawing roads in said pit having fidlen upon him, whereby his 
spine and loins and left knee were bruised or otherwise injured : 
Finds, th&t in consequence of the injuries so received, the pur- 
suer was confined to bed, or otherwise rendered unfit for work 
for several weeks: Finds, that the pursuer was proceeding 
along a r^ularly formed road, in said jnt, with his hutch and 
in the execution of lus duty as a drawer, when sud aoddent 
occurred: Finds, that by the printed rules of the colliery pro- 
duced by the defender, and a copy of which is said to be given 
to each worker as the basis of the contract between the ptfties, 
it is stated that the maintenance of the formed roads shall de- 



volve on the employer, that is, on the defender in this action : 
Finds, that the road in question was not in a safe condition on 
the mominff and at the time when the pursuer met with the 
accident: Therefore finds, in point of law, that the pursuer haa 
set forth relevant grounds of action against the defender: 
Finds, that the defender is liable in damages to the pursuer, 
and as a solatium for the severe personal injuries so sustained 
by him: Finds, that twelve pounds staling Ib a reasonable 
sum, as the damage sustained by and in solatium to him for 
said injuries: Finds the defender liable to the pursuer in said 
sum of twelve poimds sterling, with interest thereof from the 
date of citation to this action till paid: finds the defender 
liable in expenses, allows an account thereof to be given in, 
and remits the same when lodged to the Depute Clerk of Court 
as auditor, to tax and report, and decerns. 

NoTX. — ^This is an acti(m brought by a drawer in a colliery 
against the owner of the pit, for severe personal injury done to 
him by a fall in the roof of the drawing road along which it 
was his duty to draw coals. It has heea attempted to meet 
this action by a defence that the owner of the pit is not liable, 
he having appointed an eflicient staff, consisting of an expe- 
rienced oversman and roadsman, and that, as the roads were 
under their charge, the prindplm of law applied by the House 
of Peers, in the case of Beid and M'Guire v. Bartonshill Coal 
Company, are applicable to this case. Unless the Sheriff- 
Substitute has mistaken, not only the principles of the law 
enunciated in these very important cases, but also the facts of 
the present case, the Bartonshill cases, instead of being an 
authority for, are against the defender. 

The Bartonshill cases establish the law, that when an injury 
has been done to one workman by the negligent act of another 
— ^the workmen being engaged in one c(»nmon operation oar 
work — the master is not liable for sudi injury. But an import- 
ant exception was made where either there has been negligence 
on the part of the master, or where proper precautions have not 
been taken by him to have proper machinery and proper servants 
employed. The Iiord Chancellor Cran worth, in giving judgment 
on the Bartonshill cases, gave a summary of various cases, 
which he held had been rightly decided on former occasions. In 
particular, he referred to the cases of Patersonv. Wallace (1 Mae- 
queen 748), where a workman had been killed by the £b11 of a 
large stone while in a mine. In this case the Court of Session had 
allowed an issue to try whether the death had been occasioned 
by the unsafe state of the roof, and the negligence of the 
owners in having so left it when the workmen were sent to 
work there — and strong evidence had been offered to show 
that, though the roof was in a dangerous state, its condition 
was known to Paterson, who was killed, so that his death was 
the consequence of his own rashness, and not of the owuer*» 
neglect. The judge who presided on the jury trial was of that 
opinion, and directed the jury tiiat the pursuer could not re- 
cover, and so withdrew the case from tiie jury. Exceptions 
were taken to this direction, but the Court of Seission sustained 
it. On appeal, the House of Lords considered the exception 
weU founded, and allowed a new trial — a course of whidi Lord 
Cranworth expressed his entire approval, the question being, 
as his Lordship remarked, not as to an injury occasioned by 
the unskitf ulness of a fellow-workman, but whether the injury 
had been occasioned by his own rashness or by the roof not 
having been properly secured by the owners. 

Hi9 Lordship referred also to the case of Bryden v. Stewart, 
2 Maeqtkten, 80, where the miners had complained to the 
underground agent of the state of the pit, and, he having re- 
fused redress, tiiey refused to work, and desired to be drawn 
up. One of the men in the course of the ascent having been 
killed, and an action having been brought against the owners, 
the House of Lords, reversing the decision of the Court of 
Session, held that the men had a right to leave their employ- 
ment, and that their employers were bound to take all reason- 
able measures for having the shaft in a proper condition, so 
that the men might be brought op safely, and directed the 
verdict to be entered for the plaintiff. 

The distinction pointed by Lord Cranworth between the two 
cases and the Bartonshill cases is, that they turned not on 
Uie question whether the employers were responsible for in- 
juries occasioned by the carelessness of a feUow-woikman, but 
on the principle that when a master employs his servant in a 
work of danger he is bound to exercise due care, in order to 
have his tackle and machinery in a safe and proper condition, 
so as to protect him against unnecessary risks. 

HiB Lordship also remarked that the master is liable whoi 
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the Accident ocean from ft defective tyttem ; and the present 
Lord Chancellor, Chebnsford, expreeeed his entire concorrenoe 
in the whde of Lord Cnmw(nih*8 opinion. 

Applying the principles of law deducible from the above 
cases, the Sheriif-Sabetitate is of opinion that there are certain 
risks agi^nst whidi the woritman is entitled to hold himself 
protected by the vigilance of the master, viz.: against nnsafe 
roads, and shafts, and defective tackle and machinery. 

Li the present case it so happens that the general role of 
lavr IS confirmed by the agreement of parties, lor by the roles 
of the pit, sec. 34, the workmen are directed, if, in travelling 
along any formed road, or other part of the works, "the main- 
tenance of which, under these regnlations, shall devolve on 
the employer," they meet or see any fall from the roofr, or ob- 
serve any dangerous place^ they are immediately to report it 
to tiie ondergnnmd manager or roadsman. A copy of these 
regnlations is said to be delivered to each worker on accepting 
work, so that they prove the obUgation undertaken by the 
employer, to maintain the Ibrmed roads in a good and safe 
state, and that sndh obligation is not devolved upon a feUow- 
workman. 

The plea^ damnvm fatale, is not set forth in the defenoet to 
this action, although at the bar an alternative plea was set 
up, that it being the roadsman's duty to att«ad to the 
stii^ and safety c? the roads and roof, he is not responsible 
for the roadsman's n^lect, nor for any omission on the part of 
the oversman, they b«ng both feUow-workmen of the pursuer. 

This alternative plea» it appears to the Sheriff-Substitute, 
cannot avail the defender, and in proceeding to state the 
grounds on which he has arrived at tiiis condurion, it is due 
to the parties to state, that it has been satis&ctorily established 
that ¥nw the oversman, and Yemal the roadsman, appear to 
be both steady and experienced men, and competent mr the 
duties that were devolved on them. 

Mr Frew the oversman or manager, a witness for the de- 
fender, states that the roof was of " blaize," some parts of it 
hard and good, and other parts of it more broken, and that a 
day or two previous to the accident there had been a &11 from 
the roof in the same drawing road — ^in conaeooenoe of which 
he sent a man named Sprott to go along and secure tiie roof 
in the whide line of that road. The roof of the road, there- 
fore, was not in a good and safe state at the time, but required 
great watchfulness and attention on the part of those having 
charge of it. Vernal the roadsman, it has already been re- 
marked, was admittedly a steady and experienced roadsman, 
but it is brought out on cross-examination of Sprott, that 
Vernal had hem. absent from the pit for three days before the 
pursoer was ii^ured, owing to his wife's illness, and was not in 
the pit when the fUl took place a day or two before, when 
Sprott was sent to secure it. Li these circumstances the proof 
by the defender that Vernal was an experienced roadsman is 
m no avail, and had he been in the pit attending to his duW 
the probability is that the accident would not have happened. 
But when leave of absence is given Vernal to absent himself, 
what happens I Does Mr frew, the oversman, supply the 
want and superintend the roads to see that th^ are safe! 
Not only does he not do so, but he sends a man, Sprott, as to 
whose qualifications lor the task no one speaks, described by 
Vww as an "ordinary piokman," and that only after he hears 
there had beena fidl, to examine the roads, ''with instructions 
to try where he (Sprott) thought it n e c essar y." For yight 
that appears on the record, that is the only examination made 
during the three days of Vemal*s absence, although by the 
roles of the pit^ sec. 16, the roadsmen are required "attheelow 
of the colliers' shift, and dally, to make careful inspection of 
the whole drawing roads," eta 

It appears from the evidence that Vernal the roadsman 
had retomed to his work on the morning of the accident; hot 
the defender has not called him as a witness, nor is there any 
evidence either as to his opinion of the state of the roof, or 
whether he had examined it at all prior to the aecideiU, 
Frew, however, in his evidence states that on the morning in 
question, one of the workmen reported to him that the roof 
was "working^ or moving at a place further in towards the 
ooal face, thim that at which the accident afterwards hap- 
pened — ^tfaat he took a pick and soonded that part of the roof 
pointed out to him, and as part of it sounded loose and hollow, 
he sent for props to support it— that after this he came dose 
to, but just inside the part of the roof which afterwards feU; 
and when there a collier remarked to him ''that stoop is work- 
ing," on which he "at first made light of the remark, but still 



thouffht it prudent to examine the wUxupf and irbea doing so, 
heara a erncking noise proceeding from tiie stoop, as if it was 
yidifinff to the mass overhead, and he 'Stepped hack." Now 
{f Mr Fnw had not made light of the oouler's remark when 
first made to him, but had instantly examined the stoop — and 
if when he heard the eracidng noise he had stepped mrward 
towards the qoarter firam which he knew the props were com- 
ing that he had himself sent for, instead of going bade, this 
accident would have been prevented. 

Hie Sheriff-Substitute has therefbre fbrmed a very dear 
opinion, that on the grounds above set fintii, the defender is 
liable in damages to the porsuer, which he has assessed at 
twdve pounds — ^in respect of the number of wedcs during 
wUcfa he was entirdy idle^ and of his being only aUe £ot 
lighter worlc, and to earn a smaller wage when he b^gan to 
work. To oome to this decision, it is unneoesnry in tins 
case to decide whether Mr Frew is to be rqnrded as a eoUa- 
horateuroiriioi, althoug]i,had itbeen so, the Sheiiff-Snbstitnte 
would have hdd that^ as the manager of the pit above and 
bdow ground, his acts in that oapad^ become the acts of the 
owner of the pit. 

It is rather remackaUe in these mles^ sec. 21, that while the 
foremen are required to descend the pit before the odlien^ 
shift bMins, to eramine the drawing roads for fire-damp, etc., 
it is only at the dose of the ddft that the roadsmen are re- 
quired to make their inspection, although an equal reason ap- 
pears in the one case as in the other, to have it ascertained 
that the roads are in a state of safe^ before the wockmen 
begin their labour. 

Both parties having appealed, the Sheriff (Sir A. Alison) 
adhered, adding the following Note to his Interlocutor: — 

The Sheriff has perused with mudi pleasure the distinct 
and able Interiocutcr and Note by the Sheriff-Substitute in this 
important case, and he has abo heard the case very ably de- 
bated both by lir Alton and Mr Bose. Though he aiUeres 
to the Interlocutor, however, it is not without considerahle 
difBculty. Not from any donbt that the Interiocotor under 
review is strictly in oonfermity both with the old Sootdi law 
on the subject Mid the obvious justice>of the case, but because 
there is some little difficolty reconciling it with some of tiie ex- 
pressions used and dida therein bv the Lord Chancellor in de- 
noted Bartonshill Coal Ckmipany's cases. The 



dding the recent 

Chaiwellor there expresdy laid it down, in concurrenoe with 
the other appeal Peers, not only that no workman had a daim 
against his employer for damages on account of injuries sus- 
t2ned through the fkult of a feUow-workman, but that those 
persons were to be regarded as fidlow-workmen, not only who 
were engaged in thesamespedes 6twogk,butwkowereemplojfed 
in the iome wcrkihop, mcmiifaetory, ormine, and Lord Oranworth 
even used the strong expression, as iH^pears from the report, 
that the persons engaged in hoisting up the miners to the sur- 
hce, if not eoUaiborateiHrt with them in the actoal cutting oot 
(tf tibe mineral from the rock, were still eoUdbonUeitrt, aa they 
were all engaged in the same general employment of catting 
the coal fhnu the rock which lay in the mine, and bringing it 
to the sorface for sale. If this part of the noble Lord's speech 
is to be taken in its literal meaning without exertion, and 
there is nothing inaccurate in the report, it would have the 
effect of cutting off all daims whatever, at the instance of a 
workman in any manu&ctory or local mine against his em- 
ployer, even for the very grossest case of negligence on the 
part of another workman or person employed, whereby one 
has been injored or killed; becaose, in all such cases, 
the whole workmen employed are oigaged in the common 
work of completing a manufacture or raising minerals to the 
BurfiM». Such a doctrine, if recdved witiiout liinitatioii, 
would be eqoivalent to a total denial of reEef from the master 
in all cases for injories sostained in manufactories or coal 
mines, how gross soever the fikult of the party by whom they 
were directiy occasioned, becaose it need hardly be said that in 
not one case out of a hundred in which the workman does 
the mischief, can he make good any part of tibe damage theieby 
occanoned. But that sudi a state of matters is not only con- 
trary to the obvioos jostice of the case, but to the under* 
standing of English lawyers and judges of their own law, is 
obvioos from the condderation, not only that in that very 
case the Lord Chancdlor said that the master was deariy 
bound to have the tackling and madUnerp attke pU impreper 
order, and consequentiy that he was responsible in damages 
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if they woe not in good condition; bat alio from bin obaerving 
tb»t the two Scotch caieg refened to in the SheriflNSahetitute^ 
Note, were rightly decided, in one of which a maeter was 
found liable in damages auetained by a woricman from a tUme 
/{tiling from the roof of a eoal mine, which is a case tiiat very 
much xesembles the present; and another in which the master 
was found liable in damages for ii^nries snstained by the 
workmen in consequence of the breaking of the tadding, by 
which the workmen were hoisted to the top of the pit» who had 
struck work imder dronmstances in whkh the Court justified 
them in insisting on going to the top. In neither of those cases 
could judgment have passed against the master if he incurred 
no responsibility whatever from the fault of a workman in his 
employment, because the damage in both cases arose from 
u^ligenoc on the part of a coUaborateHt; tad would have been 
preventod if they had been sufficiently attentive and ex- 
perienced. AVithout attempting to say where the line is to be 
drawn between liability and non-liability on the master^s part, 
and respectfully waiting till the Court of last resort shall point 
out where the line Ues, it appears to the Sheriff that the re- 
sponsibility of the defender is established in the present case 
by the following considerations: — 

In the first plaoe, by sec. 34 of the rules and regulations of 
the minc^ a copy of wldoh is proved to have been delivered to 
every miner when he entered the employment, and another 
beinff put up at a conspicuous part of the pit, it is expressly pro- 
vided that tne roof of the subterraneous roads are to be upheld 
by the matter, and that the workmen are to be bound to give 
notice of anything they see dangerous in the roofs, and not to 
pass through any dangerous place until the danger is obviated. 
2d, It is proved here Uiat there v<u danger in the roof, and 
that it was observed before the stones fell which hurt the pur- 
suer, and the manager had given directionH to have it propped 
up where thecreaking had been heard, which was about forty 
paces from where it ultimately fell; but notwithstanding tliis, 
the requisite props were not put up, and the pursuer had been 
sent forward witti his truck by the road surveyor, who was a 
phort way behind him, 1>efore tlie props had been put up, or 
the danger obviated, od, The pursuer was not a collier or 
miner who harl Anything to do with the putting up of props or 
the cutting of coal, but a roaJtman — that is a person employed 
to assist in dragging, with a horse, the trucks from one port 
of the mine to another, and therefore had nothing to do either 
with the propping of the roof or the cutting of the coal hi a 
safe manner. ])oth at common law and under the express 
r on tract of parties in this case, he was entitled to rely on the 
roof being upheld by the master in a safe state. 4th, Although 
the surveyor and underground manager are ]»roved to have 
been skilful and attentive perponn, yet one of them had been 
abnent for three days on leave, iu consequence of his wife's 
illness, and no person was substituted in his stead. 5th, No 
negligence or recklessuess of any kind is proved against the 
pursuer as having occasioned the catastrophe which followed. 

As to the qtumlum of damages the Khcrifi^-Substitute appears 
to have struck a fair medium between the extremes of the 
c\ idence, in which it api)ear8 somewhat exaggerated in this, 
:i.i iu similar co^jes, on the opi^ositc sides, and to have awarded 
.1 fair compensation to the pursuer fur the injuries he sustained. 
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SJTEUTFV COURT, OLASnOW. 

(Mr SimtiFF BrTiL.) 

William OnMisTON & Co.'r Sequestration. 

5-V'qnestration— -Competition—Affidavit — Executor— Vitiation 
— Conjunct and Confident — ^Mandatory. — Iu a compdition 
for a tru9tee»hip in a 9eq%tettralion — IlelU, (1) wf^ere a party 
cUumt in the character of an executor, he mvH produce hi» 
title to iJie office, (2) 77ta/ an affidarii vitiated by an alter- 
ation of the date and mm, ex post facto, is bad. (3) The 
claims of a hrotker4n-law and fttther-in-law of tJte bankrupt, 
voucfied by the banlrupt*a bill only, cannot be anafained, (4) 
A mandate Ity a prindpoTt hnown atjenl, vho has emitted an 
oath to ft debt dnf to the princi^xtf, is good. 



Ik this competition for tmateeihip^ J«mm Smith, aooonntant 

in Olaqiow, had votes amounting in value to £2160 15b 9|d, 

James Thomson, junior, had votes in his fkvonr to the amount 

of £1816 13s. Notes of objections were lodged agamst the 

votes for both parties. Upon a scrutiny, the Sheriff-Substi* 

tute pronounced the following Interlocutor, in the note ap« 

pended to which the nature of tlie objections and findings in 

law thereon are fully stated : — 

Having heard parties* procurators on the notes of objections 
for James Smith, accountant in Glasgow, and James Thom- 
son, junior, aocoimtant there, competitors for the office of 
trustee on the sequestrated estates of William Ormiston k Co., 
general merchants and importers of formgn goods, GU^gow, 
and of William Ormiston, the sole partner of that company, 
as such partner, and as an individiuil: Finds and dedores, for 
the reasons stated in the annexed note, the said James Smith 
to have been duly elected truNtee on sadd sequestrated estates: 
Finds the unsuccessful competitor, Thomson, liable in the 
expenses of the comi)etition. Allows an account tiiereof to 
be given in, and romitn the same to the auditor to tax, and 
report, and decerns. 

Note. — ^At the meeting for the election the votes for Mr 
Smith amounted in value to the siun of £2160 15s 9.^d, those 
for Mr Thomson to the sum of XI 810 1 3s, giving the foimer 
an apparent majority of .€344 2s 9^d. At the scrutiny upon 
the notes of objections, the following votes in favour of Mr 
Smith were held bad, (1,) the vote of C. F. W. Bust, on be- 
half of F. E. D. Host of Sweden, for the sum of £140 I Is 8d, 
in respect that the said sum is brought out in the account, 
annexed to the affidavit, as a balance still due upon cash 
advances, one item of which is for .£500, and no voucher is 
produced to support said item ; (2,) to the vote of T. D. Mar- 
shall for £16 8s 8d, in respect that although the voter claims 
us executor oidy of the late George Lumley, he has failed to 
produce his title as executor, (Andennon, July 0th, 1817); (8,) 
the vote of Alexander Kay, daimiug for £35 8s, in respect that 
the affidavit was vitiated in etsentialibua, both the date and 
sum having been altered by an ex post fado operation, and 
the latter written upon an erasure ; (4,) the vote of Andrew 
Nicolx, claiming for .€99 Os lOd, in respect the claimant is the 
bankrupt's brotlier-in-law, and the claim is vouched only by a 
bill, granted by the bankrupt within sixty days of bankrupt<nr, 
and (5,) the vote of John Nicols, claiming for £97 15s 5d, m 
respect that the voter is tiie bankrupt's father-in-law, and the 
claim w vouched only by a bill granted by the bankrupt. The 
only other objection of any nicety, stated bv Mr Thomson, 
was to the vote of the said C. F. W. Rust, as known agent for 
Ferdenard Glier k >Son, claiming fur £141 7s Id. A mandate 
was grnnted by the agent and not by the principal creditor, 
which it was maintained was extra vires. But, as under sec. 
23 of the statute, a known oeout is cntitied to emit an oath, 
and under that oath is entitled to be ranked and to vote as a 
creditor; and, as under sec. 03, a vote by a mandatory of any 
person entitied to vote as a creditor, is to be held as tite vote 
of the creditor himself, the objeclioii to this vote was repelled. 
The a1)ovc votes, however, which were thrown out, amounted 
to the sum of £390 3s, wliich sum being dedncted from the 
cumulo amount of the votes for Mr Smitii, put Mr Thomson 
in a majority of value of .£52 2^ 9^d. But, on the other hand, 
the following votes for Mr Thomson were Iield bad, viz., those 
of Samuel Davis, claiming for £2C, John Wooley k Co , c?laim- 
ing for £21 4s Od, Charles l^awfonl, claiming for £20 19s 3d, 
and W. .). Yale, claiming for £29 Cs 5d, to the extent of 
£22 1 Os 5d, in rcsjiect that the bills foundetl on, as the vouchers 
of these resjiectivc claitns, were not pi-oduccd. The value of 
these respective votes being £97 M, Mr Smith regaineil a 
majority of £14 Us 7id. 

For Jamks Smith — ^T. O. WniGHT. 
For Jaurs Thomson— W. B. Fauldt.. 
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(Mr Shsritf Bell.) 



Barr BnoTHKBa and Mandatory r. W*'illiaic Forbes. 
Guarantee— Liability of Cautioner — Novation. — A sold goods 
to B, vpon the guarantee of C, at the usual credit; A there- 

n* 
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aft$r took pofpneiU from B by bill and catk and diothofrgtd 
hio daim, B failed to pay the bill at maturity, and gawe 
another bill at a renewal, whi^ wat not aeeepted at meft by 
A; no notice of the dithoncur of the Jlrd bill haring been 
gieen to C.-^Held, that the eatetionmry Miffotion of C woe 
dioduarged, 

On-4Ui Fefarouy, 1858, the firm of D. C. Forbes ft Co. were 
indebted to the pnnnien the ■am of £130 ISi 7d, on which date 
the defender wrote to the pnrsaera a letter of guarantee in the 
following terms : — 

** I hereby hold myself respomdUe to you for the sum of 
£130 18s 7dy being value of goods received from you by 
Messrs D. C. Forbes ft Co., whkh sum I guarantee shall lie 
paid you in the begbming of April next, when your usual 
journey is due. Of the alMve sum £87 Ss 4d to be paid nett, 
and £43 8s 3d, less 2^ per cent, discount. I will also hold 
myself responsible and guarantee you payment for any goods 
which you may send the beforenlesigned D. C. Forbes k Co., 
from tms date to the Ist day of April next.** 

The pursuers, upon reoapt of this letter, continued to supply 
Forbes ft Co. with goods, and upon the 1st of April had done so 
to the value of £89 80. Thereafter the pursuers brought this 
aotion against the defender for the sum of £108 4s 8d, being 
the above siuus of £130 13n 7d and £80 8f«, in oil £220 Is 7d, 
less payments made in cash by Forbes ft Co. to them, XI II 
16s lid. 

The defender pleaded in defence, that the pursuers had dis- 
charged the defender by giving time to the principal debtors, 
and taking their bill for the amount tluc without consulting 
the defender, and had otherwise acted in a way to liberate, 
and then that they hold as liberated the defender from the 
guarantee libelled. 

The Sheriff-Hubstitute, having heard parties* procurators on 
the grounds of action and defence before answer, allowed the 
defender a proof, pro vt de jure, of his averments. 

From the proof adduced, it appears that the pursuers, in 
the month of Ax>ril, called upon Forbes ft Co. for payment of 
the amount duo to tliom ; that Forbcn k Co. not being pre- 
pared to pay the whole amount in ciutli, tUcy granted the 
pursuers their bill at 2 months for £120, .'md paid the balance 
in cash, whcrouimn the ptui«uci-H delivered to Forlxss ^: Co. a 
discharged account acknuwlcdging settlement of the whole 
debt; that Forbes ft Co. Iiein;; unable to retire their bill at 
maturity, sent to tlie jiurfi -lei's ouotUcr note fur the same 
amount, which, however, they did not consent to receive as a 
renewal on discount ; that no intimation was made to the de- 
fender of the pursuors having taken a bill from Forbes ft Co., 
nor did the pm*suer8 intimate to the defender the dishonour of 
the bill till more tlion a month after its maturity, when Forbids 
ft Co. had become insolvent. 

The Sheriff-Substitute havuig thereafter heard parties' pro- 
curators, pronounced the following Interlocutor:— 

Finds, tliat this action Is founded on the letter of gnaiuntec 
No. 6/1, granted by the defender to the pursuers, of date 4th 
Feb., 1858, in which ho giuirautees the {layment to them of 
tlie sum of £130 13s 7d due by D. C. Forbes ft Co. for goods 
received, and which sum he guarantees "shall be paid in the 
l»e^ning of April next, when your usual journey is due:" 
and the smd letter farther guarantees payment of any goods 
which may be sent to the said D. C. Forbes ft Co., between 
the date of the letter and the said first day of April: Finds, 
that the pursuers called on the 14th of April on D. C. Forbes 
ft Co. for payment of the amount then due to them, amounting 
to £180 IGs lid: Finds, that D. C. Forbes ft Co. not being 
prepared to pay the whole amount m cash, the pursuers agreed 
to take the bill No. 10/1, at two months for £120, and the 
bahmoo in cash, which was accordingly ptdd, and thereupon 
the pursuers delivered to the said D. C. Forix» ft Co., the 
discharged account in No. 10/0, acknowledging a settlement 
of the whole debt: Finds, that when the said bill fell due, 



D. C. Forbes ft Co. being nnaUe to retire it, sent to the pw- 
suers, as a renewal for one montii, the promissofy note for 
£120, dated 16th Jnne, 1858, also in process, but the pursuers 
did not consent to recdve it as a renewal, and did not discount 
it, and do not fbund on it in any way In this aotion : Finds 
that no intimation was made by the pursuers to the defender 
of their havinff taken a bill fitnn D. C. Forbes ft Co. on the 
14th April and discharged their account, nor did the pursuers 
make any intimation to the defender of the dishonour of said 
bill till more than a month afterwards, namdy, on the 18th or 
19th July, by which time D. C. Forbes ft Co. had become 
insolvent : Finds, in pcnnt of law, that where a creditor ajgraes 
to give time to his debtor beyond the limits of the original 
obligation, so as to tie up the cautioner by virtue of that 
agreement from having the same remedy he might otherwise 
have had, the cautioner is freed, and, accordingly, where one 
selling goods on the suretyship of another at the usual credit, 
either t^es a bill which he renews, or in the expiration of the 
credit takes a bill at a renewed credit, the surety is discharged ; 
BelFe Com,, vol. I., p. 301, note 4; see also Saimud, 1817; 
8 Merwalit* Rep,, p. 272 ; and Comhe, 1882 ; 8 Bintf Rep., p. 
150; also Hume, Jan. 12th, 1830: Finds, therefore, that in 
the present ease the pursuers having so transacted with D. C. 
Forbes ft Co. as to put it out of the defender's power to take 
his remedy against them at the proper time, that is, the time 
contemplated and q>ecified in the letter of guarantee, the de- 
fender was thereby dischargod from his cautionary oUigation ; 
sustains the defences and assoihdes the defender: Finds the 
pursuers liable in expenses, of which allows an account to be 
given in, and remits the same to the auditor to tax and report, 
and decerns. 

The pursuers having appealed against tins judgment, the 
Sheriff (Sir A. Alison) adhered to the Sobstitute^B Interlo- 
cutor, aji^nding to his Interlocutor the foUowing Note: — 

N0TE.->The Sheriff concurs with the Sheriff-Substitute in 
thinking that the pursuers have, by their own acts, liberated 
the defender fimm-the guarantee granted by him, on account 
of the primary debtors, D. C. Forbes & Co., and that they 
cannot now enforce implement of that guarantee. At the time 
the pursuers took the bill from D. C. Forbes ft Co., the pri- 
mary debtors, for £120, dated 14th April, 1858, at two 
months, they did so without acquainting the defender, and 
having taken that bill and the payments in cash as a settle- 
ment of the whole amount due, lieing then £180 IGs lid, they 
discharged the account, (No. 10/0) acknowledguig the setUe- 
mcnt, and delivered .the same to Forbes ft Co. The taking 
of this bill, without the defender's knowledge or consent, was 
a noffotio d^Ui, and a discharge of the original debt was then 
given, though not of the older guarantee, which, however, feU 
when the debt itself was dischargeil. The pursuers are not 
eiititied to found on the subsequent promissory note for £120, 
dated 16th Jnne, at one month, sent to tiiem with the de- 
fender's indorsation upon it; seeing they refused to receive it 
as a renewal of the former bill, and did not discount it, and 
do not libel upon it in any way in this action, and seeing tiiey 
hod, prior to that, discharged the original debt itself in April, 
by taking the £120 bill from the primary debtors, which dis- 
chari:;ed the guarantee. 

Acf. D. Forbes. Alf, J. N.virmith. 



10 ni M Av, 1850. 

STEWAllD COURT, KIRKOUDBBTGHT. 

(Mr Stbwabd Dvkbab.) 

KiBKWOOD AJTD MiLLKB V, MiLLAB. 

Sale — Breaking Bulk — Mora — Neutral Custody — Personal 
Exception — ^Res Noviter. — A farmer bought a quantity of 
oilcake, vhieh vat repretented at being of the bett quality. 
Immediately after receiving delivery he became avare of itt 
inferior quality, and refuted to pay the price, but retained 
%iOttettion. On a tubtequent ocauion he againrefueed pay- 
ment, and intimated to the teUert that they were eU liberty to 
fake back the oUeake, — Ifdd, in an action for the payment of 
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the price, thai the pwrtAiuer having failed to place (he cake in 
v^Ortd cvMody <m ditcovtring ita inferiority, and intimating 
hit intention to nject it; and having broken lidk, teat barred 
hy personal exception from retieling paymeiU of tJte ptnce. 
Statement whic/t lidd sufficient to ground a plea of bulk broken, 
and i-endcr a condescendence of res noviter unnecessary. 

In Juue» 1857, the pnniien, merchants in Leith, sold a cargo 
of oilcake in the Stewartry of Kirkoadbright, through their 
sigent Mr William Gordon, Auctioneer, Clatehooseof-Fleet. 
The defender, Andrew Millar, farmer, Kempletou, in the 
palish of Twynhohn, purchased a quantity of the oilcake, 
which was represented as being of the best quality, and equal 
to a sample shown; and got delivery thereof on 10th July, 
1857. Immediately after deli very rumours reached the defen- 
der that the oilcake was of bad quality, and on being applied 
to by Mr Gordon he refused payment, assigning the current 
reports as his reason for doing so. Again, on 23d September, 
1857, the defender's agent wroto the pursuers' law agents 
declining payment on the ground of the inferior quality of the 
cake, and intimating that the pursuers were at libei-ty to re- 
move it "on sending for it to Kempleton, where it lies un- 
touched." The defender kept the oUcake in his own pi-emises 
from tlie time of receiving delivery; and it came out in the 
proof that the defender's daughter had used part of the cake 
for feeding calves "twice a<lay for a.short time." Tho present 
Jiction was raised on 30th October, 1857, for i-ccovory of the 
price. 

The pursuers pleaded:— (1.) Oilcake was not rejected within 
a proper time. (2.) Bulk bi-okeu. (3.) l>efeiwler should have 
(ilaoed the oilcake in neuti-al custody. 

The defender pleaded:—! I.) Inferior quality of oilcake. 
(2.) That defender gave intimatiou of his refusal of the oilcake 
as soon as he knew of its spurious quality. 

The only statement in the pursuers' condescendence with 
regard to bulk havhig been broken was, "and it is believed 
that the defender has consumed a portion of it;" and there 
was no plea in law founded on this: but in the defender's 
revised answers, the fact was specifically denied, and one of 
his pleas in law was to the following effect:— "The defender 
not having broken bulk, and having tuneously objected to the 
article, ho is not liable m the price thereof." After the record 
was closed the pursuers lodged a condescendence of res noviter 
t«> have an averment of bulk broken added to this record. 

Proof having been led on both sides, and parties' procurators 
heard, the Steward-Substitute pronounced the following judg- 
ment, which has been confirmed on appeal : — 

Having resumed consideration of this cause, and advised 
the pleadings Nos. 20, 21, 22, 23, and 2-1, finds, that the fact 
allied in article 1 of tiie condescendence for the pursuer. 
No. 23, is not res noviter veniens, in reai>ect 1st, The said fact 
is substantially and sufficiently set forth in article 6 of the 
pnrsuezs' revised condescendence, No. 7, is specifically and dis- 
tinctly denied in the defender's revised defences, ai*ticle 5, and 
3d plea in law applicable to that defence in said revised de- 
fences. No. 9; 2d, The said allegation in tlie revised condes- 
cendence was, by Interlocutor of 12th March, 1858, remitted 
to probation; and 3d proof has been accordingly led relative 
to that all^ration: Therefore finds it unnecessary, and refuses 
to add to the record, or to allow further proof of the fact set 
forth in the condescendence for the pursuer. No. 23, article 1 : 
Finds the pursuer liable to the defender in the expenses reU- 
tive to tiie discussion on the said matter of res novtter veniens, 
as the same shall be taxed by the auditor of this Court : Finds 
it admitted tliat the defendei* in June, 1857, gave to Mr 
William Gordon, Gatehouse, who acted as the pursuers' agent 
in the Stewarty for the sale of oilcake, an order for a ton of 
the pursuers' said oilcake at the price of ten pounds per ton, 
which Mr Gordon, with the pursuers' sanction, represented to 
the defender as being of the best quality, and equal to a sample 
shown by Mr Gordon when the order was given: Finds it 
proved Uiat, on 10th July, 1857, the defender got delivery of 



the ton of oilcake so ordered from the pursuers, and at the 
same time he purchased firom the pursuers and got delivery 
of six hundred weight and three-quarters more of the same 
oilcake, being the broken part or sweepings of the cargo from 
which the foresaid ton had been taken, at the price of nine 
pounds per ton: Finds it proved that the defender |)Iaoed tlie 
said oiladce in his bam, and afterwards in his granary, where 
it still remains, diminished in quantity if not deteriorated in 
quality: Finds it proved that, immediately after delivery of 
the oilcake, rumours reached the defender that its quality was 
bad: Finds it proved, that the defender, on being applied to 
for payment of tho price of the said oilcake byMr Gordon, 
the pursuers' agent, declined to make such payment on the 
ground of its being reported to be of bad quality; and on 23d 
{September, 1857, the defender's agent, by Ins instructious, 
wrote to tho pursuers' agents, again formally dediiuug iiay- 
ment, and intimating that the pursuers might have the oilcake 
''on sending for it to Kempleton, where it lies untouched:" 
Finds it neither alleged nor proved, that the defender, either 
on first suspecting the quality of the said oilcake, or after 
intimathig his intention to reject it as of inferior quality, took 
any means for placing it in neutral safe custody, and preserv* 
ing it from all risks of injury or interference, until the rights 
of parties regarding it should be determined: Finds it proved 
that, in consequmce of that omission on the defender's part to 
put the said oilcake into safe keeping, the defender's sister, in 
order to test its quality, took a irartion of it and consumed it> 
without the defender's knowledge or sanction, in feeding twice 
a-day, for some time, the defender's calves: Fmds it proved 
that a iiortion of oilcalfe, taken from the oilcake in the do- 
fender's granary, was transmittod by the defender to P^fessor 
Anderson of Glasgow for analysis, and found to bo of inferior 
quality; but, with reference to the circumstances in which 
that analysis was made, finds, that it cannot receive efiect 
against the purauers in this cause : Finds, that the defender 
in not entitled, after having kept the oilcake purdiased from 
the purau^iB for so long a period under Ins own absolute caro 
and control alter intimatmg his intention to reject it, and 
havin^r broken bulk and u^ a part of it, to repudiate tho 
bai'gam and return what remains of it : Therefore, repdls the 
defences and decerns in terms of the conclusions of the siun- 
for [layment to the pursuers of the sum of thirteen 
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poimds and nine pence, with interest at the rate of 5 per cent, 
on the said sum from the date of citation: Finds the defender 
liable in expenses, except as above disposed of, etc., and deoems. 

Note. — The Steward-Substitute is very far from disputing 
the validity and reasonableness of tho defender's objections to 
the oilcake, as origmally furnished to him by the pursuers; nor 
is it iMxisible to doubt that if these objections had been pro* 
parly followed out, and not obviated by personal exceptions, 
efiisct would have been given to the defender's pleas, lliere is 
abundant evidence that the cai-go of oilcake, out of which the 
defender was-supi)lied, did not, as a whole, fulfil the pursuer's 
representations.  It was not all of the SMue quality, nor all of 
superior quality. A part of it api)ears to have been analysed 
for behoof of other purchasers, ajid found to be inferior; and, 
in some instances, the price originally stipulated was reduced 
to the purchasers on account of that inferiority. To that ex- 
tent of redress, if not more, the defender would clearly have 
been entitled, if he had asserted his right timeoudy, and in a 
i-egular manner. 

It api)ears from Ins own deix>sition that the defender objected 
to the quality of the oilcake, about a week after it wcu ddiccred 
to him, in consequence of rumours which had reached him re- 
garding it, and wished the agent to take it back. This was 
declined by the agent, and soon afterwards tiie price was again 
demanded from him, and a settiement was again refused by 
the defender on the same ground of allied inferiority in the 
article. 

This amounted to a plain intimation of his intention to re- 
ject the article. It was then incumbent on him at once to 
return the article to the purauers, or if that was opposed by 
them, or was otherways impracticable, or clearly inexpedient 
from the difficulties or expenses attending it, the only oti^er 
course was to place it in safe neutral custody, or hold it him- 
self for the pursuers' behoof, that no injury to, or improper 
interference with it, could occur. The defender, mifortimately, 
followed neither of these courses. He intimated, in due time, 
to the pursuers his objections to the article, and his vnak to 
return it. The pursuers neither admitted the vididity of these 
objections nor the defender's right to return the article, I( 
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Hbtj IumI admUtod tho infariority of the artide, their oppotd- 
iioa to its rstnm would haye tnuisfemd to them the litkB 
stteading its retention in the defender's cniitody. Bat the 
defender nndertook ell these risks by retsinini^ uie article in 
his own absolute custody so lon^ after intimating his intention 
to reject it; and while the validity of his objections and of the 
bargain was undddded and unasosrtained. Moreover, the 
risks incurred by his retention of the oilcake were not vision- 
ary. For, in oonsequenoe of insufficient precautions, or in- 
stnictious regarding it, a part was withdrawn by the defender's 
sister, and uasd by her in feeding the defender*s calves. It ii, 
in the Steward-Substitute's opinion, immaterial whether that 
interferenoe took place with the defeuder's knowledge or not; be- 
canse it was clearly his duty to have taken effectual means to 
prevent it. Nor can it be alleged that the quantity removed 
was so insignificant that no objection could be raised on that 
ground. For, it appears, that for some time it was given to 
the defeuder's calves twice-a'datf, and when seen by Mr Cavan 
shortly before 10th August^ I808, in the defenders granary, 
it had dwindled from one ton six hundred weight and three 
«iuarteni down to lets iha» one ton; or, in other words. More 
than iix hmmired vteight aud three tjuartere of tJie original 
quantity ddivered had been removed or ditappeared. 

It cannot well be maintained, in the face of these facts, that 
bulk was not broken while the article was in tiie defender's 
custody, or that it was kept in such a way as to afford ade- 
quate protection to the pursuers. 

It has been held in a consistent series of decisionfi, that when 
an article has been retained by the purchaser and bulk broken, 
it cannot be returned on the seller, however inferior in quality 
it may be to the purchaser's order. The Stewaid-Substitute 
will only refer to one of the latest cases, Banton and Manda- 
toriee v. Mitchell, dd Jtme, 1845, where that doctrine has been 
most luminously expounded and fuUy recognised. 

llie only point on which the Steward-Substitute had at first 
some doubt, was the period when bulk wot broken. If it had 
been proved that only a email quantity bad been taken out of 
the heap, before iii inferior quality had been suspected or 
objected to, and for the purpose of testing the quality, the per- 
sonal exoq)tion founded on brcalcing bulk would have b^n less 
tenable, more especially if (as in the instance referred to by 
Tjord FuUerton in Hanson's case) " the party taking and using 
the goods had been thrown off his guard by the representa- 
tions of the seller, and relying on his honesty, had uisijensed 
vrith that caution he might otherwise have exercised. But 
these facts the defender was bound to establudi. Now, unfor^ 
tunately, no such proof has been adduced, or seems oddudble. 
For the quantity taken has been shown, on reasonid)le grounds, 
to have been considerable, and as the defender admits that he 
suspected the inferior quality almost immediately after delieeryy 
it most be inferred, in the absence of all proof to the contrary, 
that bulk was broken after the qwUity of Hie artide wae siw- 
jiccted and objected to. Indeed, thu defeudur s conduct, from 
tirst to bust, is irrocouciluable with tho supixMltion tliat thu 
article was used incautiously under the belief that it was suffi- 
cient. For hu not only applied to purtuen' agent soon after 
delivefy, and su)>sc«|uuutly, t<i liu relieved of thu article and 
baigaiu altogether, on account of allegud inferiority iu ita 
quatity, but he farther instructed his agent to write tu thu 



the artide, and it was the porsners who declined to take 
back the artide, and insisted on the baigam being adhered 
to. 

But, on the other hand, the pursuers never admitted the 
inferioritv of the artide sohl and ddivered to the defender, 
and until that fisct was adnutted or proved, the defender bvd 
not a legal right to retom the artide. One part of the car^^o 
sold to other parties may have been bad, and rejectable by the 
purchasers on that ground, while the oUier part of the caigo 
sold and delivered to the defender may have been nnexcei)- 
tionftble in quality; as it appears, from one of the chemical 
reports produced, that the cargo was oomposed of different 
qualities. Nor is it possible to receive and give eflbct to the 
report^ No. 18, as a trustworthy analysis of the article, tu 
originally ddieered to the defender in July, 1857. Hie sample 
submittfld for that analysis was not taken by judicial authority ; 
with the consent or knowledge of the pursuers, or by neutral 
persons. It was altogether an cv parte proceeding, and 
alUiough the puxsners iSmit that the analysis or report, No. 
18, refers to the sample of oilcake ''referred to in the depoei- 
tion^of the said Samud Cavan, dated 17th August, 1838," 
they expresdy deny, or, at least, they refuse to admit, that the 
oilodbe referred to m No. 18 of process is a &ir sample of the 
artide sold to the defender. In these drcumstanoes, the re- 
port. No. 18, must go for nothing, and it must, oonsequeutly, 
DC hdd that the defender, while rejectinff the artide on the 
ground of its inferior quality, h^ it in hie eole cuetody from 
July, 1837, ufJim it wat delivered, utUU the date of thepretent 
action, without adopting any ttepe judicially or regularly to 
hare hie objections verified, and the artide removed from hie 
poueeeioa. 

In these circumstances, the Steward-Substitute is inclined to 
think that witlund the introduetii^n into the eate of the element 
of breaking bulk, there is enough to subject the defender in 
payment of the price stipnUtod. 

In the recent case of M*Beg v. Gardener, 2Sd June, 18l>8, 
the retention by the piunchaser in his sole custody of the horse 
sold to him, from 15th June till 11th August* was held to de- 
prive him of his right to reject the animal as unsound, 
although he hxul intimated the unsounduei<s to the seller, and 
his rejection of her o»< the \Sth June and on the ith July, and 
although the purchaser then rdfused to take her bade. 

Act. W. Aldeb, Gatehouse. 
Alt. W. Cbaio, Castle DougUs, & D. jEHKnrSy Kurkcodbright. 




with reference to the statement in that letter, plead cousin 
tently, or honestly, that bulk was broken before he had re- 
jected the article on the ground of its inferior quality. At all 
events, he has made no rdevant averment, nor led aiiyevident-c 
in support of such a plea. 

The Steward-Substitute i*' relieved of tlm ueceflnlty of con- 
sidering and dedduig wlietbcr the defeudur is barred from re- 
sisting payment of the article, on the ground of its inferior 
quality, by the retention of it in his sole custody so long 
without any active measures to return it, or nut it into 
neutral custody, ectn on the asemaption tliat bulk had not been 
broken/ 

That question is not, iu his oimiiou, so (rea from diiiiculty 
in the present cose, in consequence of the imix>i-taut Kpecialty 
that the defender did not, at any time, refute to return the 
article to the seller, as was done by the purchasers iu the cases 
of Watt V. Olen, 6th February, 182U, and Tadgett d- Co. v. 
M*yair d* Brand, '2ith November, tS52. Tho defender here 
>VM not only wilUn^f, but watt apismmtly dc;*uruus, to return 
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<Mk SUKf'.UT l^thh.) 

Ou.Mt:j:«>D ,Ji:R\Js anuThomsun A2»u MakdaimKV r. 1>laik 

AXD Co. 

rriucL[tal and .\geut — Muiik - A u agent hating 2»tirchuecdf rota, 
the pursuers a qaautUy of goods in his oan name, without 
disclosing the names of the defenders, taho were the prindituh 
in flic transaction, — Ifeld, that the -^tursuers having allowed 
the period of credit allowed to the agent to crpirc without 
making a demand for paymoit on the principals, and harivj 
also, subsetjuent to tlie exjtiry of tlie credit, taken a jtai-tiul 
jKiyment or security from the agent, they were barred frutu, 
claiming the price frofia the defenders^ who had /treinonsli/ 
stilled with the agtni. 

Thi4 wai an action maeil al the instiuicc of OrmeiXHl Jcr\i^ 
& Tliomson, merchants and conuniBsious agents iu Mauchester, 
and mandatories against James Bbick k Co., merchants, (.tla^i- 
gow. The Huminons concludes for ^laymeut by the defendern 
to the pursuers of the sum of 11812 12s 6d steriing, for goods 
sold by the princiisil pursuers to William Wardlaw & Co., 
commission agents in Glasgow, and which were purchased by 
thu latter iu their own name, without disclosing at the time 
that of thu dufcudcrs, m Uo wvix; thvur priiicipob in the tnuiii« 
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action, as the punosn have rixioe learned, and for whom the 
pixrohaae was really niade. 

The defenders in their defences deny that Wm. Wardlaw & 
Go. acted as their agents in the said transactions, or that they 
are liable in any way for the sum sued for — and explained that 
in said transactions, as in othei-s of a similar natui-e, the pursuers 
dealt with Wardlaw & Co. as principals — and more particularly, 
that the pursuers, in the transactions libelled, actually elected 
Wardlaw & Co. as their debtors, and took from them payments 
to aooounti and granted them time after the ordinary period of 
credit had expired. 

The record was closed upon these statements of parties, and 
after proof had been led, Sheriff Bell pronounced the following 
Interlocutor: — 

Having heard parties' procurators, and resumed considera- 
tion of the proof, productions, and whole process — Finds that 
the summons condudes for the sum of £812 12s 6d, for goods 
sold by the principal pursuers to William Wardlaw & Com- 
fiony, commission agents, Glasgow, between the 21st July and 
7th August' 1857, both inclusive, the said goods having been 
pundiased hj Wardlaw & Co. in their own name, without dis- 
closing at the time that of the defenders, who, it is alleged, 
were Uieir principals in the transaction : Finds that the first 
defence stated for the d<tfenden is a denial that, in the trans- 
actions referred to in the summons, William Wardlaw & Co. 
acted as their agents, or that the defenders stood in the reUi- 
tion of prindpsls towards the pursuers; but finds it proved, 
both by the parole testimony and by the five invoices recovered 
from the defender Drew, being the invoices of the goods in 
question, that the said goods were purchased by WiUiam 
Wardlaw & Co., as the defenders' agents, and on their account, 
and that the said defenders were therefore the principals in the 
transactions: Fmds that the second defence founded on by the 
defenders is, that tiio pursuers have lost any right of recourse 
which they might otherwise have had against them as prind- 
l)al8, in respect that they so dealt with Wardlaw & Co. as to 
elect Uiem their debtors, having both given them time after the 
period of settlement had expir^ without making any demand 
on the defenders, and having also obtained a partial settlement 
from Wardlaw and Co.: Fmds, in point of fact, that the pur- 
suers were in the habit of dealing with William Wardlaw & 
Co.'s Mandiester firm as principals, and of invoicing to them 
as such goods sold to them from time to time, and of receiving 
from them settlements in that capacity: Finds, in particular, 
that it is instructed by the invoices 5/2 to 5/5 indusive, that 
the goods now in question were invoiced by the pursuers to 
Wardlaw & Co. as prindpals, and it is not denied by the de- 
fenders that Wardlaw & Co., in purchasing said goods, did not 
disclose that they were acting merely as agents : Finds, that 
the terms on which said goods were sold to Wardlaw & Co. 
were thirty days' credit from the date of the invoiceK, with a 
discount of 1^ per cent. : Finds, that according to the dates of 
delivery, the fint pared woidd thus have been due on the 21ut 
July, and tho last on the 7th September, 1857; or, if an 
average of the dates had been taken, the whole would have 
been due on the 3d September: Finds, that WaitUaw & Co. 
having in the into^al forwarded the said goodn, together Avith 
some others, to the defenders, they paid Waidlaw & Co. in 
full for the same, first by a bill at four months for £1000, 
granted on 21st August and duly retired, and second, by a 
payment in cash, on the 4th September, of £2G3 12s 6d, all as 
instructed by the recdpted account No. 5/6, and not denied by 
the pursuers: Finds, that William WardUw & Co.'s books, 
from which the production No. 11 contMns excerpts, show 
only a balance of .^411 lis 6d, as due by them to the pivsuers, 
but this balance is brought out by takmg credit for a bill for 
X400, as paid by them to the pursuers on the 22d September, 
1857, independent of which bill their books show the whole 
sum now sued for to be due, less 21s : Finds, that the said 
bill was an acceptance of the Manchester firm of Lewis Atter- 
bury, Jun., & Co., at three months, fi-om 19th September, 
1857, which was forwarded by Wardlaw & Co. to their Man- 
chester house ; and finds it proved that it was by them handed 
to the pursuers on the 23d September, conform to the receipt, 
u copy of which is contained in the letter No. 15, and is ui 
these terms: — "£400.— Manchester, 28d Sept., 1857. Re- 
ceived from Messrs Wm. Wardlaw & Co., their draft on 
jjewis Atterbmry & Co. at 3 pios., dated Sept. 19^ for four 



hundred ]H>unds sterling. (Signed) for Ormerod Jervis & 
Thomson, H. Cabbioo. (Stamped.)** Unds, that Lewis 
Atterbury, Jun., & Co. became insdvent before the said bill 
reached maturity, and the pursuers, therefore, cannot now be 
debited with it as a payment, nor, in the state of the evidence 
r^pirding it, can they be hdd to have taken it from Wardlaw 
& Co. other than as a secmity: Finds, that Wardlaw & Co. 
became insolvent in October, 1857, and the manager of their 
Manchester firm, the witness A. M. Frauds, has deponed — 
" The name of the defenders wais first given to the pursuers 
about the time of Wardlaw's stoppage. The pursuers did not 
ask for the defenders' name until after they had repeatedly 
pressed Wardlaw & Co. for payment. It may have been after 
Wardlaw's stoppage. They, the pursuers, looked to us for 
payment. It was because they could not get the money from 
us that the name transjored.' Finds, that the pursuers did 
not make any demand agunst the defenders till the 28th 
October, which was subsequent to Wardlaw &, Co.'s stoppage : 
FindH, in point of law, that the general rule tiiat an unknown 
principal when discovered ia liable on the contracts which his 
agent makes for him, is subject to this qualification, that the 
vendor may predude himsdf from recovering against the prin- 
cipal by the manner in which he chooses to transact widi the 
agent: Finds, more particidarly, that whilst, on the one hand, 
it is no sufiident answer to the vendw's daim, when timeoudy 
made, that the principal has already settled for the goods witi^ 
his agent ; such settlement will, on the oihet hand, protect the 
principal, provided no demand is made upon him till some 
time after the period of credit upon which the agent bouffht 
the goods has expired, the vendor having in the interval dl£er 
given time to the agent, or otherwise transacted with him, so 
as to lead to the inference that he had elected him as his debtor: 
Finds, that in the present case, although the goods were all 
due and payable not later than the 7th September, 1857, the 
pursuers made no demand upon the defenders till the 28th 
October thereafter, by which time Wardlaw & Co. had become 
insolvent, and they had in the meantime so far transacted with, 
and changed liie state of accounts between them and Wardlaw 
& Co., as to have taken from them on the 23d September their 
draft on Lewis Atterbury and Co. at three months ; whilst^ on 
the other hand, the defenders, long before buy demand was 
made upon them by the pursuers, settled with Wardlaw & Co. 
for the price of the goods : Finds, that in these drcumstanoes, 
there was not only such lixekes on tiie part of the pursuers, hut 
also such dection of the agents as their debtors after the credit 
had expired, as, coupled with the alteration in the state of 
accounts between the defenders and Wardlaw & Co., previops 
to the former being sought to be charged with liability, exoiie< 
rates said defeudei's: Therefore, and under reference to the 
authorities referred to in the annexed note, sustains the de- 
fences, and assoilzies the defenders from the condusions of the 
action : Finds the pursuers liable in expenses, subject to con- 
siderablo modification, in respect of the defenders having 
denied in the record that Wardlaw & Co. were their agents; 
allows an account of said expenses to be given in, and remits 
the same to the auditor to tax and report, and decenus. 

NoTK.- -The most recent case on the important branch of 
law mvolvod in this action, am)ear8 to be that of Heald r. 
Otliei-s, 17th January, 1855, English Jurist, vol I., p. 7u. 
It was there very distinctly laid down that when a man pur- 
chases goods through the medium of an agent, the seller, 
though ignorant that he is dealing with an agen^ is not pre- 
duded from afterwards sueing the prindpal, unless he so con- 
duct himself as fairly to lead the buyer to condude that he has 
elected the agent as his debtor. The inquiry necessarily fol- 
lowt5 — What bhall be hdd to be conduct on the part of the 
seller that will liberate the prindpal ? In the case of Kymer, 
1st Camp. p. 109, Lord Ellenborough upon tiiis point said, 
and his cUcta are quoted as sound by Baron Park, in the case 
of Heald — " If the sdler leto the day of payment go by, he 
may lead the prindpal into a supposition that he rdies soldy 
on the broker ; and if, in that case, the price of the goods has 
been paid to the broker, on accoimt of this deception, the 
prind|)al shall be discharged." It is true that, in the present 
case, it cannot be directly asserted that the defenders were 
induced to settle with Wardlaw & Co., through the conduct of 
the^ pursuers, after the goods had become payable to them, 
seeing that the defenders paid their agents in the ordinary 
course of business with them be/are the period of credit allowed 
by tho pm-buciti hod fully expired. But the defbnden cannot 
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be pat in a worse position by (heir prompt payment to Ward- 
law & Co., than they would have been if they had allowed a 
month or six weeks to elapse beyond the proper time of settle- 
ment. In point of fiict, they paid before any demand was 
made on them by the pursuers; if the demand had been made 
timeouslyf the defenders would have bad themselTes to blame, 
if they had been obliged to pay a second time, bat they might 
also have had immediate recourse against Wardlaw & Co. ; as, 
however, tiie pursuers continued for six weeks to look to 
Wardlaw k Co. alone, and imtil their insolvency supervened, 
all chance of relief through them was lost to the defemlers. In 
Petgrave's recent treatise on the law of Principal and Agent, 
the general doctrine, as dedudble from the decisions, is thus 
laid down: — ^'^ There is a qualification to the liability of a 

r' idpal, in cases where a tmrd party has an election, whether 
shall be charged or not, which is this — If there has been 
any lackea on the part of the person seeking to charge the 
prmdpa], so that an alteration is made in the state of the ac- 
counts between the principal and his agent, previous to the 
principal bdi^ sought to be charged, he will be exonerated 
from nabUity. In the valuable notes to SuiitJts Leading Cotes, 
vol. 2, p. 302, the law is stated thus: — "Although the person 
who has dealt with an agent, believing him to be a principal, 
may elect to treat tiie af^r^Uscovered principal as having con- 
to^oted with him, still, if the principal, following the ordinary 
course of business, after his liability to the contractor is com- 
plete, altered the state of his accoimts with the agent, this right 
of the contractor exists, subject to the state of those accounts." 
(See also Story on Agency, p. 528.) Li Smiilts Mercantile Imw, 
p. 132, it is laid down, that the seller cannot abandon the 
responsibility of the agent, and charge the principal, if he "has 
sufiered tiie time for payment to elapse, and the principal to 
alter the state of his account with the broker in such a manner 
that he would be a loser if called on to pay to the seller, for 
then, indeed, sooner than that the principal should be injured, 
the seller will be taken to have elected the agent for his debtor." 
All tins decline becomes still stronger when the specialty 
occurs, as it does here, that the agent has purchased for a 
party who lives furth of the country where the pnrchase is 
made. In the case of Thomson, (!<inith*8 Leading Catet, voL 
2, p. 286,) Lord Tinterden said : — " In this case the bu^^ers 
lived at Dumfries; and a question might have been raised for 
the consideration of the jury, whether, in consequence of their 
living at Dumfries, it may not have been understood among 
all persons at Liverpool, where there are great dealings wi^ 
Scotdi houses, that the plaintifft had given credit to Mr Kime 
(the Liverpool agent) only, and not to a person living, though 
not in a foreign country, yet in that part of the King's domin- 
ions which rendered him not amenable to any process of our 
courts." In his notes [Id., p. 311), Mr Snuth says: — ''In 
each case it is a question as to the intention of the parties, to 
be collected from the facts, and the circumstance of the prin- 
dpal being foreign, may be sometimes considered as of great 
weight in tiie determination of that question. Thus, in an 
ordmary sale and purchase of goods in this country, it is per- 
haps not an unreasonable inference of fact that the parties 
residing here are looked to as principals, where there is no 
stipulation to the contrary." Now, it is in evidence here that 
tiie pursuers had had a long course of dealing witii the Man- 
chester house of Wardlaw & Co., and had settled all their 
transactioiiB with them alone. It does not even appear to have 
suggested itsdf to the pursuers to inquire whether Wardlaw 
& Co. had bought the goods in question, as agents, till after 
their insolvency. The witness Francis says: — "The pursuers 
looked to us for payment ; it was because they could not get 
the money fit>m us that the defenders' names transpired." 
They not only looked to Wardlaw & Co., but they took from 
them, either as a partial payment or as a security, the bill on 
Lewis Atterbury & Co. some time after the account was past 
due. It surely cannot be held that they were entitled thus to 
lie by and thus to transact with the Manchester house, and 
then, when it came down, to turn round for the first time 
on tiie defenders. If such were the rule, it is difficult to 
say when it would be safe for a principal to settle with his 
agent. 

The pursuers appealed against this judgment, and the 
Sheriff (Sir Archibald Alison) adhered, adding the following 

Note. — ^It is hero admitted on both sides that the facts of 
the case are correctly abridged in the hOieriff-vSubstitutc's 
Interlocutor. Ihc Uw viito^ a^ Uud down by him, is generally 



admitted to be correct. But it is pleaded that, by the later 
authorities, an exception is admitted to the general rule, whidi 
applies here, as there was a payment by Black & Co., the 
principals, to Wardlaw & Co., the agent<), during the currency 
of the period of credit, which, though made in good faith, did 
not liberate thj principal, at least as to that portion of the 
price. Stoict/ on Agency, p. 449, is also founded on to the 
same effect. In the case of Heaid, I'cferred to by the Sheriit- 
Substitute, the whole authorities are summed up by Barou 
Park, and the import of them U, that where the conduct of 
the seller has really worked a wrong to the buyer, as, by in- 
ducing him to alter his condition with reference to the princi- 
pal, or affecting the accounts between them, the principal will 
be liberated. The general rule certainly is, that a seller has a 
daim against an undisclosed principal, when he discovers him, 
but that obligation cannot last for ever. It is subject to the 
limitation that tiie claim must be made against the jnincipal 
tempestire, and that this, in caiscs such as the present, means 
within the period of credit, which tiie seller himsdf has given 
to the agent or broker who made tlie purchase, to pay the 
price. Here, the furnishings of the goods took place between 
the 21st July and 7th August, each parcel being to be paid 
for in thirty days. The defenders settled with their agents, 
Wardlaw & Co., for all the furnishings except one, after the 
period when the credit had expired, the 7th September being 
the date when the credit for the price of the last parcel expired, 
and on tiie 22d September the sellers take from tiie agents a 
partial payment or security biU for £400, dated 19tii Sex>- 
tember, 1 857, at three months, drawn upon Atterbury & Co., 
and it is not till the 28th of October, after the insolvency of 
Wardlaw & Co., the agents, that the pursuers, for the first 
time, make a demand upon the present defenders, the then 
discovered principals, for the price of the goods formerly 
settied for with the agents. Under the authorities referred 
to by the Sheriff-Substitute, and in the state of tiie facts as 
found in his interlocutor, the Sheriff concurs with him in 
thinking that the demand is not well founded, either in law 
or equity. 

Act. John Naihmith. Alt Danikl Fobbes. 



13th May, 1859. 

SHERIFF COURT, GLASGOW. 

(Mb SHBRiFif Bell.) 

Waddell «. Gbat & Co. 

Landlord and Tenant — Damages — ^Acquiescence. — Mdd, that 
where, in an offer of lease, the subject «at deteribed as 
" Willie's Old BlacksndlKs ^lap,^ and the subject was after- 
wards used as a blacksmith's and wrighfs shop combined, the 
landlord's daim for damages on its destruction by fire was 
barred, in respect tJiat he liad seen and acquiesced in the re- 
pairs and alterations made on the premises, and that these, 
from their nature, indicated that they were for the purpose of 
adapting them for carrying on said trades. 

In tins action the circumstances were these: — The defenders 
carry on business as agricultural implement makers, at XJdding- 
ston. By letter, dated 24th July, 1856, and note thereto 
appended, dated in October following, they made offer for 
premises known as " Wilkie's Old Blacksmith's Shop." This 
offer was in the first instance accepted verbally by the 
pursuer, and he, in terms of the offer, proceeded to put the 
subject of the let into repair before finally accepting it 
in writing. These repairs having been executed, and the 
defenders having entered into possession, the pursuer, on the 
25 th May, 1857, by letter of that date accepted the defenders' 
offer— adjecting to his acceptance the qualification, however, 
that the defenders would not be allowed to use the premises 
otherwise than as a blacksmith's shop— and that, if they were 
to be UiHid as a vvright's sho|>, the defenders would have to pay 
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the extn premium of iniuiaooe, and be lUble for auy loss that 
migbt be sottained by the pursuer by their so using them. — 
The subjects were destroyed by fire in June, 1857. lender 
the ^pd&oy of insurance the pursuer recovered £249, but aver- 
ring that the sum so recovered did not cover his actual loss, he 
brought the present action concluding for £300 of damages, 
in respect that the fire had been occasioned by the defenders 
converting the iiremiaes let into a vrright shop, or at least by 
using part of them as such. 

The defender averred in defence that the pursuer was aware 
at the time of the let, that the premises were to be used as a 



pofwesttiou, but rather that he acquiesced in it, though stating 
that he considered it dangerous, as making fire more likely; 
Finds that even in the pursuer's said letter of 25th Hay, 1857, 
above quoted, there is no absolute prohibition of the partial 
use of said shop as a wright*s shop, but only an intimation 
that if so used the pursuer would hold the defenders liable for 
extra premiiuns of insurance, and any other loss sustained in 
consequence of such occupation: Finds further, and itparaiiM, 
that m pursuer has fiuled to prove that the fire which took 
place in said premises on the 5th June, 1857, was occasioned 
by the mode in which the defenders occupied the said shop, or 
by any fault or negligence on their part: Finds, on the con- 
trary, that all the evidence goes rather to show that the fire 



blacksmith and wiight shopi and that the repairs, etc., made : was communicated from without, and apparently vnlfuUy, by 
by him indicated the purpose for which the premii>es were to ! wme^rson or pers^ urftnown to the wood«^rk of the ro^ 
ujuuutu«u»«Mi^.«^»u|.^2' r*v 1. If »  near its north end, there bemg at the tune no fire of any sort 



be used— 4hat he had received payment of the half-year's rent 
due at Whitsunday, 1857 — ^that he then knew the premises 
were bdng used as a blacksmith and wright shop, and had 
thus aoquiesoed in the defenders so using them. 

Froolk having been led for both parties, KberifT Bell pro- 
nounced the IbUowing Interlocutor: — 

Having heard parties* procurators, and resumed considera- 
tion of the proof, productions, and whole process: Finds that, 
in as Ikr as the summons oondudes for several sums of rent, 
amounting, in cumtUo, to the sum of £30, the same are ad- 
mitted to Uie extent of £13 108, and the balance is denied, in 
respect it effisirs to Aose parts of the premises which were 
destroyed by the fire, whicn took place in June, 1857: finds 
that, in as nr as the summons concludes for the sum of £300, 
in name of dami^fes for the loss occasioned by the said fire, 
the defence is the same as regards the said balance of rent, 
namely, that the fire was not occasioned, as the pursuer alleges, 
by any n^lisence or Inreach of contract on the part of the de- 
fenders, butby some other cause over which the defenders 
had no control, and for which they are not responsible: Finds 
that the said fire broke out in that part of the premises com- 
monly known by the name of ''Wilkie's Old Blacksmith 
Shop:** Finds that tho defenders made offer for the said shop^ 
in addition to other premises in which they were previously 
tenants under the pursuer, by the misidve letter, Ko. 5-3 of 
the summary process jtroduced hernn, which letter is dated 
July 24ih and October 2*2d, 1856: Finds that the pursuer ad 



within the premises, a feet distinctly deponed to both by the 
last persons who left the shop on the night of the fire, and the 
first who entered it after the fire was discovered, and who saw 
the roof blading, and no fire below from which fire could have 
been communicated to the roof: Finds still further, that the 
pursuer, who admittedly received from the Sun Insurance 
Company the sum of £240 for the damaee done by the fire, has 
feiled to prove that the said sum did not cover the whole 
damage sustained by him, much less that a sum of £800 is 
still exigible for damage not covered by the insurance: Finds 
that the report now in said siunmary process is entirely ex 
parte, and was apparently written out or dictated by the pur* 
suer himself, according to tlie evidence of James Scott and 
James Littlejohn, two of the nominal reporters, as wdl as that 
of the witness Wilham Barr, who rehised to have anything to 
do with said report: Finds that no receipts or vouchers of any 
actual expenditure incurred by the pursuer in making repairs 
have been produced, and the inference on the whole is, that 
any loss occasioned to the pursuer by the fire has been com- 
pensated by the payment made by the insurance company, the 
moro especially considering that it is instructed by the esti- 
mate No. 54 of the damage claimed by the pursuer from said 
insurance company, that the whole estimated amount was 
£290, and it is further instructed by letters in process that the 
pursuer afterwards expressed himself well satisfied with the 
office in paying him £249: Therefore sustains the defences, 
and decerns against the defenders only for the said admitted 
sum of rent, namely, thirteen pounds ten shillings, but quoad 



. - „ . « . . ^ . n ji XV . .. u^'vA odsoiLdes them, and dismiKses the action: Finds the pur- 

mitte^y accepted said otkr verbally, and the repaiw stipu- ; ^^^ ^^y^^^ j^ expenses; allows an account thereof to be given 
Uted for were ordered and executed at sight both of the par- | . ^^^^ ^^^^^ ^j^^ ^„^ ^ ^^le auditor to tax and report! and 
»uer and defenders: Fmds that the defenders got posBessioii i ^^Joq^q^ 
of said shop prior to Martinmas, 1836: Finds tiiat, after the j 



defenders had been for a good many months in possession, the 
pursuer wroto to them on the 25th May, 1857, the letter No. 
44-1, in which he formally accepts their offer of 24th July and 
22d October preceding, with the following modification or ex- 
planation: — "Having offered for and taken these premises as 
a blacksmith^s shop^ you will not, of course, be at liberty to 
use them, or part of them, unless properly partitioned off, for 
any more dangerous purpose, without being liable for the extra 
premiums of insurance, and any other loss that may be sus- 
tained by such more dangerous occupation:" Finds that, in 
answer to this letter, the defenders wrote immediately the letter, 
No. 5-8 of said summary process, of date 20th May, 1857, in 
which they say — "As to auy further conditions as to Wilkie's 
old smith shop, we recognise nothing further than what we 
have already mentioned in our offer for it. With insurance. 



The pursuer appealed to Sheriff Alison, who adhered, Imt 
on somewhat different grounds. The following is his Lord- 
ship's judgment: — 

Having heard parties' procurators under the pursuers ap- 
peal upon the Interlocutor appealed against, and having made 
avizandum and considered the proof and whole process, for the 
reasons steted by the Sheriff-Substitute, as also those contained 
in the following Note — adheres to the Interlocutor complained 
of on the merits, but with this variation or alteraUon as to 
expenses, that half oostA only are found due to the defenders, 
and quoad ultra dismisses the appeal. 

Note. — The Sheriff has arrived at the same conclusion in 



this case as the Sheriff-Substitute has done, except on the 
ete., we can have nothing to do. It is used for the purposes we ! matter of expenses, for a reason to be afterwards stated, but 
contemplated when taking it, as you know very well, and (we) ; he has arrived at this conclusion upon somewhat different 
will so use it as the requirements of our businebs suggest, and | grounds from those stated by him. The view of the case 
can admit of no such supervision as you mention:" Finds that, ' which he takes is this, Ist, The diflference between the amount 




mention that they propose to take it in consequence of being I penter's one jointly. It is proved in evidence here that while 
short of room at their works, and that, among other repairs, i the ordinary rate of insurance for a smith's shop is from 2s 6d 



_ _ ^ shop 

they will require a cart entrance to be made, "so as to allow to 3s per cent., the risk for a Wright's shop is so much greater, 
Norwegian harrows to go out and iu:" Finds it proved that  that the rate varies from 25s to 31s 6d per cent., or from ten 
the repairs which the pursuer sanctioned and saw made were ' to fifteen times the amount. It is evident that an inversion 
of a character to adapt the shop to I o used by wrights as well j of possession is committed by a person who takes premises to 
OS by smiths, and there is no eviderre that the pursuer ever | be occupied solely as a smith's shop, and subsequently converto 
absolutely prohibited said use, or treated it as an inversion of : them into a wright's and smith's shop jointly. If, therefore, the 
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case had rested here, the Sheriff would have held that an iuvcr- ' the premises were originally taken, as for a blacksmith's Bhop. 
lion of possession had taken place which threw the onut upon ; The defenders' expenses are modified to a half, because al- 
the defenders of proving that the fire which ensued had been ] though the defenders have been in the circumstances assoilzied 




quiescence rdmg iptit ft factU, in that inversion, they would 
in all probability have been found liable in part, at least, of 
the damages sought. 

Act. James MruDooH. Alt. T. G. Wright. 



13th May, 18iiO. 
SHKTIIFF COURT, OLASGOW 
(Mb Shebipf Bell.) 



it was taken for a nnitlCe shop, and, if nothing more had en 

sued, the subsequent conversion of it into a joint smith and 

carpenter's shop would have been an inversion. But, unfor* 

tunately, the subsequent conduct of the pursuer was such as | 

to lead the defenders to believe that the conversion of the ; 

premises to the smith's and carpenter's shop had been acquieued j 

»» hy him. For it is proved that, whUe the pursuer was fre- \ 

quently, and sometimes every day, inspecting the premises when j 

the changes were going on, he made no complaint from the ; 

beginning of November, 1856, till the end of May, 1857, that 

these changes amounted to an inversion of the possession, and 

could not be acquiesced in by him. Nevertheless those changes 

were of a kind which unequivocally proved the intention to 

convert the premises into a joint smith and carpenter's shop, -r -r^ -rv 

for not only were wrights' benches and a wood rack put up Archibald John'Stox r. Rowlfa and Dick. 

^thoot objection, and windows struck out in the roof to allow i Interdict— Awiignation of Moveables— Retenta Posacsaione.— 

the liffht to strike on the wnghts' benches, but on the 9th of I rr^j^, .,,„, • ,r^ ^„^^^^„^^^ t%M ^u •««. ««/ . .- -e^m^^ 

tjrm,Z^ ^QK>7 *i%A ».,....,.. ^.^^ - i^j^» -._^j J • xieictt ihat m the circumstances, the sale iwu not one jMling 

May, 18o7, the pursuer wrote a letter, produced in process, ' ,, ... -,.^ ... ^ , , ^ 

in which he approved of the work executed "on the old ! ^indn- the 2ir<nri8iont of the Mercantile Lav: Amendment Ad. 

amiiha aLop now oe(M2ii£dM a wright'stfi^^^^ j The respondents, on Ut Nov., 1858, caused certain articles 

Sf/fw'^^f^^fn^r^ri.^^^ I^ousehold furniture, in possession of Robert Johnston, 

the change wof an mversion, it was homologated by the pursuer, i . , . ^, . , . , , . . , , 

He cannot, therefore, found upon his own letter of 2Cth Iklay, j V»^^ ^ Ghwgow, to be poinded on an extract deerr o ob- 
1857, in which he states that the joint occupation must not be ! tained in an action at their instance against him. Imn-.ti-di- 
attempted, and a partition run between the Wright's shop and ^ ately thereafter Archibald Johnston, who is Robert Johnston's 
the smithy, and that he would hold the defendew liable for any ! fother, presented a petition to the Sheriff of Lanarksliire set- 

ffSf^ff^.VnfTJ^T?'' * "" r^ being done, as a part i ^i^g forUi that the articles poinded belonged to him, and 
of the contract of lease. He may, however, still hold it as a *. ^^ ^ ^, i ^ » u » • x j. ^ i * 

serious warning given to the defenders of the great danger . P"y»»» ***** **»« respondents should be mterdicted from 
with which the inversion of the possession would be attended, ; interfering therewith. He produced an assignation by Robert 
which would throw the onus upon them of showing tliat any Johnston in his favour, dated 2Ut July, 1857, by which, " In 
subsequent fire which took phwe had been casual. consideration of the sum of twenty-five pounds sterling, being 

I ^\H' *v w'^"i '* ^ JT^ from tiie proof whicli has j ^^^ ^^^^^^ ^^ j^ ^^^ ^^ deUvered by Archibald 

l)een led, that the fire which broke out m the premises m June 1^,. j* i.i j^ v. xv j 

following had been owing, in any degree, to tiie joint oocupa- ! Jo^^^iston, and of cash advanced to me, being the agreed on 
tion, or had been other than merely accidental, the Sheriff I pnc© o^ value of the household furniture, and others after- 
would have held the pursuer entitied to such additional damage j mentioned," the granter sold and made over to the petitioner 
from the defenders as he could show was legitimately sustained ! the whole effects poinded. The defence was, that the furniture 
by him, over and abovetho sum of £249 recovered from the ^„ j^ possession of the respondents' debtor and was his pro- 



Insurance Company. But it is here that the pursuers' case 
entirely breaks down. Not only is there no evidence to con- 
nect the fire witii the joint occupation of the premises, but the 
proof rather tends to tiie reverse. It is proved that the fires 
were all put out when the premises were left at 8 o'clock p.m., 
that the fire broke out at 11, and was then first seen in 
the roof near where the rafters lay upon the wall, and that 
although there was a rack of wood in one part of the shop, anji 
the carpenters' shavings had more than once taken fire before ; 
yet there was no visible communication between the fire bdow 
and the flames from the roof, and the rack of wood was at the 
opposite end of the shop from whore the fire was seen. The 
defenders' theory is, that the fire from the roof was kindled 



perty. A proof ha\'ing been allowed, Robert Johnston was 
examined, and stated that the sum acknowledged to have 
been received by him had been advanced in several sums 
before the granting of the assignation; that there was no 
stipulation at the time the money was advanced as to the 
furniture, and that the furniture had all along remained in 
his possession. It was admitted by the defenders, that the 
petitioner, if examined, would concur with his son — aud no 
further proof having been led, it was contended for the 
petitioner that the sale had been proved, and that delivery 
was not now necessary to complete his titie. The respondents 



maliciously from the outside ; but not only is there no evidence ,,,,-v,«, , i.* «i-»r 

of such a diabolical deed, but the evidence seems to preclude j pleaded,, (1,) That there was no sale m the sense of tiie Mer- 
it because it is proved that the roof was partiy slated and ! cantile Amendment Act, 18r>6, sec. 1; and (2,) That the re- 
partiy tiled, and there is no evidence of these having been i spondent's debtor was the reputed owner of the effec^ts. Mr 
taoken or the roof entered from the outside. | Sheriff Bell pronounced the following judgment :— 

Were the Sheriff to hazard a conjecture as to the real origin 
of the fire he should think that it arose from a few sparks from I Having heard parties' procurators, and resumed considera- 
xi.. /.__ .._ xi. -xK- 1. — : • J „xxi-,i -•_ xv_ i — ij. ^Jqjj Qf ^Q proof and whole process: Finds, that the pursuer 

has failed to prove that the poinded effects in question are his 
property: Finds, that they admittedly belonged to the pur- 
suer's son, Robert Johnston, who is the defenders' debtor, but 



the fire in the smithy having risen up and settied in the inside 

of the roof or possibly among some shavings that had got up 

there, in consequence of its having been used as a wright's 

shop. But that is mere matter of conjecture, and cannot 

afford any solid ground for decision. In this state of matters are said to have been assigned to the pursuer by the assigna 

it appears to the Sheriff that the pursuer, who would have had tion No. 8 : Finds, that notwithstanding said assignation, the 

*_-xi J At- j-fi>_ J — » — :-.: — 1 —J--: av- effects remained as formerly iu the house and possession of the 

defenders' said debtor, wlio does not reside with the pursuer, 
but in a house of his own : Finds, that neither the said assig- 
nation, nor the parole evidence adduced in causa, shows that 
there was a bonajlde sale of the said effects, it being, on the 
contrfury, instructed tluvt the defenders' debtor executed the 
said assignation voluntarily, at the suggestion of a Sheriff*fl 
officer, not for any price paid him at the time, but in respect 
of alleged prior advances made to him by the pursuer: Find.«t, 
that such ft transaction is not ft sale falling under the provisions 



a perfectly good case upon the defenders' original missive offer 
ing to take the sndth's shop, has lost it in consequence of 1st, 
his having acquiesced, within the six months after the defenders 
had entered into possession, of the alteration of the premises, 
evidentiy pointing to the joint occupation of the premises as a 
Wright's shop as well as a smithy ; and 2d, in not having been 
suooeasful in tracing the conflagration which subsequentiy en- 
sued, after the warning that he had at length gLyen. of the effect 
of the joint occupation, to any other cause wlSch might equaUy 
have arisen had the occupation been confined to that for which 
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of sec. 1 of the Mercantile Law Amendment (Scotland) Act> 
and both the real and reputed ownerBhip remained witii the 
defendera' debtor, ae in any queetion between him and hk 
creditorB: Therefore sostains the defenoee, recaUs the interim 
interdict formerly granted, and disnussee the petition: Finds 
the pursuer liable in expenses, of which allows an account to 
be giwn in, and remits the same to the auditor to tax and 
report, and decerns. 

On appeal. Sir A. Alison adhered in the following terms: — 

Having considered the Interlocutor appealed against^ and 
reviewed the process, and heard parties' |»rocurators under the 
pursuer's appeal, in respect the assignation founded on by the 
pursuer is inter eonjunetos, and it is admitted that no delivery 
of the eflfects followed on the allesed asngnation, but the 
articles remained in the possession of the party affainst whom 
the decree and diligence was directed, for a period of above a 
year. Dismisses the appeal and adheres to the Interlocutor 
appealed against. 

Act, J. L. Lang. Alt. T. G, Wbight. 



ISth May, 1859. 
SHERIFF COUET, GLASGOW. 

(Mb SHEBIFV BfSRATBXBX.) 

KxB, Bolton and Company v, M'Quazeb, et e contra. 

Consignment — ^Advance — ^Power of Sale-— Intimation. — An 
advance was madehy liU at tix numthi, on the eeemnly of a 
consignment to Singapore, hmt the proceeds of sale of the 
consignment were not sufficient to repay the advance. — Hdd, in 
an action at the consignee^ instaneCf for the difference between 
the proceeds realised and the advance made, and in a counter 
action, conjoined with the former, at the consigner's instance, 
for the difference between the prices at whidi the goods were 
sold and those under whicJi, according to him, they ought not 
to have been sold — that the consignees were not bound by restric- 
tions imposed upon thesale of the goods after consignment — 
that they were not obliged to give the consigner an opportunity 
of repaying adtanees by inHmating theif* intention to sell 
before entering ^ market, and that when there is no express 
restriction along with the consignment, the consignees are 
presumed to have the power of selling at discretion. 

The pbrty M'Quaker consigned goods to Syme ft Co. of Sin- 
gapore, receiving an advance of £103 by bill, at six months, 
on their security, firom the Glasgow finn of Ker, Bolton & 
Co., who have a share in the Singapore business. 

The bill was drawn on 19th October, 1855, became due on 
22d April, 1856, was several times renewed, and lay over 
nearly two years without bdng retired by the acceptor, 



amounting to £27 2s 7d; and to the suit Eer, Bolton & Co 
pleaded — 

(1.) That they and Syme k Co. were totally different flrmi. 

(2.) niat they did not recdve any note from M'Quaker at 
the time of the consignment ; restricting the sale of the goods 
to certain limits. 

At this stage the cases were conjoined, db eontingentiam, 
and a general proof allowed. 

In the course of proof it came out that the Glasgow and 
Singapore firms were substantially the same, so far, at least, as 
the transactions in question were concerned, but that there 
was no condition or obligation come under by them at the 
date of the consignment, that M'QoiJLer's goods should not be 
disposed of under prices fixed by him; besides, the letter 
restricting the power of sale was not written till 1st August, 
1856. To this letter an answer was sent from Singapore 
on 15th October of that year, wherein Syme & Co. do not 
say they will obey the instructions they had received, but 
merely say "contents noted.** 

After debate on the concluded proof the Sheriff-Substitute 
pronounced the following elaborate judgment^ repelUng the 
defences for M'Quaker in the action at Ker, Bolton & Co.'s 
instance; sustaining them in the counter Buit> and finding 
M'Quaker liable in full costs in both : — 

Finds, in point of fact, that M'Quaker, the defender in the 
leading case, and who was then carrying on business in John- 
stone, on or about 19fch Oct., 1855, consigned per the ship 
Jacatza, deven cases and sixty-six tins sewing thread, 
through the firm of Ker, Doering & Co., merchants, Glasgow, 
to tile house of Syme & Co. at ^gapore, for sale on conmus- 
sion by that house there ; and there accompanied the goods an 
invoice, of which No. 7 of process is a copy, the go<xUi being 
stated at 5s per gross, and Is 3d and 7j^d per doien respeo* 
tively: Finds, that concurrent with the consignment, the said 
Ker, Doering & Co. granted the defender their acceptance for 
£103 at six months date, and which became due on 22d April, 
1856, as an advance on the said consignment, and tiie defender 
as an acknowledgment subscribed the letter of date — " Glas- 
gow, 19th October, 1855," appended to the summons at Ker, 
Bolton & Co.'s instance; and in which letter he engages to 
provide cash to retire the acceptance at maturity: finds, that 
at the date when said goods were consigned, and advances 
made— it is not proved that any orders were given that the 
goods were not to be sold below any price then fixed — and the 
consignment was Uierefore made unconditionally: Finds, that 
when the said acceptance fell due on 22d April, 1856, the 
defender M'Quaker fuled to provide cash to retire it in terms 
of his obligation, although required to do so, and it was retured 
by the present pursuers: Finds, that the said goods were 
dulv despatched to, and received by Syme & Co. at Singapore, 
and a sale of one case thread was made and reported on IStli 
May, 1856, amounting, conform to aoconnt current appended 
to said summons, to £20 14s 2d, and of the account sales of 
^at transaction No, 8 is a copy; and the defender does not 
complain of the prices realised for that case: Finds, that the 



M'Quaker, till at last the parties Ker, Bolton & Co. had def«d«r wrote cSect to Syme & Co. the letter of Ist August, 



to retire it themselves. 

In these droumstanoes Syme & Co. sold the consigned goods 
to repay the advance, but the proceeds were less than the con- 
tmts of the acceptance by £16 198. For this sum, accordingly, 
Ker, Bolton k Co. sued M'Quaker. His grounds of defence 



(1.) That the Glasgow firm,(Ker, Bolton k Co.,) were agents 
and partners of the Singapore firm, (Syme k Co.,) in the 
matter of consignments. 

(2.) That the consignment was made upon the express con- 
dition that the goods were not to be sold under certain prices 
paid, by him, and represented to be cost prices; that they were 
BO. sold without intimation, and that, consequently, not only 
was he not liable for the sum sued, but they were liable to 
him for the difference between the prices he had paid and the 
priioes the goods had brought in the market. 

M*Qaak«r| therefore, raised an action for this difibrmoei 



1856, (No. 9 of process,) and which was duly received— 
wherein he states tiiat his 100 yards three-cord spool thread 
" is invoiced at selling price here (Jobnstone), charges added as 
per note at foot, and says — ^You must not sell more to nett 
under cost;" and the note at the foot referred to contains 
items of iJie cost of the thread amounting to 5|d per gross: 
Finds, that on 15th October, 1856, Syme k Co. wrote the 
defender in answer tiie letter No. 10 of process, acknowledg- 
ing receipt of his letter of 1st August; but expressing regi-efk 
that they had still to advise a dull market for sewing thread, 
and citing the selling prices of that date, they conclude — ''We 
are consequently unable to find buyers for any portion of your 
stock, at rates that would remit cost:" Finds it not proved, 
that after receipt of that letter, the defender wrote to, or 
received from Syme k Co., or the pursuers, any other letters: 
Fmds, that after delaying tiU 15th July, 1857, but without 
any communication being made to the ddfender, (the amount 
of the said acceptance remaining still unpaid by the defender,) 
Syme k Co. sold at Singapore the remainder of thei threadj 
and realised, aooording to tho said aoooant ouzrenti £92 12i| 
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8d, and of the aooonnt sales of that transaction No. 11 is a copy: 
Hnds, that the prices at which this Ust sale was made were 
less than the last prices quoted in the defender's letter of Ist 
Angnst, 1856, and were uoder the prices stated in the invoice 
which aooompanied the goods when conngned: Finds, that 
the prices realised on hotli sales, after dedacting commisnon, 
interest, and charges, amounted to £15 19s Uu than the sum 
advanced when the goods were consigned; and this is the snm 
for which the pnrsuers Ker, Bolton ft Co. sue the defender, 
Mid they maintain that they were entitled to sell to reimburse 
the advances made, and these prices are less by £27 2s 7d 
. than the note of Uie cost prices given in said letter of 1st 
August, and for this difference the defender sues Ker, Bolton 
& Co., on the ground that the sale was made contraiy to the 
defender's directions as to the price: Finds, that it is not 
aU^^ by the defender, M'Quaker, that tiie last sale in July, 
1857, was made by Syme & Co. recklessly, or at rates under 
current prices: Finds, that the firm of Ker, Doering ft Co., 
with whom the defender originally transacted, has merged in, 
or is now represented by the present pursuers; and in these 
oos^oined actions they are dealt with on all hands as entitled to 
sue for the advances made by the former firms, and as liable 
to answer for the alleged deficiency on the sales: Finds it 
proved that the pursuers' firm is, as a firm, partners of the 
house of Syme ft Co. of Singapore, and liable for any breach 
of agreement or condition in the matter of the defender's con- 
signment; and from these findings in £MSt, Finds, ti» law, 
tuit in the absence of express contract otherwise, as is the 
case here, "Where goods are conngned to one at a distance, 
there is an implied mamiate to sell at such price and time as 
may seem most beneficial; and this is espedally to be inferred 
where advances have been made on the goods." JBdTt Com., 
hy Shaw, voL 1, p. 178; (yReUly, Hill, May <fc Co. y. Jaffray, 
7th June, 1821; 1 Shaw 61/ Ure di MUlar v. Jaffray, 81st 
Jan., 1818: Finds, that where goods are so consigned, and 
advances have been made upon them oonouzientiy witii the 
consignation, it is not within the privilege of the consignee to 
alter the nature of the mandate to seU at disaretion, whidi 
Budi a transaction implies, by any after instructions limiting 
the powers of sale to a fixed or certain price — the consignee, 
whtti the goods were conngned, and advances made, having 
acquired from the consignee, at the same instant^ an authority 
to sell at discretion, conpleid with an interest in the goods, 
which authority thereby became irrevocabk^ Storey on Agency, 
(5th ed., 1857,) sec 477: Finds, that the principle of law is 
diffsrent where the goods consigned without special orders 
have not been advanced upon contemporaneously vrith tiie 
consignation — ^in such a case the consigner is entitled to vary 
the implied mandate, to sell at discretion, and to assisn limita 
to the conrignee's authority, and, in case after consignation, 
while the consignee is in course of selling the goods, he makes 
advances to the consigner, he merely acquires a lien over the 
goods in his hands for the advances; but the nature of the 
mandate, under whidi the goods oome into his possession, 
undergoes no change, and may be varied or revoked at the 
consigner's pleasure, even after his failure on requisition to pay 
the aidvanoes; but nibject always to the consignee's lien. 
Smart v. Sanders, 12th May, 1848; 6 Manning A Granger v. 
SeotU, Bep. 895: Finds, therefore, that the defender's pro- 
hibition to sell under the last prices, as stated in his letter of 
1st August, 1856, was ineffectual, and that tibte pursuer's con- 
stituents, Syme ft Co. were entitied to sell the goods at their 
discretion in July, 1857, at the prices then received, which 
are not denied to have been the current prices, and the sound- 
ness of the discretion exercised has not been iMwailBd by the 
defender: Therefore, in the action, Ker, Bolton ft Co. r. 
M'Quaker, repels the defences, and finds the defender liable 
to tiie pursuers in the sum of £15 19s, and with interest as 
concluded for. And in the action, M'Quaker «. Ker, Bolton 
ft Co., assojlries the defenders from the conclusions therectf : 
Finds the party M'Quaker liable to Ker, Bolton ft Co., in 
the expenses of both actions; allows accounts thereof to be 
lo^U^ and remits the same to the auditor to tax, and report^ 
and decerns. 

Note. — ^The decision 6t these ocmjoined cases turns on the 
iwwer of M'Quaker, the defender in Uie leading case, to revdce 
the original implied mandate to sell the consigned goods. As 
stated in the record, M'Quaker alleees that the goods were 
consigned "on the condition that uey should not be sold 
nnder certain prices, which he represented to be the cost prices*" 
Aad on this condition the oonsigmnflnt was aooepted and an 



advance made. Had this statement been proved, the result 
could easily have been foreseen, and the case would have pre- 
sented no diflSculty. But the statement has not been proved. 
On the contrary, tiie note of the cost prices, and the direction 
that the goods were not to be sold under these prices and 
charges, (which in the summons, M'Quaker v. Ker, Bolton 
ft Co., were said to have accompanied the consignment), were 
not forwarded to the puxsuen' foreign house till Ist August, 
1856, a date after the goods had not only been received at 
ffingapore, but after one case of them had actually been sold. 
No document relating to the cons i g nm ent, when actually 
made, is produced, except the letter of the defender, M'Quaker, 
admowled^g the advance acceptance on the goods, and bind* 
ing himself to furnish funds to retire it; bui^ in that letter, 
there are no limits to tiie authority of the foreign house to 
sell, and the prices stated in the invmce have never been pre- 
tended to limit the consignees; like all such invoices, it simply 
furnished an index to w^t the consigner wished he might ob- 
tain for his goods, but specified no directions to take tioese or 
any higher prices if he could get them — or lesser prices if the 
markety after a fair trial, would not afford so much. The 
transaction was, tiierefore, one of a very common kind. A 
conrignment of goods, to be made the most of ui the contem- 
plated mariLct. It was a consignment without special instruc- 
tions, and implied discretion in the consignees to sell at what 
times and prices they miffht in their iodgment deem moet ad- 
vantageous. In a simple case of this description, the con- 
signees' authority might, oi course, be entirely recalled or 
altered, and limits set to their diwsretion whenever the con- 
siffner chose; but other dements and interests are evoked, 
^vhen the consigner antidpates the market, and obtains ad- 
vances on his goods. These advances, made al ike time of 
consignation, or afterwards, lead to different consequencesi, 
according to the Sheriff-Substitute's view of the law, as stated 
in his Interlocutor. When goods have been consigned with- 
out special instructions, and i^ vances have been shnultaneously 
made on tiiem by the agent to whom they are consigned, the 
agent ii invested with an authority and interest insepardUe in 
Iheir nature — ^it is an authority to sell at discretion— and on 
the feith of which the advances have been made. The fact of 
giving advances at the moment of consignment^ confers mere 
than a lien on the goods until the advances are repaid; it con- 
fers an irrevocable authority to seU, and not merely to hold 
imtil reimbursed the amount advanced. InafalEng foreign 
market, or in a market subject to mutations in the description 
of goods to suit it, certain kinds might become in a montii 
totiSly unsaleable, or a glut might render a ssle hopeless, at 
rNnunerating prices, for a whole season; but in eitlur even^ 
it would be unreasonable to argue that tiie advancing agents 
were to take these risks and lie out of their money for an in- 
definite period. So it has become settled that the consignee 
is entitled, in cases like these, to sell and rnmbnrse hinwel^ 
independentiy of any attempt on tiie part of the consigner to 
alter the authority originally given. Speaking of a mercantile 
factor^s power once conferred. Professor Bell says — ^"Express 
or tacit revocation by act of the principal, or by death, bank- 
ruptcy, or insanity will have no efiect either to deprive the 
fector of the benefit of his authority in extricating himself 
from transactions already begun, or from the consequences of 
his having acted,** 1 Com., 489. But still more explicitiy, 
and appropriately. Justice Story states the law — " Where an 
authority or power is coupled with an interest^ or where it is 
given for a valuable consideration^ or where it is a part of 
security then, unless there is an express stipulation that it 
shall be revocable, it is from its own nature and cfaancter, 
in contemplation of law, irrevocable, whether it is whswbhiI 
to be so upon the fisce of the instrument co pfe ii iu g the 
authority or not," Com. on the law of agency, (fith ed.,) 
voL iii, 477. This learned Jurist cites a variely^ of cases in 
support of the doctrine thus stated; but the noted AmericBn 
case, Brown Y. M*Grau, 14 Petei^s Sep., 480, and whidi after- 
wards underwent much consideration by the Superior Comi of 
New York; in Mai-fiM t. Douglas, I, SmdfortFs 8mp,, Cami 
JSep., 860, may be regarded as an authority entitled to much 
reqpect. There, as in the preMnt case^ the advance was made 
at the precise time of the consignment^ and no ccmtrolfing 
directions were given to the agent; theire^ however, the prin- 
cipal sought . to direct the sale of the floods in aooordanoe 
with Ins own views; but, in pronouncing judgment^ the Conrt» 
through Justice Story, ruled that> "where convgnment is 
generally, without any spedflo orders as to the tim«ornode of 
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Bale, and the &ctor makes advances, or incurs liabilities on the 
footing of snch consignment, then the l^;al presumption is 
that the factor is intoided to be clothed with tiie ordinary 
rights of fisctors to sell in the exercise of a sound discretion, 
at such time, and in such mode, as the usage of trade and his 
general duty require^ and to reimburse himself for his ad- 
vances and liabilities out of the proceeds of sale; and the con- 
signer has no right, by any subse(|uent orders ffiven after ad- 
vances have be«i made or liabflities incurred oy the factor, 
to suspend or control this right of sale, except so far as respects 
the surplus of the consignment not necessary for the reim- 
bursement of such advances or liabilities." (See this judgment 
quoted in Story, on Agency, p. 95.) 

At the debate it was strongly urged by the defender, 
H'Quaker, on the authority of the case Smart v. Sandert, 
whidi was twice argued before the Court of Common Pleas, 
and finally dedded in the Easter term of 1848, Manning, 
vol. v., p. 895, Cfranger and Scott, that a different rule prevailed 
in the commercial law of this country ; and that whether unze- 
paid advances remained or not, that the consigner of goods, on 
which advances has been made, was entitied to control their 
sale and to vary the original mandate of the consignee to that 
effect. And, at first sight. Smart* t case seemed an authority 
in point, but the Sheriff-Substitute has come to the conclusion 
that it does not conflict in principle with the law as stated by 
Justice Story, or with Enghsh text writers, who also state the 
law as that eminent judge has done. In. Smar^t case the 
goods were consigned without any advance being made at first. 
The factor undertook the sale, having no other orders than are 
implied in the relation of principal and agent, of being con- 
trolled at pleasure by his prmcipal; but after the consignment 
had been made, and after the relation between him and his 
principal had thus been formed, the factor made advances to 
the principal, which eventually, when required, he did not 
repay ; and the factor, contrary to the orders of his principal, 
sold the goods to rdmburse his advances, at prices less than 
those below which the principal forbade him to selL The 
question arose whether, in these drumstanoes, the factor was 
entitied so to sell ? The Court held that the factor was not 
entitied to sell contrary to his principal's instructions; but 
Juetiee Wilde, in delivering Judgment, having noticed the cases 
in which the irrevocable authority of factors to sell to cover 
advances had been recognised, then proceeds: "The result 
appears to be, that where an agreement is entered into on 
sufficient considertUion, whereby an authority is given for the 
purpose of securing some benefit to the donee of the authority, 
8U(^ an authority is irrevocable. This is what U usually meant 
by an authority coupled with an interest, and which is com- 
monly said to be irrevocable. But we think this doctrine 
applies only to oases where the authority is given /or the purpose 
of being a security, or, as Lord Keuyon expresses it, as a part of 
the security; not to cases where the authority is given inde- 
pendently ^ and the interest of the donee of the authority arises 
afterwards and incidentally only. As, for instance, in the 
present case, as disclosed by the 18th plea, the goods are con- 
signed to a factor for sale ; that confers an impUed authority 
to sell. Aftenoards the factor makes advances; this is an 
authority coupled with an interest, but an independent autho- 
rity and an interest sulseqtiently arising. The makiug of such 
an advance may be a good consideration for an agreement, that 
the authority to sell shall be no longer revocable ; but such 
an efifect wUl not, we think^ arise iudependonUy of agree- 
ment." 

The Sheriff-Substitute thinks the principle thus broadly stated 
in Smarts case does not affect tilie rule of decision in Brown v. 
M'Graw, or the circumstances of tins case. Here the autho- 
rity and the interest were not independent and oocuring at 
different periods, but were dependent on each other, and hap- 
pened contemporaneously. The advance was made on the 
goods consigned subject to the nature of the authority there 
conferred to sell — ^that authority was to sell on discretion, and 
the consigner accepted the advance, giving that authority 
which beoEtme thereupon irrevocable until the advances were 
repaid. In SmarCs case, the advance was made on no such 
footing, and the Court simply held that to entiUe the consignee 
to secure such irrevocable authority, he ought to have made 
it the subject of express agreement at the time of advance, for 
until that time he got and held the goods under an authority 
which was revocable at the consigner's pleasure. 

An appeal was taken by M'Quaker, and after hearing parties, 



the Sheriff Principal adhered, appending to his judgment the 
following Note : — 

NOTX. — The Sheriff-substitute has pronounced a very ela- 
borate and able interlocutor in this case, in the whole findings 
in which, the Sheriff entirely concurs. It appears that the 
original consignment of the goods was made in the usual way 
from Glasgow to India, for sale, without any limitation as to 
the price to be got for the goods. The sum of £103 was 
advanced in the form of a biU, at six months, upon the con- 
ngnment, shortiy alter the goods arrived in India, and this 
bm lay over unpaid for eighteen months, the goods bdng in 
the meantime still undisposed of. On the 1 st of August, 1856, 
the consigner wrote to the consignees that they must not sell 
any more of the goods below prime cost, an invoice having 
accompanied the goods when consigned, and the consignee 
answOTed that they noted the contents. But this letter was 
written after the aidvance had been made in the form Of the 
bill above mentioned. The consigner M 'Quaker was aware 
that the bill was lying over tmpaid, and had been suoceadvely 
renewed, and at lengtii the Indian consignees sold the goods 
for their own protection, and the present action is brought at 
the consignees' instance for the baJance due upon the advance 
made over the price received for the goods. In these circum- 
stances, the weight of authority seems to be in favour of the 
opinion in point of law, tiiat the sale by the caoA^ees was 

1'ustifiable, and that the consigneer is bound to acquiesce in it. 
!t is quite true that, in the general case, a consignee, even 
when he has made an advance, is bound to intimate an inten- 
tion to sell the goods to the consigner, in order to give him an 
opportunity of repaying the advance, and preventing the pos- 
sible sacrifice of the goods. But in the droumstances that 
here occur, where the consiniment was made from Glasgow 
to so distuit a country as India, without any limitation or 
restriction as to price, and an advance is made upon the 
strength of that wnlimUed consignment, and a bill granted for 
tile advance by the consigner, which lies over for nearly two 
years, the onus seems to lie upon the consigner of repaying the 
advance, and thereby acquiring the entire command of his 
goods. If he does not do that, and allows the consignee to 
remain so long under the burden of his advance, the latter 
becomes entitied to take steps for his own security, and the 
consigner has himself to blame, if, by not relieving him of the 
advance, after so long a period, he sustains a loss by the sale. 

Act, John Ejbbb. Alt, John Clabk. 



24th Mat, 1859. 
SHERIFF COURT, BERWICKSHIRE. 

(Mb Shebiff Wood.) 



Helen Stewabt v, William Rae. 

Flrocess — Proof. — Hdd, that the pursuer, in an action of JUia' 
tion and aliment, is hound to have proof ai the jlrsi did, to 
rihut any evidence adduced by the defender against her eredi- 
hility, though sudi evidence could not have leen anticipated. 

The pursuer raised an action against the defender, conclud- 
ing for payment of certain sums as aliment of her iU^timate 
child, of which child the defender was the father. Decree 
passed in absence ; but the case was afterwards re-heard, and 
the defender minuted "that the defence was a denial of the 
paternity of the child in question." 

The record was then closed, and proof was allowed under 
the following Interlocutor: — 

The Sheriff-Substitute having closed the record, allows to 
both parties a proof of aU facts and circumstances relevant 
to support this action and defence, with conjunct probation, 
and assigns Thursday, the tenth day of March next, for the 
proof proceeding before him, within the Court House, Dunse^ 
at deven o'clock forenoon. 

At the diet the pursuer adduced evidence in support of her 
action, and the defender adduced proof in support of the de- 
fence. He further produced witnesses to prove facts tending 

1*2 
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to impeach the pairaer's credibility; the statementi on thii 
latter head were now heard of for the first time, and were 
of moh a natoze that they ooold not by any ponilnlity have 
been anticipated by the pursner, who aveiTed that they 
were gioflsiy nntme. thB defender craved ciroumdaotion, 
and the pmsaer objected, and craved to have the diet con- 
tinned, that ihe might "fnith" her eon^ima proof. She hav- 
ing examined her witnenei in co^jonct evidence to that for 
the defender, ae to the fiMsto thowing that he waa in her com- 
pany at late houza, etc., bat not to robot atetemenU affecting 
her bhaiacter. 

Olie Sheriff-Snbetitote (cm IStii Maidi) lefoaed the ponaer^s 
request, and ciroomdnoed the term for proving againat both 
parties. 

Againit tikis the pmsner appealed, and pleaded — 

That theqnestion was whether the parties are bound to be pre- 
pared to lead both proof-in-chief and conjmiot proof at one diet, 
or at oeparaie dia$; that the Act of Parliament oontemj^Jates 
that the proof should be continuous if posnUe, and shoold only 
be a4Joumed on cause shown; that the fkct of wishing to con- 
tinue her oonjimct proof, was a sufficient cause; thatthexecord 
had been closed on a general denial, which amounted to nothing 
more than a plea in law,without any statement of &ets on eitiier 
side, and that the proof adduced to aflbct her credibility could 
not have been antidpatod; that the statements were untrue^ 
and that sudi could be proved by the partiep reflBrred to; that 
it was out of the question to expect her to be prepared to re- 
but statements which she had never heard of before, and that 
as ooiyunct proof was allowed to her, she was entitled to an- 
other diet at which to complete it, to prevent her action being 
injured by a nrpme, whidi was not what the Sheiiff Court 
Act contemplates. 

Answered for the defender— Hie question was whether cir- 
cmnduction, which followed on the proof and conjunct proof 
led by the pursuer, should be opened up; that no sufficient 
canse has been shown for a continuation of the diet; that the 
poisner ought to have stated the points whidi she wished to 
rebut, and the witnesses she meant to adduce, and that her 
mere wish to lead more conjunct proof was not a sufficient 
cause, such as the Act contemj^tes; that as she had tried to 
fiKa-ta her cl^iM on the defender, she ought to have been pre- 
pared at the diet to vindicate her diaiaoter against every pos- 
sible objection. 

The Sheriff (Mr Bell) pronounced the following Inter- 
locutor: — 

The Sherifl^ having resumed conaderation of this case, with 
the redaiming petition for tiie pursuer, No. 16, and answers 
thereto' for the defender. No. 17, the Sheriff-Substitute as 
advised by him, refiises tiie desire of the said redaimmg peti- 
tion, and adheres to the Interlocutor complaixied ol 

Aa, T. BBOOMraLD, Lauder. AU, J. P. M'Watt, Dunse. 



27th Mat, 1859. 

SHEBIFF COUBT, GLASGOW. 

(liB SHBiun' Bkll.) 

HUNTBB, NSWALL k CoMPANT'B SxQUZSTBATIOV. 

Bankruptcy — ^Deed of Arrangement — Compodtion Contract. 
— Hdd, IhfU Uisno objection to a Deed of Arrangement that 
it eomprAmdi inter alia a CompotUion Contract — Cirewn- 
ttaneet in which a Iked ofArratiffement hdd not unreasonable' 

Thb estates of Hunter, Newall k Company, warehousemen, 
Glasgow, and WUliam Hunter and James NewaU, both ware- 
housemen there, the individual partners of that company, as 
sudi partners, and as individualB, were sequestrated by the 
Sboelff of X^BWlsshire on the 22d day of December, 1868. At 



the meeting oaUed for electing a trustee and commissioners, 
which was held on the 81st day oi December, it was resolved 
by a majority in nmnber and four-fifths in value of the credi- 
tors present or represented at said meeting, that the estates 
should be woond-up under a deed of anangement^ and that an 
application dioold be presented to the Sheriff to sist prooedure- 
in the sequestration for a period not exceeding two months, aU 
in terms of the " Bankruptcy (Scotland) Act, 1856," and parti- 
cularly sections 35, 36, 37, and 88 thereof. 

The bankrupts having reported this resdution to the Sheriff, 
they presented an application for sirt accordingly, and craved : 

That his Lordship diodd sist all profcedure in the said 
sequestration for a period of two months ; and thereafter, on 
a deed of arrangement, duly entered into and executed, in 
terms of the statute^ bdngproduced to his Lordship, and alter 
such farther order or proceedings as to him diould seem proper, 
approve of such deed of arrangement^ declare the said seques- 
tration at an end, and appomt the judgment of recall to be en- 
tered in the Begister of Sequestrations, and on the margin of the 
Begiiter of Inhibitions; reserving always the fuU efibot of tba 
said sequestration in so fiv as might be ne cessa r y fbr the pur- 
pose of preventing, challenging, or setting adde prefarencei 
over the estate; or to do otheiwise, eto. 

The Sheriff, having oonddered the applica tio n , (on 4th 
Janoary, 1859) ordered service upon those creditors who 
voted against the resolution, their mandatories^ or known 
agents, and after hearing objections, whidi were snbeequentiy 
abandoned, by one of the creditors, (on 19th January) ha pro- 
nounced an Interlocutor, in which hor- 

Iinds that a majority in number and four-fifths in value of 
the creators, assembled at the first statutory meeting, have 
resolved that the estates of the bankrupts ou|^t to be woond-up 
under a deed of arrangement, tiiat sudi resolution has been 
doly carried, and that the present application is reasonable ; 
thnrefore asts procedure in the sequestration ibr the period of 
two months flrom this date. 

A deed of arrangement between the bankrupts and fouv' 
fifths in number and value of the whole creditors on their 
estatea* having in the meantime been executed and produced, 

• DEBD OF ABBANOBKBVT. 

This deed of arrangement, entered into and executed by and 
between Hunter, NewaU & Company, warehousemen in Glas- 
gow, and William Hunter and James Nevall, both wardiouse- 
men there, the individual partners of the said company, on the 
one part; and the subscribers!, named and designed in the test- 
ing clause hereof, creditors, or mandatories for oneditors in the 
sequestration of the said Hunter, Newall k Company, and 
William Hunter and James Newall, and constitutioj^ four-fifths 
in number and value of the whole creditors of the said Himter, 
Newall k Company, and William Hunter and James Newall, 
on the second part; Witnesseth — ^Tfaat upon the 22d day of 
December, 1858, the whde estates of the said Hunter, Newall 
k Company, and William Hunter and James Newall, were 
seqaestrated by the Sheriff of the County of Lanark, by virtue 
of the "Bankruptcy (Scotland) Act, 1856," and the « Bank- 
ruptcy and Beal Secozities (Scotland) Act, 1857:" That at the 
statutory meeting of creditors on the said sequestrated estates, 
held at Glasgow on the 31st day of the said mouth of Decem- 
ber, 1858, for the purpose of electing one trustee on the estates 
of tiie said company, and individual partners, or separata trus- 
tees, or trustees in succession and commissioners m the said 
sequestration, and doing the other acts provided by the said 
statutes, a majority in number and four'nths in value of the 
creditors present or represented at said meeting, resdved that 
the estates ought to be wound-up under a deed of arrange- 
ment, and the said resolution having been represented to the 
Sheriff of Lanu'kshire by the said Hunter, Newall and Com- 
pany, and William Hunter and James Newall, and an appli- 
cation presented by them to the said Sheriff to sist prooedors 
in the said sequestration for the period of two months, in 
terms theoreof, his Lordship, after hearing all parties interested 
and ooinpearing, fioond that the said reidution waa duly i 
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the ShsEiff (on Slst llMoh) apfMnnted intiiiifttion ol the pro. 
duction thereof to be made, by advertinmeiit and drouhur, to 
every creditor who did not ooncnr in the deed. 
At thiB stage, Douglas, Mitchell k Company, merchants, 

- - - 

ried, and stated procedure in the said sequestration for the 
period of two months from the 19th day of January, 1859; 
And whereas on araangement has been eflfooted on the terms 
under-written, betwixt tiie first and second parties hereto; and 
it is necessary and proper that tiiese presents should be 
executed: Therefore, it is hereby arranged and agreed, by and 
between the parties as follows^ vis.: — Chi the one part, the said 
Hunter, Newall & Company, and William Hunter and James 
Newall, as principnls, and David Harrower, warehouseman 
in Glasgow, as cautioner, surety, and full debtor for and with 
the said Hunter, Newall & Company; and William Hunter 
and James Newall hereby bind ai^ oblige themselves, jointly 
and severally, and their respective heirs, executors, and succes- 
sors, to pay to each and all of the just and lawful creditors of the 
said Hunter, Newall & Company, and l^^Iliam Hunter and 
James Newall, the sum of three shillings per pound of the 
several just and lawful debts owing by them at the date of 
sequestration, and that by three equal instalments, at three, 
six, and nine months from the date of this deed of arrange- 
ment being finally approved of by the said Sherifl^ and the 
said sequestration declared at an end, together with interest 
at the rate of £5 per centum per annum on the said sum, firom 
and after the term of payment, and during the not-payment 
of the same, and a fifth part more of each payment in name 
of penalty in case of failure in the punctual payment thereof; 
and in tlie meantime to deliver bills for the amount thereof to 
each of the creditors of the said Hunter, Newall & Company, 
and William Hunter and James Newidl, duly signed by the 
said Hunter, Newall k Company, and William Hunter and 
James Newall, and me, the said cautioner; as also to pay the 
whole expenses incurred in obtaining and following forth the 
sequestration, and in carrying through and obtaining the 
approval of this deed of arrangement: Declaring that any 
creditors, named as such in the state <^ atfairs produced by the 
said first party at the meeting appointed under the sequestra- 
tion for the election of a trustee, on production of said state of 
affairs, or on excerpt therefrom, of the name and amount of 
debt due to said creditors, certified by George Robson, ac- 
ootmtant in Glasgow, shall be forthwith entitlMl to an extract 
of this deed of arrangement from any books in which it may 
be recorded, and to do all manner of diligence on the said deed 
of arrangement for recovering payment of the said composition, 
or delivery of the said bills; and for the said purposes the said 
state of affiurs shall be deposited with the said George Robson, 
and shall be patent to lil parties claiming to Im creditors 
in tiie said sequestration whose names are not mentioned in 
the said state of affiurs, or shall constitute their debts bv 
action in the Sheriff Court of Lanarkshire at Glasgow, whicn 
is hereby declared to be a competent Court for the purpose; 
and upon their debts being so constituted, they shall be re- 
spectivdy entitled to delivery of the aforesaid biUs, and pay- 
ment of the aforesaid sum of three sliiQings in the pound, 
so far as the same may be due, when the said debts are con- 
stituted: Declaring that all creditors holding securities over 
any means and estate belonging to the said Hunter, Newall 
k Company, and \^^lliam Hunter and James Newall, or 
belonging to any party against whom the said Hunter, Newall & 
Company, and William Hunter and James Newall have relief, 
shall bNe bound to deduct the value of the said securities from 
the amount of tlieir respective debts, and tiiat the said three 
shillings per pound shall be payable only upon the balance 
of their debt uter such deduction: Dedanng that in the event 
of any dispute as to the value of the said securities between 
the said Hunter, Newall k Company, and William Hunter 
and James Newall, and any creditor, it shall be competent 
to either party to apply to the Sheriff of the County of 
Lanark, ot his Substitutes, to appoint a valuator or valuators 
to take such other means as they, or any of them, may think 
fit, for ascertaining the value of the said securities, and there- 
after to find and deolue the value of such securities; and the 
judgment or deliverance of the said Sheriff, or any of his 
SulMtittttes thereon, shall be final and conclusive, and shall 
not be subject to review by any other judge or court : Declaring 
also, that although the said securities may eventually turn 
out when realised to be of mon value than they are yalue<i 



Bradford, and William Brayshaw ft Company, merchants 
there, and M'Grigors, Stevenson k Fleming, writers in Gb»- 
gow, thehr mandatories, creditors of the bankrupts, entered 
appearance to oppose tiie approval of the deed, and subse- 

at^ either with or without the ^ndffment of the said Sheri£^ 
at the time of payment of the said three shillings in the pound, 
or delivering the said biUs, the said valuation s^^ nevertheless 
be conclusive between the said Hunter, Newall k Company^ 
and William Hunter and James Newall, and the creditors 
holding the securities, and it shall not be competent to the 
said Hunter, Newall k Company, and William Hunter and 
James Newall, to claim repetition or repayment to any extort 
in respect of the proceeds of the securities exceeding their 
respective valuations, and it shall not be competent to the 
creditors holding securities to claim more than the said three 
shillings per pound, or bills computed upon the balance of 
their debts as aforesaid, in respect of the proceeds of their 
securities being less than their respective valuations: De- 
daring that in the event of the said Hunter, Newall k 
Company, and William Hunter and James Newall, being 
again sequestrated under the law of Scotland, or any country, 
or making a trust deed, or calling a meeting^ of thor 
creditors as insolvents, at any time before the said sum of 
three shillings in the pound is paid, then and in that case the 
debts of the creditors who have not received payment thereof, 
shall revive against the said Hunter, Newall k Company, and 
William Hunter and James Newall, and they shall be en- 
titied to rank for their whole debts on the estates of the said 
bankrupts and insolvents, under deduction of any sum that 
may have been paid to account; and that the said Hunter, 
Newall k Company, and William Hunter and James Newall, 
bind and oblige themselves and their foresaids, to free and 
relieve, and harmless and scaithless keep the said David 
Harrower, warehouseman in Glasgow, and his foreuuds, of all 
or any of the foresaid sums, prindpid, interest, and penalty, 
and of all loss, damage, and expense which the said cautioner 
may sustain by and through his subscribing these presents ; 
and, on the other part, the said creditors or mandatories for 
creditors of tiie said Hunter, Newall k Company, and William 
Hunter and James NewaU, have exonered and discharged, 
and do hereby exoner, acquit, «id timpliciUr discharge the 
said Hunter, Newall k Company, and William Hunter and 
James Newall, and their heirs and successors, subject to the 
provisions foresaid, of all debts and obligations contracted or 
owing by tiiem at the date of the said sequestration, reserving 
always me daims of the creditors for the said sum of three 
shillings in the pound and interest^ and also reserving to such 
of them as hold collateral securities or obligations for the debts 
owing by the said Hunter, Newall k Company, and William 
Hunter and James Newall, their claims against such collate* 
ral securities and obligations as accords. And the said credi- 
tors, and mandatories for creditors, hereby authorise and em- 
power the said Hunter, Newall k Company, and William 
Hunter and James Newall, or their ag^ts, to apply forth- 
with to the Sheriff of the county of Lanark to approve^ of 
this deed of arrangement, and declare the said sequestration 
at an end. And in the event of the said sequestration being 
dedared at an end, we the said creditors, or mandatories for 
creditors, for aU right and interest we and them have acquired 
by or tiirough the said sequestration, do hereby renounce and 
discharge the said sequestration, and the rights and interests 
thereby conferred on us or them, and the other creditors of 
the said Hunter, Newall k Company, and William Hunter 
and James Newall, and we restore and retrocess, assign and 
convey to the said Hunter, Newall k Company, and William 
Hunter and James Newall, their heirs, executors, and assigns, 
the whole estates, heritable and moveable, real and personal, 
which belonged to them at the date of the said sequestration, 
or otherwise falling imder the said sequestration, subject 
to the foresaid provisions; surrogating and substituting the 
said Hunter, Newall k Company, and William Hunter and 
James Newall, in our and their full rights and place of the 
premises; and in the event of these presents not being ap> 
proved of, and the said sequestration declared at an end, then 
and in that case the debts of the creditors hereby discharged 
shidl revive and be in full force, as if these presents had never 
been executed; and we, the said creditors and mandatories, 
warrant tins discharge from the respective facts and deeds of 
us and our constituents; and the whole parties to this dee4 
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qnently lodged objections, which were answered for the peti- 
tionen. Of these objections and answers the substance will 
appear in the following : — 

ObJ, 11. The objectors deny the accaracy of the states of 
aflSurs produced, and aver that the bankrupts have not sus- 
tained losses to nearly the extent set forth in the states pro- 
duced in process ; that the bills, stated as bills receivable, are 
not of that character, but are in numerous instances bills 
accepted for the accommodation of the bankrupts, and that, 
in at least one instance, the party described as an acceptor 
denies that he has accepted any of the bills entered under his 
name. Generally, the objectors aver that the states produced 
do not contain a true disclosure of the state of afiairs of the 
bankrupts, and that this would appear if the bankrupts were 
subjected to judicial examination. 

Ant. Denied that the bills stated as bills receivable are 
not of that character, or that they have been in any instance 
accepted merely for the accommodation of the bankrupts, and 
explained that the assets, consisting of outstanding debts, are 
the balances undrawn for, owing to the bankrupts by the 
acceptors of the bills in question. One instance is here referred 
to of a party denying liaviug accepted any of the bills entered 
under his name, but the name is not given. The bankrupts 
presume, however, from the productions made with the objec- 
tions, that the i^arty referred to is Peter Nicholson, of Carlisle. 
The letter. No. 2 of these productions, addressed by Nicholaon 
to the objector, James Douglas, and dated 20th December, 

1858, must have been extorted from him by Mr Douglas, 
through force or fear, llierc is herewith produced a letter 
addressed by Nicholson to the bankrupts, of dato 1st April, 

1859, admitting that the statements contained in the letter in 
question (No. 2 of the objector's productions) are untrue, and 
were made to Mr Douglas to mislead him as to the extent of 
Ids liabilities. The objectors, Doughw, Mitchell & Co., of 
which firm Mr James Douglas is a partner, were creditors of 
Nicholson, and the latter sometime ago executed an ansign- 
ment of his estates in favour of the said James Douglas, as 
trustee for behoof of his creditors. Quoad ultra denied. 

Oty, 12. The whole circumstances attending this bankruptcy 
demand the strictest investigation; and to defeat the objec- 
tors' right to make such an investigation, by evading a judicial 
examination and the statutory dedaration on oatli, is the sole 
object of the attempt to bring the sequostratiou to an end 
under the guise of a deed of arrangement. 

Ans. Denied. The pro^iosal of a deed of arrangement 
was the wish of a large body of the creditors, from a convic- 
tion tiiat they would realise more in that tliah in any other 
way. The bankrupts have nothing to conceal, and can have 
no wish for concealment. Tlieir dcHirc is that the creditors 
should get as much as iiossiblc, and they aver that under the 
present deed of arrangement much more is provided to Uic 
creditors than could over otherwise l)C realised, lliey aver 
further, that the objectors both asked the bankrupts to give 
them preferences over the oilier creditors, and that it is in 
consequence of the bankrupts' refusal that they now come for- 
ward to object to the deed of arrangement. 

Obj, 13. The deed produced is not a deed of arrangement 
within the meaning of the statute. It contains no provision for 
winding-up the estate of the bankrupts, but, on the contrary, 
xefarocesses the baukrui)ts' simplicilcr. It is simi'ly a compoHi- 
tion-contract, whereby the bankrupts and a cautioner become 
bound to pay 3s per poimd to their creditors. The creditors 
lose all control over the estate, and have not even the statutory 
facilities fur recovering summarily the comiKwitiou which they 
would have had under a composition arrangement carried 
through in the ordinary form, but must constitute their claim 
by an ordinary action, llio cautioner is a mere servant of the 
bankrupts, is not engaged in business on his own account, and 
has no means. He is described in the "Glasgow Directory" 
for the year 1858-0 as at " Hunter, Newall k Co.'s." 



of arrangement consent to the n^sti'atiou hereof in the books 
of Council and Session, or others competent, therein to re- 
main for preservation, and if needful, that letters of homing, 
and all other legal execution on a charge of six days, may 
pass upon a decree to be iutcrponcd hereto, in form as effcirs; 
and thereto constitute pro- 

curators. — In witneM whereof, otc« Dated 2d February, 185D, 
lyid other date8« 



Ant. Denied, under special reference to the deed itself 
for its terms. 

Obj, 14. The deed produced has not been duly entered into 
and executed. Only a small proportion of the parties who 
execute the deed have produced affidavitf^ and of these many 
have not produced the vouchers of their debts. 

Ant. Denied. The deed is assented to and subscribed by, 
or by authority of, the reqiusite nu^ority of the creditors, 
in terms of the Statute. 

Obj. 15. The deed prodaced as a deed of arrangement is not 
reasonable in the sense of the Statute, and ought not to be 
approved of. 

Ans. Denied. 

The parties having consented to judicial examination of the 
bankrupts, and ilie Sheriff-Substitute having heard parties' 
procurators, and resumed consideration of the objections, 
answers, the judicial examinations of the bankrupts, produc- 
tions, and whole process, including copies of the North British 
Advertiser of 2Gth March last, and Edinburgh Gazette of 25th 
March respectively, each containing the intimation ordered 
by the Interlocutor of 21st March last, and also including the 
certificate, No. 48, of posting of circulars to the non-concurring 
creditors, (on 23d May) pronoimced the following Interlocu- 
tor: — 

Finds, first f that it was found by the Interlocutor of 19th 
January last, now final, that a majority in number and four- 
fifths in value of the creditors assembled at the first statutory 
meeting had resolved that the estates of the bankrupts ought 
to bo wound-up under a deed of arrangement, and that such 
resolution had been duly carried : Finds, that the deed of 
arrangement No. 31, was thereafter produced on the 19th 
March: Finds it admitted by the objectors that the said deed 
is subscribed by, or by authority of, four-fiftlis in number and 
value of the ^editors of the bankrupts who have produced 
affidavits, and also by foiir-fifbhs in number and value of the 
total cretlitors of the bankrupts in as far as known: Therefore 
finds, that whether it is meant by the provisions of sect. 38 
of the Bankruptcy (Scotland) Act that tne deed most be sub- 
scribed by four-fifths in number and value of the creditors who 
have lo<1gcd affidavits or by four-fifths in number and value of 
all tlio creditors, the enactment of said statute, in as far as 
regards subscription, has been complied with. Mid repels the 
objection founded on the want of due execution of said deed: 
Finds, tecondf that whilst the said statute is silent as to the 
precise requisites and fcMm of a deed of arrangement, it can- 
not bo held an objection to such deed that it comprehends inter 
alia a composition-contract, seeing that full power is given to 
the creditors by the 35th section to resolve that tibe estate 
should be wound-up under a -deed of arrangement, without 
any limitation as to the terms of such deed ; and in point of 
fact a comixwition-contract has almost alwaj's formed a leading 
and material part of deeds of arrangement which have been 
apinroved of both in this Court and in the Court of Session since 
the passing of the Act: Finds further, that tiie deed of ar- 
rangement in question contains other provisions favourable to 
the creditors l)esides those rdating to the matter of oomposi- 
tion ; and the statutory majority of creditors in number and 
value having subscribed the same, the inference is that they 
consider it a deed satisfactorily carrying out tho previous re- 
solution as to the mode in which the estate should be wound-op; 
therefore repels the objection founded on the averment that 
the said deed is not a deed of arrangement within the mean- 
ing of the statute: Finds, thirds that the Sheriff-Subetitute 
having — on the motion of the objectors, and in virtue of the 
powers conferred upon him by the 38th section of the statute, 
to "make any inquiry he may think necessary," — ^appointed a 
judicial examination of the bankrupts, the same was taken at 
great length, and parties' procurators were thereafter heard of 
new on the whole cause : Finds, that whilst it appears from 
the objections and answers, and admissions made in the judi- 
cial examination, that the bankrupts took too favourable a view 
of their circumstances, and held themselves out, up to the eve 
of their bankruptqr, as being in a better financial position than 
they really were, nothing has been elicited by sud exanunatiou 
to show, nor have the objectors instructed aliunde that tho 
bankrupts have not made a true disdosure of their affiiirs, and 
I a full surrender of their estate; and although it appears that 
I they czpect| upon being reinvested, to bay up their biUs in 
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the hands of the bank at eight shillings per pound, saoh tran- 
saction, which may or may not tarn out profitably, does not 
afiiBct the reasonableness of the deed of arrangement: Finds, 
that the objectors have failed to show that said deed is un- 
reasonable, therefore repels the objections upon the merits, but 
before pronouncing farther, or finally approving of the deed 
of arrangement, appoints the bankrupts to appear before the 
Sheri£r-Substituto, within his chambers, on Wednesday the 
25 th instant, at one o'clock p.m., to emit a declaration that the 
state of affairs. No. 25, is a true and correct state, that it oon> 
tains a full and true list of all their creditors, and that there 
arc no other nou*coacurriQg creditors than those to whom <dr- 
calars have b«ou sent, as contained in the said certificate. 

The bankrupts having appeared and emitted the declaration 
ordered, the Sheriff-Substitute then pronounced the following 
Interlocutor:— 

Having again resumed consideration of this process of 
sequestration of the estates of Hunter, Newall k Company, 
warehousemen in Glasgow, as a company, and of William 
Hunter and James Newall, both warehousemen there, the 
individual partners of that company, as such partners, and as 
individuals, awarded on the 22d day of December, 1858, to- 
gether with the within deed of arrangement between them and 
their creditors produced in process on the 10 th day of March 
last, and havine advised the declaration made of Uiis date by 
the bankrupts. Finds, that the said dned of arrangement has 
been duly entered into and executed, and is reasonable, and 
hereby approves thereof, and declares the said seqtiestration at 
an end; farther, appoints the said deed, together with this de- 
liverance, to be recortlod in the Sheriff-Court books of Lanark- 
shire at Gla^ow, all in terms of the " Bankruptcy (Scotland) 
Act, 1856," and the " Bankruptcy and Real Securities (Scotland) 
Act, 1857;** ^Qd in respect of the findings contained in the 
Interlocutor of tiie 23d current. Finds the objectors and their 
muidatorios liable to the creditors supporting the sud deed in 
the expenses occasionet^by their opposition ; allows an account 
thereof to be lodged, and remits the same to the auditor of 
Court to tax and report, and decerns. 

For Concurring Creditors — J. Naibhith. 
For Objectors— J. G. Flbmino. 



27th Mat, 1859» 

SHERIFF COURT, GLASGOW. 

(Mb Shbbiff Smith.) 

Ephraim Moore v. Peter Bbattie. 

Summons — ^Relevancy — ^Bastard — ^Aliment — Mora, — Where a 
party had alimented a bastard child, under an agreement 
ioith tJie mother for payment of a certain sum per week, for a 
period of fifteen years, hut had received no payments from 
either of the parents of the child for twelve years, the child 
having hcen allowed an aliment hy the Parochial Board for 
upwards of two years of said period. — If eld, in an action at 
Uie instance of the party alimenting the child against the 
Inspector of Poor ofthex^riih of the child's residence, brought 
after a lapse of fifteen years from the birth of the child, that 
the pursucr^s claim was barred mora. — Averments in a sum- 
mons not relevant to suj^x^ort its conclusions. 

Tub pursuer brought this action (gainst the defender, as In- 
spector of Poor for tho Barony Parish of Glasgow. The con- 
elusions of the suiumons were that " the defender ought to be 
decerned to i^ay to the pursuer the sum of £C1 48 sterling, 
being the amoimt of an account for the upbringing and main- 
tenance, from tho 1st day of September, 1847, till the Ist day 
of January, 1859, of an illegitimate female child, named Mary 
Morton, daughter of Agnes Brayden, sometime residing in 
Bamhill Poor-house, Glasgow, siud child having been left by 
her siud mother in the pursuer's custody and keeping on or 
about the month of August, 1844, on the miderstanding and 
agreement that she was to pay the pursuer 2s 6d per week as 



aliment for said child, but which aliment she, firom the 1st day 
of September, 1847, £uled to pay, having previously deserted 
her said child — said child being chargeable on the Parochial 
Board of the said Barony Parish of Glasgow, who were bound 
to support it, but deducting always from said sum sued for, 
the sum of £15 6b sterling, being the amount of sundry pay- 
ments to account of said aliment, made by the defender to the 
pursueri conform to account annexed." 
This account was in these terms: — 

** Mr Peter Beattie, Inspector of Poor for the Barony Parish 
of Glasgow, to Ephraam Moore, 5 Canal Street, Port-Dundas, 
Glasgow, 1 859. To keeping and bringing up of Mary Morton, 
an illegitimate child, daughter of Agnes Brayden, from 1st 
September, 1847, till 1st January, 1859, being 136 months, 
at 9s, £61 4s. By cash at sundry times to account £15 6s. 
Balance £45 18s.'^ 

The defender pleaded in defence: — 1. The summons irre- 
levant, in respect the action is founded on an alleged contract 
between the pursuer and the mother of the child, and there is 
no averment of her having been discussed, and she is not 
called to this action. 2. The daam is barred by mora on the 
part of the defender. The child, on the pursuer's showing, is 
15 years of age, and no averment being on record that the 
child is unhealthy, no claim for aliment beyond 12 years oould 
be sustained, and no daim was ever made by tiie pursuer till 
now. The defender had therefore lost his recourse against 
any parish to which it might be found the child was chargeable. 
8. The libel was denied — under the explanation that a child 
of the name of Mary Morton was put on the roll of paupers, 
and that aliment was afforded it at the rate of 9s per month 
from June, 1855, to December, 1857 — but these payments 
were not made to account of any claim for aliment such as 
that sued on. 

The Record having been closed on tiie summons and minute 
of defence, the Sheriff-Substitute having heard parties' pro- 
curators, pronounced the following Interlocutor, which has been 
acquiesced in: — 

Finds, that the pursuer's claim is founded on an alleged 
contract witii the mother of the bastard child, named in the 
summons; that the pursuer does not aver that he ever made 
any daim either against the mother or father of said child, or 
ever attempted to obtain payment from either of tiiem for its 
sup|X)rt: Finds, that although the pursuer states that he has 
alimented the child since the year 1844, he does not aver that 
he ever made any daim against the defender, or his prede- 
cessors in office, or even intimated to them that he had any 
daim against them, till this action was raised : Finds, there- 
fore, that the averments in the summons, even if proved, do 
not support tho pursuer's claim: Finds, further, that the 
pursuer is barred mora from making the claim against the 
defender. Therefore, sustains the defences; assoilzies the 
defender; finds the pursuer liable in expenses; allows an 
account to be given in, and remits the same to the audit<nr 
to tax and report, and decerns. 

Note. — By the pursuer's mora in making this claim, he has 
prevented the |>ansh from having any recourse against the 
parents of the child, or against any other parish that may havo 
been liable for its support He says the mother jtlaced it 
under his care in August, 1844, on an agreement to ])ay htm 
2s 6d ])cr week for its support, and soon afterwards deserted 
it. After this desertion, he was under no obligation to havo 
kept the child any longer, and ought tiien to have applied to 
the paririh to supiwrt it, and probably they might liave been 
bound to do so, if they could not obtain relief against its 
parents, but in place of doing no he continues to support it, 
according to his own statement, for upwards of sixteen years, 
and then makes this claim against the parish. 

Act, J. M'Bbidb. Alt. R. Macluckie. 
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28th Mat» 1859. 

8HEBIFF COUET, GLASGOW. 

(Me Shxbift Bill.) 

BOVOLA8 ASD M'MiLLAH'8 SlQXJUTBATIOV. 

^nkxupUij-^Cimaaimifmen-'^^ thai U it 

ineompetent for a hody of erediton to appoku a committee 
with certain powcrt to the exdueion of the ttatutory powert 
of eodk and all of the eommietionert. 

At a general meeting of Che orediton on the teqoeitnted 
estates of Messrs DonglM k M'MiUan, shawl and dress 
manafactiners in Glasgow, it was nsoWed that a oommittee 
be appointed to confer with, and asnst the trustee, and prooore 
advice as to whether any, and what proceedings should be 
taken against Mis Douglas, the bankrapt*s mother. This 
oommittee was appointed as the cieditoES supposed the bank- 
rupts to have some interest in the succession of the late com- 
missaiy, General MiUer^ in whose estate Bfrs Donglss had 
been vested. 

Mr George Blade, one of the commisnoneTS, and who ap- 
peared as mandatory for Mrs Douglas, was excluded from the 
oommittee, in respect of his being her law agent^ and there- 
Ibre an interested party. 

He protested at the meeting against said rssoltttioD, and 
appealed to the Conrt» pleading inter alia — 

1. That the Bankrupt Acts do not authorise the appointment 
of a committee of creditors other than the commissioners to 
superintend or advise with the trustee. 2. That a commis- 
sioner cannot be superseded or removed, except at a meeting 
called for that purpose. 3. That the appellant, as a commis- 
sioner, acts for the creditors generally, and not as mandatory 
only for individual creditors. 4. That the trustee is bound to 
advise with the commissioners on all matters relating to the 
management and disposal of the estate or any part of it, and 
it is the duty of each commissioner to superintend and assist 
him. 5. That the procedure in sequestration is statutory, 
and it is incompetent for oreditors by resolution or otherwise 
to adopt a form of management inconsistent with that pro- 
vided by the Bankrupt Acts. 6. That so long as invested with 
the office, a commisnoner is entitled to exercise aU the func- 
tions thereof. 

The respondent pleaded — 

1. That the creditors are entitled to direct the managemsnt 
•of the estate or any branch of it. 2. That it was not only 
lawful to exdudo the appellant from the committee of manage- 
ment^ but it would be Qlegal to keep him in it. 8. Thai the 
j^^ypellant was not entitled to vote. 

The Sheriff-Substitnte, after hearing parties, has pronounced 
the foDowing Interlocutor, sustaining the appeal, and finding 
the respondent liable in costs : — 

Having heaq^ parties' procurators, and reviewed the process: 
Finds, that the committee appointed by the resolution ap- 
pealed against consists of two of the commissioners, namely, 
•James BJack and George Younger, and of a creditor liobort 
B<>yd, to the exclusion of the appellant, who has been duly 
elected one of the commissioners: Finds, that tho sud com- 
mittee was appointed "to confer with, and assist the trustee, 
and take advice as to whether any, and what proceedings 
.ahoiild in the circumstances bo taken against Mrs Douglas," 
(a creditor, and mother of one of the bankrupts,) "and in the 
management of such proceedings, if adopted with concurrence 
of a quorum of the committee:" Finds, that the ground as- 
signed for excluding the appollant from said committee, is, as 
the minutes bear, that he is the law agent of Mrs Douglas: 
But finds, that it is enacted by section 85 of the Bankruptcy 
Statute, that the oomminioners shall superintend the pro- 
oeedings of the trustee, concur with him in submissions and 
transactions^ give their advice and assistance reUtivo to the 
management of the estate, decide as to paying or postponing 



payment of a dividend, and may assemble at any time to 
ascertain the situation of the bankrupt estete, and any one of 
them may make such report as he may think proper to a 
ffeneral meeting of the crsoitois: Finds, uierefore, that whilst 
It mav not be incompetent for the creditorB, when lawfully 
assembled, to appdnt a committed of their body, other than 
ti^e oommissionen^ for a specific purpose, it is incompetent fur 
them to appoint sooh oommittee for the purpose of excluding 
or interfering with the exerdse of the stotutory powers oom- 
mitted to each and all of the commissioners: Innids, that the 
avowed object of the appointment of the committee in ques- 
tion, and its constitution, shows that it is intended to extuude 
the appellant from discharging his office of commissioner, in 
as far as the particular matter remitted to the conmiittee is 
concerned, and this apparently without any suffident causey 
because, even although the i4>pel]ant*s judgment should be 
biassed by the fact of his agency, he can always be put in a 
minority by the other two comnussioners and the trustee: 
Finds, that the attempt thus made is contrary to the provisions 
of tito statute, susUuns the appeal, and recalls the resolution, 
reserving to the oeditoiB any right they may have to ap- 
point a commitee to act without interfering with the powers 
oftbecommissianers: Finds the respondents liable in expenses, 
of which allows an account to be given in, and remita the same 
to the auditor to tax, and report^ and decerns. 
Act, HOVETHAV. AU. 



18T JuHi, 1859. 

SHEBIFF COUBT, DUNBLANE. 
(Mb Shsbiff Gsabax.) 

Jamis Ck>UBiv «. The Hov. Abthub Dbuxmosd. 
Landlord and Tenant — Lease Bemoving — ^Tadt Bdocation 
— ^Interdict. — Held, notwUhetanding an obliffoiicn im the 
leaee of a farm to remove at its temUnation viihout vam- 
ingt that the leaee having been taken vpbjfon heir-at-law, 
it ie neeeteary to warn him aa tenant; that itie not mfjir 
dent to give notice to a younger brother, loAo had managed 
and been retident on the farm einoe the commencement of 
the tatk, (the heir not having reeided on the farm), although 
the younger brother had an intereet in the atods emd profile 
to the extent of one-Judf; and that the aeUing of the crop 
and ttoek, and diepleniehing of the farm, emd other or- 
eumttaneee foUowing upon the notice to the younger brother, 
did not bar the heir from pleading the neeeseily of formed 
warning to him, in order to entitle the landlord to remove 
him, but that he waa entitled to retain poaeeition of the farm, 
on tadt rdocatUm, till duly warned to remove. 

Thb Earl of Kinnoull, then heir of entail in pcssess&oa of the 
estate of Cromlix, let to William Cousin, overseer at Gambus, 
the from of Barbush, on that estate, for nineteen yesrs, from 
Martinmas, 1838. The lease contained power to William to 
assign the lease to any one of his lawful childron, and the 
usual obligation on the tenant to remove, without warning. 
William Cousin did not toke up his residence on Barbush, 
but continued to act as overseer at Cambus. He placed at 
Barbush his younger son, WiUiam Cousin, Junior, who 
managed the farm. William Cousin, Senior, died in 1842, 
without having made any settlement, or assigned the lease 
of Barbush. James Cousin, his eldest son, then acted as 
overseer on an estate six miles distant, where he continued 
till 1850; and after a few months' residence at Bariiuah, he 
took up his residence in the county of Clackmannan, on a fium 
about twelve miles distant^ of which he and his brother 
William had become joint-tenants. With the exception of the 
few months in 1850, James never resided at Barbush;. but on 
his father^s death the crop and stocking of the Isxm were 
valued, and he and William agreed to pay the other members 
of the fronily their shares of the stodc and crop; that they 
should have a jdnt interest in the stodc and profits^ and that 
WiUiam should continue to manage the fium, and to reodve 
i620»7ear for doing so* No transfoence, however, was made 
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of the IflMo, and in 1844 JamM wm enroDed as a voter in re- 
spect of his being tenant, on infonnation obtained from the 
&ctor for the landlord; and in 1846 he was again enrolled, aa 
tenant^ on information lo obtained, and his name stood in the 
ootmtj roll of voters^ as tenant of Barbosh in 1867. 

In 1862, the Honourable Robert Dnmimond took np the 
estate of Oromliz, under the provisions of the entail, and on 
his death in 1865, he was soooeeded by the defender, the Hon. 
ourable Arthur Drommond. Hie estate was also placed undflr 
the charge of another ftctor in 1862. 

Dazing the life of WDBam Cousin, Senior, the rent receipts 
were granted simply in name of William Cousin, and after his 
death, till 1857, the receipts bore that the rents were paid by 
William Connn, the rent having invariably been handed 
to the factor by William Cousin, Jmiior, and no entry was 
made in any of the fibctor^s books indicating a change in the 
tenancy. Since the formation of the Scottish Central Bail- 
way, which intersects the fiurm of Barbush, William Consin, 
Junior, had also been in the practice of granting receipts in his 
own name for railway damages, for " my farm of Barbush," 
and other matters connected with the fium, and he otherwise 
acted as tenant of the ftrm. 

The tack expired at Martinmas, 1857. In the spring of 
1857, William Cousin, Junior, negotiated with the fiujtcr for 
a new lease of the farm, but not having succeeded in satisfy- 
ing the filter as to the amount of rent, he intimated that he 
was done with it, and the farm was accordingly advertised, 
and afterwards let to another person. He subsequentiy got 
the overseer for the proprietor to sow grass seeds with the crop 

of 1867. 

In consequenoe of Willism Cousin, Junior, having given up 
the farm, a formal summons of removing was served upon him 
as tenant of Barbush, and decree obtained against him on the 
4th of April, 1857. 

In August^ 1857, the greater part of the crop vras sold, with 
the sanction of the pursuer, James Cousin, and the stodc and 
impl^«P«n*«, and remainder of the crop, were sold in October 
following^ and a complete displmiishing of the farm took place. 
The whole tomips growing on the brm were sold to the in- 
coming tenant, and the incoming tenant, who purchased also 
the ^tii-M^Tig Biill and other fanning utensils, was permitted, 
with the sanction of William, to stack the crop purchased by 
him in the com yard. 

In the end of October a charge was given to William 
Cousin on the decree of removing against him, and on the 
3 let of October, James intimated to the proprietor, that as he 
had not been warned, he would not remove, and thereafter 
presented to the Sheriff an application for interdict against 
the defender molesting him in the possession of the farm, till 
he was duly warned. 

The defender opposed this application, and maintained that 
James was not tlw tenant, but that William was — ^that he had 
never taken up the lease or intimated to the proprietor his 
intentions to do so, but had allowed his brother William to act 
OB the ostensible tenant on paying the rent, obtaining receipts 
therefor, and granting receipt for railway damages in his own 
name, and otherwise; and, at all events, the proprietor was 
entitled, from the dealings and actings of William after his 
father's death, to assume him to be tenant — that the summons 
served on him wss sufficient warning, and that the sowing of 
the grass seeds, the intimation by WilHam that he was done 
with the fiurm, and that it might be advertised, the displenish- 
ing of the fkrm, the sale of the thrashing mill and turnips to 
the incoming tenant, and other circumstances which occurred 
in 1857, barred James from pleading the want of formal warn- 
ing to himself. 

After hearing parties' procurators on the closed record, 
the Sheriff-Sobstitate pronounced an Interlocator, grant- 



ing interact as craved, and finding the defender liable in 
expenses. The defender having i^ipealed, the SharifT (Mr 
Muir) recalled hoe tUOu, the Interlocutor ^ipealed against^ and 
remitted the case to the Sheriff-Suhititate to aUow partie* 
pcoofik 

Thereafter proof having been led, the Sheriff-Sabstitnt^ 
pronounced the following Interlocutor ; — 

Having resumed consideration of this case under the remit 
from the Sheiifl^ with the proof sinoe lad, and having heard 
parties* procurators thereon, and made aviamdum with the 
whole case: Finds, as matter of fret, 1st, That by lease, 
dated 16th and 17th February, 1888, the £arl of Kinnoul,^ 
who is represented in the present action by the defender, let 
to the petitioner's father, William Cousin, the Sum of Bar- 
bush and other lands for 19 years, from and after Whitmmday, 
1838. 2d, That under the lease, William Cousin had power 
to assign it to any of his children he might think proper. 
3rd, That the said William Cousin died in the year 1842. 
4th, That it is not proved that up to his death he had dona 
anything in exercise of the power of assignation oontained in 
the lease. 6th, That the said William Cousin never himself 
occupied Barbush, but that it was occupied and managed oai 
his behalf by his younper son, William Cousin, Junior. 6tii,. 
That the present petitmner is William Coumn, Senior's, eldest 
son. 7th, That upon l^lUam Coudn, Senior's, death, the 
petitioner claimed the riffht of succeeding to the lease of the 
fium of Barbush, as his Esther's heir. 8th, That the right of 
the petitioner to said lease, was recognised and acquiesced in 
by lus brother William, and the other members of the family. 
9th, That rince the death of William Cousin, Senior, Barbush 
has continued to be occupied and managed by William Cousin, 
Jumor. 10th, That the petitioner, for several years after his 
father^s death, froquentiy visited tiie frrm of iBarbuah, and 
superintended the operations thereon, and acted as if he had 
an interest in the farm. 11th, That the petitioner, as tenant 
under the said lease of Barbush, was enrolled in the year 
1844, and again in the year 1845, as a voter in the County 
Begister for Perth. 12tii, That the enrohnent in 1845 nro- 
ceeded upon a declaration by the frctor of the delenaer's 
author, dated 1 1th August, 1846, No. 144 of process, by which, 
I "conscientiously believing the same to be true^" "he solemnly 
and sincerely" declared— That the petitioner, "as eldest son 
of the deceased William Cousin, tenant of Barbush is now, 
and was for a period of not less than twelve months previous 
to the last day of Jidy last, tenant of the frrm and lands of 
Barbush." IStb, That in an action which depended before 
the Sheriff Court at Dunblane in 1850, in whicih the petitioner 
was defender, and in which he had an interest to support a 
different character, he^ in a judicial declaration, asserted his 
character as his frther^s heir, and tenant of Barbush under 
the said lease. 14th, That it is not proved that any trans- 
ference of the lease of ^ Barbush was ever executed by the 
petitioner in frkvour of lus brother William, or any other party. 
16th, That it is not proved that the petitioner authorised lus 
said brother to act as tenant of Barbush, or in any other cha- 
racter than that of his manager in the farm. 16th, That on 
4th April, 1857, and in view of the expiry of the lease at 
Martinmas following, a summons of removing was served by 
the defender upon the said William Cousin, Junior, and decree 
thereafter obtained thweon. 17th, That it is not proved tiiat 
the petitioner was then, or till the end of the month of October 
following, made aware of the serving of said summons upon 
his brother. 18th, That no summons of removing has ever 
been served upon tiie petitioner, or any warning or mtimation 
been given to him by tiie defender to remove frmn the tenancy 
of the farm of Barbush. 19th, That shortly after the service 
of said summons of removing upon William Cousin, he entered 
into n^;otiations with the landlord's frctor for a new lease of 
the farm to himself, and led the factor to believe that the frrm 
would be left free at the ensuing term. 20th, That it is not 
proved that the petitioner had any knowledge of his brother 
William Cousin's proceedings in this matter. 21st, That a 
public sale of the growing crop of Barbush took place with the 
knowledge, and under the direction of the petitioner in August, 

1857. 22d, Hist a second public sale of crop, and stock, and 
implements of husbandry, took place under the petitioner's 
direction, on the 15th October, 1857, by which the frrm was 
displemshed. 23d, That the petitioner is not proved to have 
himself given any promise to tho defender, or made any bar- 
gain whatever with him to remove from the turn of Barboah: 
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Finds, in point of law, that the petitioner hftving taken up 
the lease of Barhusb, and been recogniBed as tmant onder it 
by his landlord, the defender's author, tiie defender was placed 
under the obligation of giving the petitioner a warning to re- 
move in the ordinaiy form: That the petitioner's actings to- 
wards the defender do not penonali exceptione bar him from 
pleadingtha necessity of a summons to remove in the ordinary 
fbmi: Thalk the petitioner's actings do not establish a rei in- 
tervewtUM on the petitioner's part, with reference either to the 
general obligation to remove in the lease, or to the summons 
of removing served upon William Cousin, Junior, or to any 
other agreement previous to these actings: That no regular 
warning to remove having been given to the petitioner, and 
no facto havine been proved whidi supply its absence in the 
present case, the petitioner is, on thejprinciple of tacit reloca- 
tion, still the tenant of Barbnsh: Tlierefore, continues the 
interdict as prayed for by the petitioner: Finds him entitied 
to the expenses of this action, and remits to the auditor of 
oourt, to tax the same, and report, and decerns. 

KoTB.— The Sheriff-Substitute has ahready, in his note to 
his Interlocutor of date the 15th February, 1858, and to 
which he now refers, stated what he thinks are the principles 
applicable to the present case. He is not of opinion that the 
circumstances which have been established in the very long 
proof which has now been led, have placed tiie parties in a 
different position from that which he then held them to occupy. 
He still thinks that the main point at issue between the par- 
ties resolves into the question, whether the lease of Barbush 
was ever taken up by the petitioner. He thinks that the 
legal inference to be drawn fit>m the facts of this case is, that 
the petitioner did take up the lease, that he became liable to 
the responsibilities, and acquired the privileges of the de- 
fender's tenant. Ttte proving of the taking up of the lease of 
a farm by the heir to the lease requires much less evidence 
than is necessary to prove the constitution of a new lease in 
&vour of any tmrd party. If the acts of an heir are recon- 
cUable with the belief of his daiming or taking up any right 
belonging to him as heir, he will not 1^ relieved of the respon- 
sibilities which attach to him in that character, and any acts 
from which the responsibiHties of the heir are to be inferred, 
must be held to be acts by whidh his privil^es as heir are also 
secured. The acto of the petitioner were such as to render him 
liable to the defender as lus hmdlord for the performance of 
the tenant's obligations, and by the same acts the Sheriff-Sub- 
stitute thinks the petitioner has acquired a right to the enjoy- 
ment of the tenant's privileges. In the present case, the 
Sheriff-Substitute is not only unable to discover, on the part of 
the petitioner, any acts wmch are not reconcUable with the 
belief of his having, after his £ftther*s death, taken up the 
lease of Barbush in the character of heir; but he thinks that 
in the instances of the enrolments in 1844 and 1845, and in 
the declaration in Eadie's process, the petitioner hiu esta* 
bUshed acts with which no other belief is reconcilable. 

It was argued on the part of the defender that the present 
case was essentially analogous to the case of Wilson against 
Stewart, December 2, 1853, 16 S. and D., and that upon the 
authority of that dedsiou, it ought to be decided in the de- 
fender's &vour. The Sheriff-Sul»titute thinks that the cases 
are essentially different. In Wilson's case it was not the heir, 
but his j^ounger brothers, who were the pursuers of the action. 
The heir did not come forward at all tUl after the action had 
been instituted in the Sheriff Court, and before the case was 
called in the Court of Session, he entirely withdrew. He was, 
moreover, not proved to have ever been heard of by any one 
in connection with the farm of which it was maintained that 
he was tenant. The landlord or his factor had never in any 
way recognised him as tenant, and indeed had no good oppor- 
tunity of knowing of his existence, for his residence was in 
England, and he was not proved to have been at the farm for 
several yews previous to his father's dea&, or to have been 
there at all between the date of his father's death and the term 
of removal. In all these points^ the case of Wilson differs 
from tiie present, in which it is the heir himself who is the 
pursuer, and in which, in addition to the proof of drcum- 
stanoes from which the landlord's knowledge of the petitioner's 
connection with the farm might readily be presumed, there is 
tiie declaration of tiie defender's author in reference to the 
petitioner's enrolment as a voter in 1845, by which the peti- 
tioner was recognised as possesring tiie character under which 
he punues in the present action. 

In coming to a decision in favour of the petitioner^ the 



Sheriff-Substitute has proceeded on facts proved by evidence 
independent of that given by the petitioner and his brother. 
In the marked want of candour which their testimony ex- 
hibits, the Sheriff-Substitute finds a strong corroboration of 
the ofnnlon which he formeriy expressed m reference to the 
petitioner's conduct in the proceedings, out of which the pre* 
sent case has arisen. 

On appeal, the Sheriff (Mr E. S. Gordon) adhered, and 
added the following note to his Interlocutor : — 

The present question has now substantially resolved into one 
of expenses, as the pursuer removed from tiie £arm last year. 

The first impression produced by the consideration of the 
evidence was unfiavourable to the pursuer's case; but a careful 
examination of the authorities which bear upon the question 
at issue, has satisfied the Sheriff that the Interlocutor appealed 
from oueht to be afiirmed. 

The Sieriff has weighed the arguments of the defender with 
every desire to give t^m a favourable oonsideratian ; because 
it is obvious on the one hand that the defiender acted under 
the impression that William Cousin, the pursuer's brother, was 
the tenant of the farm of Barbush; while, on the other hand, 
the conduct of William Cousin appears to have been un- 
doubtedly calculated, if not latterly mtended to produoe that 
impression; and the pursuer has taken advantage of his ex- 
treme legal righte in a manner which cannot be approved of 
as a matter of straightforward dealing. 

The lease was granted by the present Earl of Kinnoull in 
1838, to William Cousin, the father of the pursuer, and his 
brother, William Cousin, excluding assignees or sub-tenante 
without the proprietor's consent in writing; but with power to 
William Cousin, the father, to convey the lease to any of his 
lawful children. It appears that WilUam Cousin, the father, 
during his life, did not reside on the farm, but allowed it to be 
managed by his second son, William, who resided on the farm 
with some of his sLsters, and managed it. This continued 
down to 1842, when William Coudn, the fi^ther, died. 
William Cousin, his second son, who had managed the farm 
during his father's life, continued to pay the rents, and no 
change was made in the factor's books, or in the terms of the 
receipts, in consequence of the death of William the father. 
No inquiry appears to have been made at this time by the 
factor whether William was the eldest son, or had acquired 
right to the farm by any conveyance f^om lus father. But, 
it is dear in point of law, that tiie pursuer, James, being the 
eldest son, was entitied to take up the lease, and that there 
was no conveyance transferring it to William his brother. It 
is no doubt true that the general imfnression appears to have 
been that William was tiie tenant (of the fiunn) after Lis 
father's death; but that was very naturally caused by his being 
in possession of the farm, and appaientiy managing all matters 
connected with it, which, however, appears to have been the 
case, even when his father was alive, and when he was un- 
doubtedly the tenant. 

The foUowing facts which have been proved, show, that 
prior to 1857, ^ere was no design to conceal that the pursuer 
was tenant of, or interested in the farm; and, indeed, there 
does not appear to have been any object which could have 
been served by such concealment. In 1844 and 1845, the 
pursuer was, as tenant of the farm, enrolled as a voter in the 
County of Perth, and certificates were granted by tiie factor 
of the Earl of Eonnoull that he was tiie tenant. It may pro- 
bably have been that the factor did not pay much attention to 
the Christian name of the tenant; but, on the other band, 
it is impossible, in the face of such evidence, to hold that thero 
was any intention to mislead the factor or proprietor into the 
belief that William and not James was the tenant. In 1847 
the brothers entered into an arrangement by wh^ William 
was to get one-half of the profits of the fium, and a small 
yearly sJIowance as remuneration for his management. In 
1850 evidence as to this arrangemoit was given by the par- 
suer in a process of aliment, m which it was against his in- 
terest to make such admission. Having r^gwd to these 
facts, the Sheriff, while he can quite well underatand that the 
system of management of the farm by William was calculated 
to produce the impression that he. and not James, was the 
tenant, is of oi)iiiion that such impression was not oonsistent 
with the fact ; and there do not appear grounds for snppoeiiig 
that there was any design on the part of the pursuer and 
William to c:«ate audi an impression, or any object which 
could be aervod by it. It can be easily ondttstood how the 
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factor who succeeded Lord KinnouU's factor, and who acted 
for the present and late proprietor, came to regard William as 
the tenant ; although there was no change in the position in 
which William stood to the pursuer. But supposing that the 
defender had insisted against James as liable for the rent of 
the farm, the Sheriff thinks that the landlord could have 
established such liability upon the evidence in this process 
against the pursuer. The Sheriff therefore holds, that ite 
pursuer, as eldest son and heir of his father, was the tenant 
of, and had right to the farm. If so, then the warning to re- 
move ought to have been given to the pursuer forty days 
before the term of removal ; and it will not be sufficient to 
found upon warning given, and a decreet of removal obtained 
against WiUiaro, whether he be regarded as the manager for 
the pursxier, or even if William could be regarded as joint 
tenant, which the Sheriff thinks he cannot be held to have 
been. Grant, 18th December, 1763; Morr, 1 S, 842; M'Intyre, 
11th December, 1829; F. C. BeU, 14th February, 1846, VII. 
D. B. M., 447; M'I>onald, 23d May, 1807; Hume, 680. 

But it has been argued that the pursuer fraudvUnUy in- 
duced the defender to believe that he was to remove from the 
farm at March, 1857. This defence must be considered with 
reference to the authorities which bear upon it, and also with 
reference to the facts which have been established in evidence. 
The rule of law appears to be, that forty days before the 
stipulated termination of a lease, legal warning must be given 
to the tenant, or a written obligation to remove obtained from 
him within the last year of the lease ; and that no equivalents 
will be received in room of these l^al solemnities. Lord 
Fullerton in the case of Blair, 8th Feb., 1840, (II. D. B. M. 
649,) said : " In such cases it is not enough that the landlord 
acts as if he understood that the tenant was to remove at a 
particular term, or even that the tenant knew that the land- 
lord was so acting; malajidea in that sense, on the part of 
the tenant, will not bar him from objecting that legal warning 
has not been given. Indeed, it would be difficult to see how, 
on that footing, the practice of requiring warning had been 
introduced ; how a tenant, who by his lease had bound him- 
self to remove at the termination of that lease without warning, 
could be in bona fide when he insisted to remain because warn- 
ing had not been fp.yea" ** In regard to a case of tibis kind, I 
should fully agree m the opinion ascribed to the learned Judges 
in the report of Baron Hume in the case referred to in tiie last 
page of these papers, (Magistrates of Perth, Feb. 20, 1798, 
Hume's Deer., 662,) that a^r intet>ducing, whether rightly or 
not, the rule requiring a formal warning, we should increase 
the risk of litigation which it was intended to remove, by 
letting in facts and oircumstauces as supplying its place. And 
accor^gly various decisions have been pronounced in which 
circumstances as strong as those which occur here have been 
disregarded." 

No doubt in Blair's case a decision favourable to the land- 
lord was given ; but that was because it was held that in the 
special circumstances of that case formal wamiug was not re- 
quired. The following cases bear upon this point, Forbes, 2d 
July, 1618, Morr. 13,821; Haddingt<m, January, 1693, IV. 
Brown's Supplement, 86; Magielrates of Perth, 20th Feb., 
1798, Hume 662; Lodckart, 8th March, 1800, Hume 664; 
Gordon, 13th Jan., 1803, Morr. 13,864. The case of the 
Duke of Argyle, 7th Dec., 1799, Morr. Appendix, Removing 
No. 2, was prior in date to some of those above referred to, 
and it is thought must have proceeded upon considerations 
similar to those which prevailed in the case of BUdr. The 
case o{ Marjoribanks, 11th July, 1796, not reported, (referred 
to in the Session papers in the case of Lord Dundae, 11th 
July, 1796, also not reported,) appears to have been decided 
in favour of the landlord partly upon the fact of the grass 
seeds having been sown by the incoming tenant ; but it ap- 
pears to have been proved that was done with the consent of the 
outgoing tenant. In the case of Wilaon, 2d Dec., 1853, there 
were these specialities, that the eldest son did not intimate his 
intention to take up the lease until after its expiry, and that 
he did not come forward to assert his right in Court. The 
Sheriff is of opinion that the defenders, on whom the miua of 
proving fraud lies, has not established such a case of fraud 
against Uie pursuer as can exclude him from the right to ob- 

{'ect to his being removed, in reii[)ect of his not having received 
egal warning. The pursuer swears that he was ignorant of 
the offers made by his brother, that he was not aware that the 
landlord had sown down the grass seeds, and that he never 
heard of the decreet of removing until wiikin forty days before 



Martinmas, 1857, the term of removal, and indeed that 
having had some differences with his brother William, he 
supposes that his brother was acting for his own behoof in 
making the offers. The only other circumstances founded 
upon ure the sales of the crop and the payment of the rent. 
No doubt such a sale is a strong indication of the tenant's 
intention to remove at the next term, but although such should 
have been his intention at that time, it may have been induced 
by the supposition that the landlord would insist on his removal 
and give him warning forty days before the term ; and if he 
found that the landlord did not give such warning, the sales 
do not appear to be sufficient to prevent him from asserting 
his strict legal right to continue in possession of the farm. 
The payment of we rent was a condition which the landlord 
was m any view entitled to insist for before any of the crop 
could be sold or removed from the ground. 

In these circumstances the Shenff, while certainly not ap- 
proving of the conduct of William Cousin, and rq^arding the 
conduct of the pursuer as not free from suspicion, cannot hold 
that the defender has established by proof that the punoer 
was guilty of such fraud as predaded him from objecting to 
his removal from the farm at the term of Martinmas, 1857, 
in respect that he did not receive legal warning to remove 
forty dm before Martinmas. 

Act, J. M'LxAK. Alt Thos. Babtt. 



7th June, 1859. 
SHERIFF COURT OF PBBTHSHIRB. 

(Mr Shebief Bakolat.) 

M'Nab v. M'Fablane arreiUe, and Fltvit, common debtor. 

Forthcoming — Judicial Examination — 'Ftoo&n — Proof. — Oir- 
cumttaneet in tohich the arrestee and common debtor, in an 
action of forthcoming, were aUotoed to be jvdiciaUy examined. 

Ok 9th November last (1868,) the pursuer, on the dependence 
of a summons of filiation at her instance against Flynn, the 
common debtor, used an arrestment to the extent of £26 in 
the hands of MTarlane, the arrestee. Having obtained a de- 
cree in absence against Flynn, she raised, on 3d December last, 
an action of forthcoming — ^founding on the arrestment used 
on 9th Nov. — ^in which action a record was made by condes- 
cendence and defences. The pursuer averred — (1 , ) That Flynn 
engaged as a farm servant to serve, and he accordingly did 
serve the arrestee for the year, fix>m Mkrtinmas, 1857, to Mar- 
tinmas, 1868, at the money wages of £19, with the usual 
alimentary allowances; (2,) That such "money wages, accord- 
ing tothe agreement or understanding entered into or come 
to between the arrestee and the conunon debtor, or otherwise 
according to the usage of the district of Dunkeld, and of 
Perthshire generally, were payable at the termination of the 
engagement, namely, at Martinmas last;" and (3,) That on 9th 
November last, the date of the arrestment, the arrestee was 
indebted to the common debtor the money wages for the year 
ending at Martinmas last. The arrestee averred in defence — 
(I,) That, prior to 3d August last, he had paid £2 to account 
of such wages; and (2,) That, on 8d August last, he paid to 
the common debtor '' the balance of his said money wages for 
the said year, conform to receipt" produced. These aver- 
ments were denied by the pursuer, who averred in answer 
that the recept had "been coUumvely and fraudulentiy con- 
cocted since the date of the pursuer's arrestment between the 
defenders, in order, if they can, to defeat the pursuer^s cHaim.** 
On the record being closed, the pursuer was allowed a proof 
of her averment, and the defenders were allowed a coiyonct 
proof. Thereafter the pursuer moved that under the spedal 
circumstances, the arrestee and common debtor be ordained 
to appear to be judicially examined in regard to the matters 
of fact set forth in the record. 

SoUTAR, in support of the motion, cited M'Glashan, p. 383; 
Mitchell & Bell r. Hepburn, 16th Jan., 1830; 8 S. 319. 

M'Lbish, for arrestee, answered — Judicial examinationi 
are repugnant to recent law and practice. 
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DiaEST OF ENGLISH OASER 



SoUTAB repUod— The Ukeit evidence Act, (16 Vict. c. 20, 
1. 6,) passed in 1853, by a sabstontiye enactment^ declared 
tli»t — "Nothing herein contained ehall alter or affect the 
Anthoritj or Praotioe of the Conrti in SeoUand, as to Judicial 
Examination." 

Therenpon Dr Bavday pronounced the following Inteiio- 
cutor: — 

On the defeodeis' motion to fix a diet of proof, and on the 
pnnroer^e counter motion for an order on the arrestee and 
oommon debtor to appear and be judicially examined ; and 
having made avizandum with the cause, in respect of the 
nature of the averments on record, gnmts the pursuer's motion, 
and appoints the arrestee and common debtor to appear and 
be judidaUy examined at sudi diets as may be forthwith fixed. 

Nonc-rThe Sheriff-Substitute is unwilling, in the general 
case, to sanction judicial declarations, where statements of a 
party are taken as evidence against him, but never for him. 
This is all the more to be obeyed, since parties now may be 
witnesses in the cause. Nevertheless, the Act which intro- 
duced that rule speoially reserved the right of judicial exa- 
mination. In the present case there is a direct aUegation of 
fraud between the arrsstee and common debtor, in order to 
defeat the pursuer*s daim. It is certainly very unusual to 
anticipate payment of a farm servant's wages, nor is it the 
practice to take receipts; and therefore upon the whole the 
case appears exceptional, and where the judicial examination 
of the party may promote the ends of justice. This is the 
more eepanally the case, seeing that the two named parties 
are likely to be the only witnesses who could be called; and, 
considering the olject of investigation, it is preferable that 
their statements should not be given under the sanction of an 
oath. 

This Interlocutor was acquiesced in. 
Att, T. SouTAB, Crieff: 
AU, W. M'LiisH, Perth, and J. Scott, Perth. 

16th Mabch, 1859. 
PRIVY COUNCIL. 

ElBCHNBB & OtHEBS V, VeBNUS. 

BiU of Lading — Lien. 
Faibolouoh & Co.,merchauta, Liverpool, ahippedat that 

Sort certain goods on board a vessel of which the respon- 
ent was master. The biUs of lading, granted by the 
respondent, bore that the " freight was payable in Liver- 
**pool to iEneas McDonald, one month after sailing, 
^ Teasel lost or not lost." McDonald was sot the ship- 
owner. On the arrival of the goods at their destination 
in Australia, they were claimed bv the appellants, who 
were onerous inaoisees of the bills of lading, but the 
master having learned that the freight bad not been 
paid, refused delivery. Udd^ that tiie master had no 
right tQ retain the goods for the f^'ght. Heldy farther, 
that an averment that, by the custom of the port of 
Liverpool, lie had that right, was irrelevant. 

4th Mabch, 1859. 
BOLLS COUBT. 

In re The Mxxioak ^ South Ahebicak Compant. 

(Lund's Case.^ 

Winding up— Sale or Shares. 

A PAimrEft who has sold his shares in mala fidt^ and 

witli a view to avoid responsibility, is still liable as a 

ccwtKibiitory. 

24th & 25th Jakuaby, 1859. 
COURT OF COMMON PLEAS. 

Baltoub & Akotheb v. Ebnest, 
(Official Manager of the Sea, Fire, and Life Insurance 

Company.) 
Joint Stock Company — ^Bill — Directors' Authoritv. 
The directors of a company drew a bill in the form 
prescribed by the Statute 7 and 8 Vic, Can. 110, which 
paand by indorsation for value, into the nands of the 
]plidntiffii« The bill was not granted for purposes within 



the scope of the business of the company, nor had the 
directors power, by the contract of co-parbiery, to grant 
it. Htld^ that the company were not bound, even vl in 
a question with a bona fide onerous indorsee. 

titid^ also, that all penons dealing with a Joint Stock 
Company, must be taken to know the contents of its 
deed of settlement, deposited with the registrar. 



20th Afbil, 1859. 
COURT OF EXCHEQUER. 

Grinhah v. Willet. 
Damages — False Imprisonment. 
^^Thb mere circumstance of a man writing down on a 
(* charge sheet, at the dictation of a policeman, the name 
"of the person whom he suspects to have robbed him, is 
" not a giving of that party into custody.*' Per Martin, B. 



16th & 18th Apbil, 1859. 
COURT OF APPEAL IN CHANCERY. 

Ex parte Babton in re The National Patent Steam 

Fuel Company. 
Joint Stock Company — ^Forfeiture of Shares. 
The deed of settlement of the company in question con- 
tained no power to forfeit original shares. Mr Barton 
had 100 shares allotted to him at the formation of the 
company, upon which he paid the deposit. The sluures 
were forfeited bv the directors in consequence of his not 
having signed the deed of settlement, and the forfeiture 
was confirmed by a general meeting of the sharehold^^ 
Prior to the declaration of the forfeiture. Barton had 
transferred the scrip. Held, that the forfeiture was 
invalid, and that Barton was still liable to contribute as 
a partner. 



8th November, 1858. 

QUEEN'S BENCH. 

Athebsmith v. Dbubt. 

Truck— 1 and 2 Will. IV., Cap. 1887. 

In payment o£ the wages of a workman, uUing within the 

clanes specified in the Statute, the master gave a note 

for lis on a shop kept for the supply of goods, meaning 

at the time, that it ahould be paid m floods, and not in 

money. The notice was taken to an office adjoining the 

shop, where it was exchanged for another note, to be 

handed into the shop, and upon presentation of which, 

payment was made in goods. Meld, that the giving of 

the first note was an offence within the 8d sect, of the 

Statute. 



28d March, 1859. 
COURT OF PROBATE. 

In the Goods of James Muib, deckaskd. 
Probate and Confirmation Act, 1858. 
The note or memorandum, provided in sect, li, can only 
be made at the time the probate issues, and not after- 
wards. 



80th APBfL, 1859. 
COURT OF QUEEN'S BENCH. 

Ropeb v. London. 
Fire Insurance— Condition. 
A policy of insurance had indorsed thereon the follow- 
ing provisions: — ** All persons insured by this ooinpan^, 
sustaining any loss or damage by fire, shall, withm 
fifteen days after the fire, deliver in as particular an 
account of the loss or damage as the nature of the case 
will admit of. In case any difference or dispute shall 
arise between the assured and the company, such differ- 
ence shall be submitted to arbitrators." ^ Held, (1) that 
the first of these stipulations was a condition precedent, 
and that unless he gave the stipulated notice, the assured 
could not recover the loss; but that (2) the condition as 
to a reference to arbitration did not bar an action. 
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22d Juxe, 1858, and 18tii and 2l3T, Jxsujmr^ 1859. 
VIOB-CHANCBLLOR WOOD'S COURT. 



Oar r. Dickenson. 
Merchant Shipping Acts — ^Registered O^ifner. 
Where a bill of sale is in point of fact invalid, its regis- 
tration under the Merchant Shipping Act, 1854, does 
not give a title at law. 



IsT February, 1859. 
EXCHEQUER CHAMBER. 



(^Appeal from QaeeiCs Bench.) 
TuE British Empire Shipping Company r. Somes 

AND Others. 

Shipwright — Repairs — Lien — Dock hire. 

A shipwright to whom a vessel was delivered for repair, 
detained her by virtue of his right of lieu for work aud 
materials expended on her. Held that he was not 
entitled to dock hire for the period of such detention. 



. 18th January, 1859. 
COURT OF QUEEN'S BENCH. 

Fletcher v. Fletcher. 
False Imprisonment — Lunacj. 
A party who obtains the imprisonment of another as a 
lunatic, in an asylum, is not privileged, and is liable to 
an action of false imprisonment, notwithstanding an 
averment of honajuhs and probable cause, and that the 
defendant had procured mudical certificates under the 
Act 8 and 9 Vict., cap. 100. To justify the imprison- 
ment, it is necessary to aver and prove actual lunacy. 



29th January, 1859. 
COURT OF COMMON PLEAS. 



Garton and Another v. The Great Western 
Railway Company. 

Railway Traflic — Undue Preference. 
The Great Western Railway Company had been in the 
liabit of carrying goods from London to Bristol at a 
certain scale of rates, from which tlicy allowed a deduc- 
tion to those parties who themselves collected and re- 
moved their goo<]s from the station — these parties being 
generally carriers. At a certiin date they stopjwd these 
deductions, and charged the same rate to those parties 
who themselves removed their goods from the station, 
and those to whom they delivered goods at the ware- 
houses of the consignees. Held that this was an undue 
preference to the latter under the Railway and Canal 
Traffic Act, 1854. 



7th July, 1859. 
ROLLS COURT. 



Williams t;. Nash. 
Patent— 16 Vict., Cap. 6, Sec. 2. 
The second section of the Act 16 Vict., cap. 5, provides 
that **all letters patent for inventions, to be granted 
under the provisions of the Patent Law Amendment Act, 
1852, shall bo made subject to the condition that the 
same shall be void, and that the powers and privileges 
thereby granted shall cease and determine, at the expira- 
tion of three years and seven years respectively from the 
date thereof, unless there be paid before the expiration of 
the said three years and seven years respectively, the 
stamp duties in the schedule to this Act annexed, ex- 
pressed to be payable before the expiration of the third 
year, and of the seventh year respectively; and such 
letters patent, or a duplicate thereof, shall be stamped 
with proper stamps, showing the payment of such re- 
spective stamp duties, and shall, when stamped, be pro- 
duced before the expiration of such three years and 
seven years respectively, at the office of the commissioners, 
and a certificate of the production of such letters patent 
or duplicate, so stamped, specifying the date of such 
production, shall be indorsed by the clerk oX the com- 
missioners on the letters patent or duplicate, and a like 
certificate shall be indorsed uijon the warrant for such 
letters filed in the said office." Held that in reckoning 
the periods of three and seven years, the day of the date 
of the patent is excluded. 



9th June, 1858, and 28tu June, 1859. 
COURT OF COMMON PLEAS. 



Lngham v. Puimrose. 
Bill of Exchange. 
A BILL torn in two by the holder, as alleged for the 
purpose of cancellation, and afterwards pasted together 
and put into circulation, is a good voucher of debt in the 
hands of a hnnafule and onerous indorsee. 



EXCHEQUER CHAMBER. 

(^Appeal from Exchequer.) 

Sale — Consignor and Consignee — Bill of Lading. 

Bkown & Son sold a quantity of goods to Hare & Co., 
to be shipped free on board, tlie price being payable on 
delivery of bills of lading. The transaction was entered 
into through a broker, who acted for both parties. The 
vendees instructed the vendors to ship part of the goods 
by the first vessel, and the vendors did so by a ship 
answering that description; and, in accordance with 
usage, handed the invoice, with the bill of lading, taken 
to the shipper's order, but iudorsed by them to the 
vendees, an<l a bill of exchange for the price, for accept- 
ance, to the broker. The ship was wrecked, and the 
goods lost. Held that they were at tlic rink of the 
purchasers. 
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8th June, 1859. 
SHERIFF COURT, AIRDRIE. 

(Mn Shebiff Loode.) 

PooB| Jaues Malvie v. Alex. Mackenzie, Inspectob of 

PooB New Monkland. 

J>oop — Poor Law Act, sec. 74 and 75 — Jurisdiction — ^Liability 
of Inspector to tibird parties for nursing and medical com- 
forts supplied to Paupers. — The puraueTf after requiring the 
defender to remove a pauper, then in the purtuers hotue cu a 
lodger, which it was proved the defender promised to do, sued 
for recompense for nursing, attendant, and furnisJiings 
supplied to the pauper. — Held entitled to recover, notwith- 
standing a monthly allowance made to the pauper, which was 
inadequate. 

The special facts of this case are 8u£5dently stated in the 
judgment of Sir Archibald Alison, which is appended. 

The Sheriff-Substituto, on the ground, inter alia, that the 
Sheriff's jurisdiction was excluded by the Poor Law Act, 
and that the facts were not sufBcient to support the clium, 
dismissed the action, but without expenses. 

At the hearing, on mutual appeals, it was pleaded for the 
pursuer, (1) The Sheriff's jurisdiction, although not competent 
in actions at the instance of a pauper for aliment, fell to be 
sustained in actions by third parties for advances, EUrich, 14th 
Feb., 1824; 2 Shaio, 716; Dunlop on Poor Laws, 374; (h-r di 
Glassford, 9th July, 1831; and Matheson, 22d Dec, 1831. 
(2) The claim of recompeuse for advances and furnishings was 
good in law, Howie v. Kirh, Se$>8ion of Arbroath, 25th Jan., 
1800; and Ettridc, ut supra; and in equity, the pursuer was 
at least entitled to such an amount as had been saved to the 
parish by his services. (3) It could not be held that the 
present claim was an attempt to increase the pauper's allow- 
ance, as he was dead, and was not represented in any sense by 
the pursuer ; and no case of collusion was averred or proved 
by the defender. 

The defender relied mainly on the general argument, that 
the claim sued for was a contrivance to increase the allowance 
of the pauper in an illegal form, and if sustained, no parish 
could at any moment estimate the amount of its liabilities; 
that there were defects in the proof, and tliat the jurisdiction 
of the Sheriff was excluded by sec. 74 and 7o of the Poor Law 
Amendment Act, which provide : — 

(1.) "That in every case in which a poor person shall con- 
sider the relief granted him madcquate, such poor person shall 
lodge, or cause to be lodged, a complaint with the Board of 
Supervision, which Board shall and , is hereby required, with- 
out delay, to investigate the nature and grounds of the com- 
plaint; and if, upon inquiry, it shall appear that the grounds 



Boards, unless the Board of Supervision shall previously have 
declared that there is a just cause of action." 
The following is the Sheriff's Interlocutor and Note: — 

Having heard parties' procurators under their mntaal 
appeals upon the interlocutor appealed against, proof adduced, 
and whole process, alters the interlocutor compluned of, 
and in the whole circumstances of the case, decerns against 
the defender for ten pounds, with interest as libelled; but 
qwmd ultra assoilzies the defender from the conclusions of the 
action: Finds expenses due to the pursuer, subject to modifica- 
tion, and that for the reasons stated in the subjoined note : 
Appoints an account of said expenses to be given in and taxed 
by the auditor, and decerns. 

Note. — The facts of this case appear to be, that in the 
month of October, 1857, the now deceased pauper person came 
to lodge in the pursuer's house, in a very weak and infirm 
state of health, and he soon became incapable of earning any- 
thing for his own subsistence. Application was accordingly 
made to the inspector of the poor of the parish for purochial 
relief on the 24th of October, who gave interim relief of 28. 
The same relief was given again on the 30th October, and on 
the 2d November, the pauper's case was brought before the 
parochial board, who awarded the pauper a permanent relief 
of 8s. a month, or an alternative of going into the poorhouse. 
The pursuer and his wife were very anxious from the be{,in- 
ning that the pauper should be taken into the poorhouse, and 
repeatedly asked the inspector, the present defender, to remove 
him, which he is proved to have promised to do, by sending a 
horse and cart for him before SOth of October. He never sent 
for the pauper, however, nor did the pursuer send him to the 
poorhouse, but they just went on drawing the aliment of 8s. a 
month from the parochial board, which was paid sometimes to 
the pauper himself, sometimes to the pursuer's wife, for his 
behoof, and sometimes to others, down to the pauper s death 
in June, 1858. During the time, the pauper was able to walk 
about a little, till May, 1858, when he became much worse; 
and as he had a sore under liis arm, another on his foot, and 
an ulcerated stomach, his breath and state became very offen- 
sive, and the nursing of him by the pursuer and his wife 
extremely burdensome. About a week before he died, in 
July, 1858, he was visited by the medical officer of the Board, 
to whom the pursuer's wife again made the request, that the 
Board would send for him, and take him to the poorhouse, — 
and he had previously been furnished by the Board with some 
warm clothing. 

Now, in these circumstances it is quite clear, that the 
allowance of 2s. a week, or 8s. a mouth, awarded by the 
board, was a great deal too little, probably not a third of 
what it should have been, under the distressing drcumstances 
and condition of the pauper, and also that the inspector failed 
to fulfil his proved promise to send a horse and cart, to take 
him to the poorhouse. 

No one can doubt, in these circumstances, that the pursuer 
has a good cause in e(|uity; but a legal difficulty has been 
started against the claim which, under the last interlocutor, 
has been sustained by the Sheriff-Substitute, founded ujwn the 
objections that tlie present actiou is in fact an attempt by a 
siile wind to enlai'ge the out-door allowance given to the 



of such complaint arc well founded, and if the same .sh.all not 1^^"^^;^ by the Parochial Board without the previous sanction 
- , ,- , . 1 •,,,,,, , . , , «)r authority of the Uoam of •Suix'rviMion, as rcf|uxrcci by /4 

bo removed, then the R.aid Loard shall, by a minute, declare ^^^^^ 75 sections of the Poor Law Act. This would have been 



that in the opinion of tlic Board such poor person has a just 
cause of action against the parish or combination from which 
he claims relief, and a copy of such minute, certified and signi- 
fied by the secretary, shall, if required, be delivered to such 
poor person, and upon the production or exhibition of such 
minute or certified copy thereof, .sucli poor person shall forth- 
with, and without any furLlier proceedings, be entitled to tlio 
benefit of the l'oor«' KoU iu the Court of Session ; and it shall 
be lawful for the Board of Suixjrvision, after any action has 
actually been commenced by or on behalf of such poor person, 
to award to him such interim aUment as to tho said Board shall 
seem just during the dependency of such action, which award 
the Parochial ]3oard of every such parish or combination shall 
be bound to obey." (2.) Providctl alway»«, " That it shall not 
be conq>utent for any Court of Law to entertain or decide any 
action rchlivo to the amount of relief granted by Parochial 



a Very forniiilaMc, if not insuperable objection, if the facts were 
assumed in the findings in tlie interlocutor on that point. But 
when the nature of the present case is considered, it appear?, 
on tlie contrary, that there is no attempt whatever to ilu the 
incompetent thing of raising the allowance mode to a ]Viui)er, 
without t)ic ])reviouK sanction of the Board of Suiturvisioii, as 
required Ijy the Poor Law Statute. 

Tlic present action is iiot at the instance of the panjnr or any 
one in his right, or concluding for the euhu-gement of the 
]>arochial allowance at all. It is, on the contrary, one at the 
instance of a third party who is not claiming )tarochiaI relief 
at all for the pau])er ; but who alleges that a ])au|H;r alHicted 
with a loathsome disease, and rcrpiiring a great deal of atten- 
dance and nursing, was left in his hands, after promises made 
by the inspector of the poor that he would be reniovctl and 
taken to the jioorhousc ; but that, instead of doing thii«, he 
left the pauper in the i)ursuer's hands, where he remaiiieil till 
his death, and that in that way he remained iu the pursuer's 
house fur up>\ards of eight mouths^ afflicted with n loathifoinc 
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disease, and requiring inach attention and nursing from the 
pursuer and Iiis wife. 

The question involved in the action, therefore, substantially 
is whether there was an implied contract between the pursuer 
and the defender, as inspector of the poor, to aliment and attend 
to the pauper in the loathsome state he was in, at the trifling 
allowance of 8s. a mouth. It is not pretended there was an 
express contract to this effect, and the Sheriff cannot see that 
there was any understanding or implied f^eemont for that 
purpose. If, indeed, the inspector had made no promise to 
the pursuer and his wife as to sendiug for the pauper, and 
taking him into the poorhouse, it might have been fairly 
pleaded in defence against the claim, that it was a bargain be- 
tween the parties to keep the pauper at the rate allowed by 
the board, and that if it was an unprofitable one to the pur- 
suer, sibi impviet, that he had entco^d into it. But in the 
circumstances that are brought out in evidence in the case, 
there is not only no room for such a presumption, but the 
presumption is rather the reverse. It was the duty of the 
parochial board, under the Statute, by the inspector or medical 
officer, to visit the pauper, and to give such orders regarding 
him as his case required. The inspector came accordingly to 
the pursuer's house and saw the pauper, and the pursuer and 
his wife earnestly requested him to have the pauper taken 
away, when he promised to send a horse and curt for him, 
and to remove him to the poorhouse, but which was never 
done. The pursuer was entitled to rely on the assurance and 
promise of the inspector that the pauper would be removed. 
Expecting this, he just went on from day to day, keeping and 
attending to the pauper, expecting the horse and cart to be 
sent for him, which it never did, until at length death relieved 
the pauper fh>m his sufferings. In these circumstances, there 
is no room for presuming an implied agreement, on the pur- 
suer's part, to keep and attend to the pauper for 2s. a- week; 
but on the contrary, tlicrc is clear evidence of an anxious 
desire, on the pursuer's part, to get quit of him on any terms; 
it was the duty of the inspector to send for the pauper in 
terms of his promise, and not having done so, the pursuer's 
claim became good for a reasonable sum fur board and atten- 
dance on the pauper, on the piiuciple of quantum mentit, 
which it seems reasonable to fix, after deducting the allow- 
ance of 8s. a month paid by the parochial board for the pauper, 
at ten pounds, the sum now decerned for. The parocliiaj 
board were bound by the Poor Law Act, as the pauper was 
in a diseased and almost hopeless state, to have furnished him 
with cordials, medicines, and warm clothing, suited to his 
condition; but there is no evidence that he got more than the 
last of these articles, and his state of health was such as to re- 
quire a most laborious and irksome attendance on the part of 
the pursuer s wife, night and day, for which his aliment of 28. 
was totally inadequate as a compensation. 



Act. JoHJf C. Waddell. 



Alt. John Molisox. 



0th Junk, ISIjO. 
STEWARD COURT, KIRKCUDBllIGHT. 

(Mr Steward Dlxuar.) 

JaMKS ED(iAB V. TUOMA-S HARRIET. 

Bastard — Aliment — Agreement — l*ersonal l^xception — Mora 
— Public Policy. — An arjrechicnt micrcd into hy the mother of 
an itltyitimatc child, by which she binds htrself to retivrc the 
father of the maiutoiancc of the child, atthauyh entered into 
with the advice and consent of a third i»arty, does not, in the 
event of such third party alimentinrj the child, jnrjudivc his 
claim of relief against the father, (2) An uyncmcnt uhcnby 
the father of an illcjitimatc child binds himself to pay Si\\} 
at the end of nearly tico years from the chiUVs birth, on con- 
dition of the mother relieving him from all further aliment 
of the child, in so far as it is "manifestly im/'/juVojw," and 
the mother's obligations ** entirely gratuitous and unilatiral,^^ 
•is invalid and illegal. Question — Whether saeh an agreement 
is against public policy} 
James Edqab, cooper, Creetown, the pursuer, is the grandfather 
of au illegitimate child of which Thomas Harries, seaman, 
Creetown^ is the reputed father. Tho child was born on 10th 



October, 1849, and in the end of January, 1850, the pursuer's 
daughter, Joan Edgar (the child's mother) raised a small 
debt action against the defender for the in-lying expenses and 
alunent then due. On 4th February, 1850, the defender met 
with the pursuer's daughter in a public-house in Creetown, 
and a written agreement was entered into, by which the 
piursuer s daughter, with the verbal consent of the pursuer, 
who was present, and whose consent was recorded in the 
agreement, accepted £10 "to be paid at the expiry of eighteen 
months, or as soon before that as possible," and relieved the 
defender "in all time coming for any further maintenance of 
the child ;" and also agreed to withdraw the small debt action 
on defender paying expenses; the defender, on the other hand, 
binding himself " to find caution that he will fulfil his part 
of that contract." The agreement was unstamped. The de- 
fender paid £10 to the pursuer's daughter as stipulated, and 
also the expenses of the small debt action, which was accord* 
ingly withdrawn. The pursuer, who had maintained the child 
from its birth, brought the present action on 28th March, 
1858, for ])ayment of aliment at the rate of £5 per annum 
from 18th October, 1851, to ISth October, 1857; allowing the 
defender credit for the .£10 paid in terms of the agreement, 
and £1 i>aid formerly for in-lying expenses. 

The pursuer pleaded — 

(1.) Any agreement entered into by the mother of an illegi- 
timate child to defeat its right of support, is ultra vires of her, 
and cannot, therefore, be binding on thii*d parties. 

(2.) Agreement unstamped. 

Tlie defender replied — 

(1.) The pursuer having consented to the agreement by 
which the defender was discharged from the further main* 
tenance of the child, is barred pcrsonali e.ccfjUione from mak* 
ing the claim sued for. 

(2.) The pursuer having kept the child in the knowledge of 
the agreement, and having made no claim for aliment until 
now, is barred by the agreement, and by moi'a and acqui- 
escence from receiving the sum claimed. 

The record having been closed, and parties' procurators 

heard, the Steward-Substitute pronounced the following In« 

terlocutor : — 

Having advised the record and heai*d jxirties' procurators, 
finds it admitted that the defender is the father of the illegiti* 
mate male cliiUl which the pursuer's daughter, Joan Edgar, 
bore on lOtli October, 1849: Finds it admitted, that towards 
the maintenance and education of the tfaid child, and the 
inlying expenses altontUug ita birth, the defender has paid or 
contributed in whole only the sum of eloveu pounds sterling 
up to the date of the foresaid action : Finds it not alleged that 
the defender was unable, from j)Overty or other cause, to 
contribute his dv:e share of tlie exjonse or burden of main- 
taining his j*aiil cliild, during the period referred to in tho 
summons: Finds, that the ay:reement, No. r»/lj of process, does 
not constitute a valid jaijudicinl defence a^'aiust the claim 
concUuled for in this action: Reserving to tiic defender any 
claim of relief against Juan Kiljxar, tho mother of the child, 
in resi^ect of said agreement which he may be advised to bring, 
and to her all competent defences nj^uin&t said claim of relief 
as accoids, and before further answer alK»\v.s the pursuer a 
proof of the avermcnt-s in the '2<\ article of lii.s revised coudc- 
Hcendenee, in so far as disputed, and to tho defender a conjunct 
probatiuii : grants diligence, etc. 

jf«>TE. — Tho Steward-Substitute regards the defence founded 
on the agreement, No. 5/;>, as neither con.^istent with justice 
nor strict legal right. The agreement is not subscribed by the 
pui-suer, either as a witness or consenting party, and if it had 
been subscribed by him, it could not, it is thought, from its 
peculiar terms', have aliected the mutual claims ami intevesta 
of any other parties than the defender and Joan Edgar, the 
mother of the child. The pursuer's daughter had no power, 
by any such agreement, to surrender or prejudice the future 
claims of aliment competent to the child, and to any third 
party supplying that aUmcnt, against the defender as its 
parent. The pursuer was under no legal obligation to aliment 
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the defender's child, and if he did aliment it lie thereby founded 
ft daim of relief both against its father and mother, Maihhon v. 
Hay, 2Sd Dec., 1881 ; 4 Jv.riiit, 212. 2d, Although there has 
been, in the usual form, rer erved to the defender his right to 
institute any claim of relief, which he may think competent to 
hun under that agreement, against Joan Edgar, the mother of 
the child, the Stewanl-Substitute considers it pertinent to the 
pleas raised on that agreement in the present action, to express 
Ids strong conviction against the oncrosity and validity of that 
agreement as an ex facie settlement of mutual rights. 

The defender was, at the date of that agreement, the ac- 
knowledged father of the child referred to in the summons. 
That child was bom on 10th October, 1840, and in order to 
enforce the fulfilment, by the defender, of his obligations to 
oontribate purt of the aliment, Joan Edgar had been forced to 
raise a small debt action against him on 2Gth January, 1850, 
concluding for payment of one pound sterling as the quarter's 
aliment past due on 18th January, 1850, and one pound 
sterling for the next quarter's aliment payable in advanco. It 
is not alleged, nor is there any ground to suppose, that the 
daim embrace<l in that small debt action was not fair and 
reasonable, or that the defender could, on any pretence, have 
successfully opposed it. 

Its determination in the pursuer's favour would have esta- 
blished her right to receive aliment fi-om the defender at the 
extremely moderate rate concluded for. 

Apparently for. the purpose of defeating that judicial ascer- 
tainment of the pursuer's claims, the defender prevailed on her 
to subscribe the agreement founded on. 

It is, in the Steward-Substitute's opinion, imix)8sible to con- 
ceive an agreement, ex facie dealing with mutual rights, more 
one-sided and iniquitous in its conditions. Tlie defciuler 
thereby secured to him.'Kilf largo and most important advan- 
tages, in consideration of which, he gave and sacrificed literally 
nothing. The mother gave up her claim of aliment for the child, 
and not only so, but became bound to relieve the defender in 
all time coming of any further maintenance of the child, and 
consequently of all claims comi)ctent to the child or third 
parties for said mainteuanee : on the other hand, as the price 
of these profusely liberal cimcesaious and obligations by the 
mother of the chUd, the defender undertook to {lay to her, at 
the expiry of eighteen months, or tw suou before that as possible, 
the sum of ten t>ounds sterling, and to pay the exixinscs of the 
small debt action at the mother's instance, which she agreed 
to withdraw. 

Now, with regard to tho payment of these cxpeuHcs, it must 
be conccdcfl, that if tho action had ]>rocoe(lod, decree would 
have passed agaiuKt tho defender, both for tho Kum claimed in 
tiie summons, and for expenses. I'hc undertaking to pay 
these expenses was therefore no conKtdcratlon or c(»uceHHiou 
whatever. The defender merely undertook to do what tho 
law would have compelled him to do. 

And the obligation to pay to the mother, by the Uh August, 
1851, ten )K>unds slerUng, for a diHcIiarge in full of all future 
claims of aliment, when vieweil and pleaded as an onerous 
undertaking, or as an equivalent for the large sacrlficcj^ made 
and obligations undertaken l)y tlic mother, is sim|>ly ridiculous. 
On 18th July, 1851, tbo eighth quarterly ]>aymcnt for his 
share of the child's aliment bccanie due antl payable by the 
defender, and at the low rate of four poundH ;>rr annnnif and 
two pounds for in-lying expcuscs, the cliihlH mother was 
entitled to enforce ]taynient fnna the defender on ISfk July, 
1851, of that sum of ten poundH, for {Mist, due, and current 
aliment, which, by the agreement, he undertook to pay mihf 
on the 4th Aiu/unf, 1851 . This obligation by the defender was 
thus the very reverse of a crniccssion or benefit to the mother 
of the child ; it was a postix>uement of her legal claim, and 
another pecuniary micrifice on her part; although, in the 
peculiar ]>hrascology of the agreement, it is coolly represCTite<l 
as a stipulation in her favour. 

In so far, therefore, as the agreement imposed on the child's 
mother obligations to withdraw her small debt action of 
aliment against the defender, and to relieve him of future 
daims of aliment for the child at her own iu.stance, it is mani- 
festly iniquitous, as tliese obligations were entirely gratuitous, 
and unilateral, and injurious to her; and in so far aH it under- 
takes to relieve him of future claims of aliment, at the instance 
of the chiM, or of third parties KUpplying the aliment, it is 
invalid and illegal. Poll v. Poll, 7th l)ecembcr, lSa3. 

The defender appealed this judgment, and the Steward 



(Sandford) altered the same, and allowed the defender a proof 
of his averment that the pursuer consented to the agreement. 
The Steward appended the following note to his interlocutor : — 

Note. — ^The Steward is not prepared to say that if the 
pursuer was present when the agreement was entered into, 
and consented to it upon the part of his daughter, and was 
thus f nlly aware of its terms, and thereafter received payment 
of the stipulated sum, he may not be held to have homologated 
and acquiesced in it, and thus the aliment afforded by him to 
the child, in so far air beyond that sum, may have been given 
ex ffratia. But this question is left open until the fiftcts are 
ascertained. 

Proof having been led accordingly, and parties* procurators 
heard thereon, the Steward-Substitute pronounced an inter- 
locutor, in which, after finding the facts ahready stated, he 
further — 

Finds it proved that the pursuer was present at the said 
meeting when paid agreement was entered into, and that it 
was entered into by his advice, and with his concurrence and 
consent: Finds that the said agreement. No. 6/3 of process, is 
unstamped: Finds that the said agreement was entered into 
by the said Joan Edgar, and consented to by her faUier, Uie 
pursuer — persons in humble life and circumstances — under the 
influence, apparently, of representations by the defender's 
friends, that the defender was about to leave the country and 
desert his child: and finds further, that the conditions im- 
posed on, and obligations undertaken by the said Joan Edgar 
by said agreement, were so im])06ed and undertaken without 
any fair reciprocal obligations being undertaken, or any just 
consideration given by the defender: Finds it admitted that 
the defender has paid to the pursuer's daughter, Joan Edgar, 
the sum of deven pounds for in-lying expenses and aliment of 
said child: Finds it proved that said payment was made sub- 
sequent to the aforesaid agreement: Finds, irrespectively of 
the plea founded on the stamp laws, that in the curcumstances 
above stated, and in rc8i)ect of the doctrine laid down in the 
judgment of the Supreme Court in Pott v. Pott, 7th December, 
1833, the said agreement and what has followed thereon, can- 
not be held as a valid defence, personali exeepfione, nor other- 
wi«*e, against the conclusions of the present action: And of 
new, before further answer, allows to the pursuer a proof of 
the averments in the 2d article of his revised condescendence 
in so far as disputed, and to the defender a conjunct proba- 
tion: grants diligence, ete. 

NoTB.— Believing that the Steward did not intend to in- 
dicate in his Interlocutor of 24 th September lost, any fixed 
opinion on the validity of the agreement. No. 5/3 of process, 
or on i\A effect ns a defence against the conclusions of the pre- 
sent actidii, the Steward-Substitute has, not without consider- 
able hesitation and dilliculty, deemed it incumbent on him to 
crab<Mly his own views regarding that agreement in the an- 
nexed Interlocutor. 

After a carefid reconsideration of the grounds on which he 
formerly repelled the defence founded on that agreement, as 
fully explaiue<l in the note to his Interlocutor of 23<l July, 
1 858, tho Steward-Substitute*, in still adhering to the viuwa 
then ente»rlained by him, deems it HUi)erfluous to recapitulate 
them in explanation of the finding in tins present Interlocutor. 

Jle has, however, further to remark, that if the agreement 
hod appeared to him onerous and reasonable in its nature, it 
might then have been necessary to sist ])r(x:ess to enable the 
objection on tho stamp laws to be obviated. Tho expense, 
intduding the penalty attending that proceeding, wnaid be a 
serious aggravation of tho defender's loss, if eventually unsuc- 
cessful; but as tho defence reste excluMively on that agree- 
ment, it is thought that the provisions of the stamp law must 
be cnforce<l before that defence could be sustained. 

In disregarding the agreement as a prejudicial defence 
against the action, the Steward-Substitute has proceeded on 
the fact of its being so palpably and grossly unfair and in- 
jui-ioita to the rights and interestt of tJie mother, aa to male it a 
f/rahiifotu discharge^ and not an onerous contract; and given 
in circumstanetjR which rendered it inoi^erative. 

But even if it had embraced some fair consideration or 
equivalent to the mother for the heavy burden she was undcr- 
t:vking, the Stew.ird-Substitute thinks there is room to ques- 
tion the validity of such an agreement. There can be httle 
doubt, it is thought, of the impolicy and even danger, 04 
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public grottods, of giving judicial encouragemoit to such 
agreementii. The mother of an illegitimate c^ild, where both 
the (>areut8 are iu the lower ranks, has too often extreme 
difficulty in recovering, and not seldom fails to recover the 
father's contribution to the child's aliment. The father, in 
these cases, can and often does inflict much cruelty by evading, 
but he cannot legally relieve himself of the mother's claims. 
But if, by threats of desertion, and protracted opposition to 
her claims, he can force her into a contract legally binduig, by 
-which he can secure to himself a total release from his legal 
and natural obligations to his child, by the payment of a year's, 
or it may be a month's aliment, will not the judicial recogni- 
tion of such contracts tend to encourage immorality by 
diminishing the burdens and responsibilities now laid on the 
fathers of illegitimate offspring, and operate most dlsadvan- 
tageously, and even dangerously, against the interests of the 
child, from whom one legal and natural source of support will 
thus be withdrawn. 

The Courts of England have, it is believed, decidedly refused 
effect to such agreements when entered into by the father and 
a third party, as inconsistent with public i>olicy in giving the 
persons undertaking the care of the child an intciebt against 
its life (Cole v. Gower, G East. 110); and, according to a 
learned author, the ground of judgment which prevailed in the 
English Courts, is applicable to such agreements when made 
in Scotland. Thotiuon on BilU, 136. 

It may be contended that such ground of judgment cannot 
apply where the mother is the contracting party. The life of 
her child may be considered safe in her hands, whatever hard- 
ship and misery the entire unaided support of it may inflict on 
her. But the judgment of the Supreme Court in Scotland, in 
the case of Pott v. Poitf above referred to, seems to illustrate 
their repugnance to give a judicial sanction to such contracts, 
when entered into with the mother of the child. The Coui't 
there, on a claim at the mother's instance against the father, 
seems to have din'egarded as invalid, a contract between the 
father and mother, by which the father bound himself to 
aliment their natural child till the age of twelve, and the 
mother bound herself to free \^\\\\ of all claim thereafter. 

Whether, therefore, the present claim be regarded as a direct 
bona fide claim at the pursuer's instance as a third jiarft/ who 
supplied the aliment to the child, or, as indirectly, a claim at 
the mother's instance for behoof of her child, it is not, 
in the Steward-Substitute's opinion, eflectually met by the 
foresaid agreement. It would be, perhaps, inconsistent witli 
these views to introduce any reservation of a claim of relief 
in the defender's favour against Joan Edgar, under that agree- 
ment; but he is not debarred by the present Interlocutor from 
asserting such a claim if hu shall be so advised. 

The defender again appealed, but the Steward adhered, add- 
ing the following note to his Interlocutor: — 

Note. — Tiie Steward having fully considered this cji>e, 
which is ultoudcd with some difficulty, is not inclined to alter 
the Interlocutor of the Stev.ard-Substitnte; altlu^u^;lJ, at the 
same time, he does not concur in all the reasons a^i!$igned by 
him iu his note to his judgment. 

The Steward is clearly of opinion that, whatever njight be 
the ctiect of such an agreement as that fuundeil ii])ou in de- 
fence, in a question with the mother, it can have no ellect upon 
a claim for payment of aliment against the father, at the in- 
stance of a stranger who has afiorded tlio aliment, or to an 
action at the instance of the child and hi:^ aduiinisLratoi.s. 
Kow the grandfather U, to all intents and purposes, a stran.u'er 
to the child in the eye of the law, anil it is not denied that tisc 
aliment was uf lorded by him; and therefore the defender i.s 
liable in the amount claimed, unless he has fujum special ground 
of tie fence. 

^Vhen the case was previously before the Steward, and he 
pronounced the Interlocutor »)f 2-Ith Seittiinber, ISjS, no nj)- 
pearance was made for the pursuer, and the Steward had ni>t 
the advantage of hearing any reply to the arguments for the 
defendur. He then thought that it might be (pte.vtioned whe- 
ther if the pursuer were fully cognisant of the agreement made 
with his daughter, he might not be held as having released 
the defender from any claim on his part, and to havi; taken 
her as the »<de debtor; or to have alinu'nt»;d tlio d»ild (.»• 
ffrafia, antl there is some plan.sibility in this view. Oh the 
other liand, as there is no doubt of the Irgal obligation ti]M>n 
the father; and us this is an obligation which no agreement 
yriHi th« mother can diftchai^e; and as, evou iu a question 



with the mother, it is at least questionable whether such dis- 
charge is not contrary to the principles of public policy; the 
Steward is of opinion that moro was required than mere 
knowledge of the agreement to deprive the pursuer of all 
claim for the aliment which he afforded to the defender's 
child. The cases, so far as they go, are in the pursuer's 
favour, and there is much in the observations of the Steward- 
Substitute as to the advantage taken of the mother, and the 
circumstances under which the agreement was made. The 
Steward must have enforced the Stamp Acts before he could 
have given effect to the defender's plea. 

The pursuer having proved that the aliment was furnished 
by him, the Steward-Substitute decerned against the defender 
for the modified aliment of £24, and expenses. 

Acf. W. Aldeb, Gatehouse. . 

Alt. D. J£^'KIN8, Khrkcudbright. 



15th June, 1859. 

SHERIFF COURT, GLASGOW. 

(Mr Shebtff Bell.) 



The Febkkezs Spinning Co. r. Wiluam Wallace. 

I.O.U. — Acknowledgment — Blank Bonds — Act 1696, c. 25. — 
Ildd, that an I.O.U.^ blank in the pai/cea name when de- 
livered, teas not struck at by the Act 169G, cap, 25, **anent 
Blank Bonds and Trusts." 

This was an action at the instance of James Orr, sole partner 
of the Fereneze Spinning Company, against William Wallace, 
spinner at Barrhead and iu Glasgow, for payment of the sum 
of £20, being tlie amount of cash advanced and lent by the 
pursuer to the defender \i\yon 15th January, 1858, conform to 
holograph I.O.U. or acknowledgment granted by the defender 
to the pui*suer fur said sum, bearing date the said 15th 
January, 185S. Tlic document when produced bore the 
pursuer's name and a«ldress. 

The defence stated was (1) a denial that the pursuer ad- 
vanced and lent the sum sued for to the defender; (2) the 
document libelled was not, when subscribed by the defender, 
nor when it came into the pursuer's possession, addressed to 
him, and the defender offered to improbate the same. 

A proof having been allowed and led, in the course of which 
the pursuer admitted the defender's statement that the I O.U. 
was not addressed when received by him, Mr Sheriff Bell pro- 
nounced the following Interlocutor, which w^as acquiesced in: — 

Having heard parties' ]>rocurators, and resumed considera- 
tion of the lU'oof, proiluctions, and whole process, Finds that 
the pursuers admit in their minute No. 8, that the I.O.U. 
founded tni (No. 5) w:is bhink in the payee's name when de- 
livered: but Finds it on the other hand proved, and not denied 
by the defender, that the said I.O.I"^. was delivered by the 
defeniler to the individual pursuer, James Orr, who carried on 
business under the name of the IVrcneze Spinning Co., as a 
voueher of the debt for the sum therein contained; and the 
only «li'fi'nce now maint.iined is, that the I.O.U. is null and 
voi«l un«ler the Act Ki'JtJ, cap. 25, in respect it was subscribed 
blank in name of the pcrs«»n in whose favour it is conceived: 
Finds, however, that tlio said Act applies to " bonds, assigna- 
tions, disi>ositions, or other deeds," and does not Comprehend 
or strike at such documents as I.O.l'.'s: Therefore, and under 
refereme to tiie ainicNed Note, rej)els the defences, and de- 
cerns against the defender in terms of the conclusions of the 
summinis: Finds the defender also liable in expenses; allows 
an aeeount to be given iu, and remits the same to the auditor 
to tax and report. 

Note.— The Act 10l»C, cap. 25, is entitled ''Act anent 
Bl.ink Bond.' and Triist^." It i>roceeds u|K>n the narrative that 
the subst-ribiiij,' of bonds, assignations, dispo.-ition.s, and other 
deeds blank iu the name of the person in whose favour they 
are grante<l, and also trusts without back bonds, are occuisions 
of fraud; aiul it enacts tli.at no bonds, as.siguations, dis[iosi- 
tions, or other deeds, be subscribed blank in the person's name 
in whoso favour they are conceived, and that the foresaid per* 
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son be either insert before, or at the subscrii^ing, or at least in 
prcNBence of the same witnesses who are witnesses to the sub- 
scribiDg before the delivery, " Certifying that all writs other- 
ways subscribed and delivered blank as said is, shall be de- 
clared nuU/' It is afterwards declared " that this act shall 
not extend to the endorsation of bills of exchange or the notes 
of any trading company.'* Now, in the first pl^e, it is doubt- 
ful whether such documents as I.O.U's. were in use at all in 
this country at the time the Act was passed; and, in the next 
place, whether they were or not, it has been held in cases 
where it was necessary to interpret the correct meaning of the 
Act, and especially in the recent case of Dimmaclef Feb. 1, 
1866, that the only deeds struck at are probative deeds requir- 
ing to be executed according to the directions of the previous 
Act of 1 681, and having a blank in grastnio requiring to be 
filled up with a name. In the above case, Lonl Ardmillan 
said-— "If the words 'other deeds' had not been introduced 
in this Statute, I do not think it could be reasonably doubted 
that its provisions apply only to bonds, assignations, and dis- 
positions. But the expression 'other deeds' must be con- 
strued with reference to the context; and the operation of the 
Statute cannot be fBkrther extended than to deeds of the same 
kind or class as those particularly enumerated. Now, it is 
a distinctive feature of the class of documents enumerated, 
that they shall be tested, if not holograph; and it would be 
contrary to the settled rules of construction, applicable to 
Statutes, to give to the words ' other deeds' such force and 
effect as to extend the penalty of the Act to a class of docu- 
ments different in character." I.O.U's. have for a long period 
been recognised as writings exempted from the operation of 
those statutory enactments which render the observance of 
certsin solemnities necessary in framing written instruments. 
In his book on conveyancing, Mr Menzies says (page 93), ''In 
England, there is in familiar use an abbreviated form of an 
acknowledgment of money owing, called an I.O.U. The 
document contains simply the date, the three capital letters 
I.O.U., the amount, and the debtor's signature, with or with- 
out the a'editor'a addrest. Such acknowledgments receive 
l^al effect, and are held exempt from stamp duty, as being 
neither reotnpts nor promissory notes." lliis is also the 
law in Scotland. In M'Phertonf February, 1854, where the 
I»O.U. founded on was blank in the grantee's name, the 
Interlocutor pronounced by the First Division was : — " Finds, 
that the acknowledgment referred to is receivable in evidence 
and does not require to be stamped." It is, of course, quite 
a different question whether an I.O.U. can be transferred from 
hand to hand like a bank note, or by endorsation like a bill, or 
whether it would not be a good defence to an action raised 
upon it, that the party founding on it was not the original 
receiver. But no such question arises here, the pursuer and 
holder being admittedly the holder ab initio. 

Act, W. B. Faulds. Alt. T. G. Wbight. 



24th Juke, 1859. 
SHERIFF COURT, BERWICKSHIRE. 

(Mb Shrbiff Wood.) 



Dblqatt v. Rab. 

t^rocess — Proof. — Where a diet of proof had been twice ad- 
journed for the ccaniinoUion of refractory witnesses cited by 
the purmer — Held, that it was competent for the pvkrtJJter to 
adduce the evidence of other witnesses at the last adjowncd 
dietf the Interlocutor of adjournment having been in general 
terms. 

Thb pursuer raised an action against the defender for aliment 
of an illegitimate child, of which she alleged the defender was 
the father. The record was closed on a short minute denying 
the paternity, and a proof appointed to proceed on 20th- Jan., 
1859. At the diet certain of the pursuer's witnesses failed to 
appear, and the diet was adjourned by the Sheriff-Substitute 
(Wood) under the following Interlocutor : — 

"The pursuer^s procurator stated that he had cited Elizabeth 
Outersou or Hogg, and Janet Dickson, and produced execution 
of citation, but that they had fiftiled to attend, and on his 
IBOtioa the Shwiff'Sabstitute grants lettors of second diligence 



against these ]iartie8, and assigns Wednesday next, the 26th 
instant, for the proof proceeding, at Dunse, at eleven o'clock 
forenoon." 

On 26th January, the witness Hogg again fuled to appear, 
and the diet was a second time adjourned in the following 
terms: — 

"The Sheriff-Substitute adjourns the diet till Tuesday the 
15th of March next, at eleven o'clock forenoon, within the 
Court House, Dunse.'* 

On 15th March, Hogg was brought up and examined, and 
the pursuer then tendered the evidence of two other witnesses 
present. 

Objected for defender. 

The continued diet had been granted simply for the purpose 
of enabling the pursuer to examine Mrs Hogg, agunst whom 
letters of second diligence had been obtained, and the evidence 
of any other witness cannot now be received. 

Answered for pursuer — 

The interlocutor of 26th January did not limit the proof 
allowed — ^the pursuer's proof-in-chlef was not concluded — ^it 
was therefore quite competent to examine the witnesses 
adduced. 

The evidence of the witnesses tendered was then taken down 
on a paper apart, and on the 29th March, 1859, the Sheriff- 
Substitute (Wood) pronounced the following judgment: — 

" Allows the evidence of Mary Ann Clayton and her mother, 
taken on paper apart on the 15th current, to be received as 
the interlocutor of adjournment of 26th January, although it 
was undoubtedly pronounced on the statement made by the 
pursuer, that Mrs Huo^ had twice disobeyed citation, does 
not limit the evidence to be led at that adjourned diet to Mrs 
Hogg's testimony J' 

The case having been appealed, the Sheriff (Bell), on 24th 
June, 1859, adhered to the Sheriff-Substitutes interlocutor. 

Ael.J.'P. M' Watt, Dunse. A It. A. Wb athebhbad, D unso. 



27th JcLT, 1859. 

SHERIFF COURT, GLASGOW. 

(Mb SHEBI7F Stbathebn.) 



Macfablane v. Sim. 

Bastard — Aliment. — 7%e mother of a bastard had agreed 
to accept from the putative father the sum of one Ailling and 
sixpence per wed: as aliment for ifie child. She afterwards 
raised an action concluding for aliment at (he rafe of £6 per 
annum. — ffeld, that as regarded prospective aliment, she was 
entitled to decree for the latter sum, but that she was hound 
by the agreement as regardel aliment due up till the date of 
the summons. 

The pursuer raised a summons concluding for payment of the 
sum of tax pounds per annum for the i^eriod of ten years, 
from the first day of June, 1858, as aliment of an illegitimate 
female child, of whom the pursuer was delivered on or about 
20th June, 1856, and of whom the defender was the father. 
The defender had all along admitted the paternity, and had, 
as the pursuer acknowledges in her summons, satisfied her 
claim for aliment up till 1st June, 1838. The defender in his 
defence stated that on or about the 5th day of April last the 
pursuer had agreed to accept in full of the aliment claimed 
the sum of Is Gd per week, and that since that date the same 
had been regularly paid. 

The Record having been closed upon the summons and 
minute of defence, the Sheriff-Substitute, on 10th June, 1859, 
pronounced the following judgment: 

Finds that the paternity of the child in dispute is not de- 
nied : Finds, tiiat so far as relates to by-past aliment, which 
was due in advance quarterly for the period from Itt June, 
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1858, till the first quarterly payment occurring after institu- 
tion of this action on 6th May, 1859, the d^ence stated is 
relevant; hut finds that for prospective aliment, beginning 
with the said first quarter, the pursuer is entitled to decree 
for a fair and reasonable sum, notwithstanding the agreement 
alleged in defence ; therefore repels the defences, so far as re- 
lates to said prospective aliment : Finds that six pounds ster- 
ling per annum is a usual and reasonable sum in name of such 
aliment, payable quarterly and in advance, commencing as on 
1st June current, being the first quarter after institution of 
this action, and continuing quai*terly and in advance there- 
after till 1st June, 1868, when the said child, if she survives, 
shall have attained the age of ten years, with the legal interest 
on each quarter's payment, from the respective dates when 
the same fall due, till payment : But with respect to the by- 
past aliment claimed, for the period between Ist June, 1858, 
and Ist June, 1859, allows the defender a proof of his aver- 
ments that on 5th April last he agreed with the pursuer to 
make payment at the rate of Is 6d per week, and of the pay- 
ments which he alleges he has made under that agreement : 
Allows the pursuer a conjunct proof: Grants diligence against 
witnesses and havers, and appoints the case to be enrolled 
first Court day, that a diet for taking said proof may be fixed. 

Note. — The pursuer gave birth to a female illegitimate 
child on 20th April, 1856, and she acknowledges in her sum- 
mons that payment has been made of her claims for the child 
prior to 1st June, 1858. She demands aliment at the rate of 
£6, payable quarterly and in advance, from that date, and 
until the child shall have attained ten years of age. The 
defender does not deny the paternity, and but for a de- 
fence, which the Sheriff-Substitute thinks relevant, so far as 
relates to the aliment due prior to institution of this action, 
the conclusions of the action seem proper, and the pursuer 
would have been entitled to decree in terms of them. The 
defender allies that an agreement was made between him 
and the pursuer in April liust, whereby she agreed to accept 
Is 6d weekly, or at the rate of £3 18s per annum, and under 
this agreement he has been making her payments. So far as 
concerns the aliment actually expended, the pursuer is a per- 
sonal creditor on her own behalf, and may discharge it alto- 
gether, even without payment, or she may accept any sum less 
than the actual amount disbursed, if she chooses. But the 
Sheriff-Substitute is of opinion that, with respect to the future 
aliment, it stands in a very different position; that aliment 
is still to be exi)ended — it belongs to the child — the pursuer 
sues for it as having right to the child's custody, and to ad- 
minister for her benefit the aliment allowable by law for her 
maintenance ; and it is thought that no unreasonable agree- 
ment, such as that alleged by the defender, can be sustained, 
to the effect of rendering the child's ui>-bringiiig difiicult or 
impossible on so wretclied an allowance as Is Gd per week. 
The proof allowed is therefore limited to the aUment already 
disbui^ed by the pursuer, and fur which she is a j^ersonal 
creditor. 

Both parties having api^ealed. Sir Archibald Alison pro- 
nounced judgment as follows: — 

Having heard parties' ]>rocurators under the umtnal appeolx 
for the parties upon the Interlocutor a]>|x:aled a;^'ain;dt and 
whole procesii, in rcs()ect the paternity of the chilil in tpicstion 
is not denied by the defundcr, and the only matter in dispute 
is the amount of lUiment claimed and fallin<; to be decerned 
for, in respect the defender allegt^s that the ])iu'suer had 
agreed, un 5th April last, to accept of Is Ud a woc-k as aliment 
for the chilil, and that he has regularly paiil hor the same 
since that date: I'intls, that if tlu'se alU'j^'alit»ns arc provcil or 
admitted, that the said rate of aliment is to bo held as the 
agreed on aliment jirior to the tlaic of the summons, hut 
qutad iiio aliment subse<[ucut to the date of the summons: I 

I'inds that the sum of £(J a year must he the rate, seeing the ' «^""5 ^^•.""T'*^ 1'''^"^ ^^^ '^^^ *'^"*' ""-'^• 
mother cannot, as to fnfmc or |n-osj»octive aliment, barter I ^''^'^' l"i» "■^^" warrants, purchased 
away the ri>,'hts of the eliilil. althou^'h she may accept a less ' ''^^ you on \Si\\ May last, on your 
amount than what is usually awarded lor past due aliment. authority, at 54s Gd i)er ton, 
Therefore so far varies the Interlocutor complained of, but J""c 'il.— By price of 5U0 tons mix. 
quoad ultra ailheros and dismisses both appeals. 

Act. W. Annan. Aif. d.v.s. Lockh.vrt. 



29th July, 1859. 
SHERIFF COUBT, GLASGOW. 

(Mb Sheriff Bell.) 

Thomas Thobburn v. John Abnot. 

Contract — Sale — Principal and Agent — Custom of Trade- 
Damages. — A hrol'cr vho buys iron for a principalf it «n- 
titled, according to the uniform practice in the iron trade in 
Glagf/otOy to resell, and to charge the principal with any lou 
tohich may arise, if the principal does not come forward 
timeoualy to pay the price and take the iron. 

The pursuer, in this action, is an iron broker and commission 
merchant, and sues the defender for the sum of £131 16s Id 
as the amount of loss and damage sustained through the de- 
fender's breach of contract, and for commission as per account 
annexed to the summons, all which, as is averred in the libel, 
"the defender is bound to pay to the pursuer, in respect the 
pursuer, who is an iron broker in QIasgow, by the orders 
of the defender, received in the month of May, 1858, on 
the 17th and 18th days of said month of May, purchased 
for and on account of the defender, but as is usual and cus- 
tomary, in his own name, 1000 tons of pig iron, viz., 500 
tons on the 17 th May, at the price of 54s. 9d. per ton, being 
the market price of the day, payable in exchange for warrants 
on l7th June following ; and 500 tons on the 18th May, at 
the price of 548. 6d. per ton, being the market price of the 
day, payable in exchange for warrants on the 18 th June fol- 
lowing — of which purchases intimation was made to the 
defender by sale notes sent to him on the 17th and 18th May, 
1858, resjiectively. The defender repudiated the contract, 
refused to pay the price of said iron on the 17th i^d 18th 
June, 1858, respectively, when the same liecame payable, or 
to put the pursuer in funds to do so, although storekeepers* 
warrants were tendered and offered to be delivered to him in 
exchange for the price; and the pursuer being personally 
bound in implement to the seller, and having himself paid the 
price, after due notice and requisition to the defender of his 
intention, in terms of the custom in the Glasgow Iron Market, 
or at all events as a pro]>er and reasonable mode of fixing the 
damage sustained when the purchaser of iron refuses or delays 
to implement his contract by not paying the price when it 
falls due, resold the iron he so bought for cash, viz., 500 tons 
on the ISth June, 185S, at 52s. 44d. ^ler ton, and 5U0 tons on 
the 21st June, 1858, at 52s. Ud. per ton, and the defender 
is liable to the pursuer for the loss or diri'erenco between the 
price at which the iron was purchased, and the price obtained 
by the pursuer when he resold it." 
The account annexed to the libel is in these terms : — 

'* Jtihn Arnot, Esquire, IG Ecufield Street, 
lsr)S. To Thomas Tliorburn. 

i June 17. — To paid for 500 tons mix. 
Xos pig iron warrants, j)urchivsed 
for you on 17th May hist, on your 

authority, at 51s U»l i>er ton .i!13GS 15 

June IS. — r»y price of 500 tons mix. 
Nos. \i\yf iron warrants sold out 
against you to day, ut 5-s 4^d per 
ton, 



1300 7 G 



£59 7 C 



i:i3G2 10 



Nos. pig iron warrants, mth\ out 
nuf.ainst y»»u to-day at 52s lAd per 
ton. 



1303 2 6 



69 7 6 

Commission on isale at } per cent 13 1 1 



XlSl 16 1 
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The defenderi in his defence, stated that — 

Sometime in the month of May lost, Mr •: ChriBty, 

Union Street, Glasgow, with whom the defender was only 
slightly acquainted, repeatedly ui^ed the defender to speculate 
in iron, and invariably on these occasions the defender de- 
clined. Mr Christy also expressed himself particularly anxious 
to introduce the defender to the pursuer, whom he charac- 
torised as a shrewd broker, and one who could buy cheap; 
but the defender excused himself. That sometime after this, 
the defender saw the pursuer and Mr Christy in the Excliange, 
engaged in close and apparently confidential conversation; 
and on seeing the defender, tiiey both walked towards him, 
and Christy took the liberty of introducing the pursuer. That 
Christy at this meeting introduced a conversation upon iron, 
and the pursuer remarked that it was a capital time to buy; 
and without any instructions or acquiescence on the defender's 
part whatever, Christy said to the pursuer, you had better buy 
500 tous at one mouth, for Mr Amot and myself, if you cau 
get it at 54s 9d. Before the defender hod time to remonstrate 
with Christy on his unauthorised order, and protest against 
it, the pursuer wheeled suddenly round to several iron brokers 
who were standiug together, and in a few minutes he returned 
and said he was sorry ho could not buy it at the price. The 
defender then informed the pursuer that he was glad of it, oh 
if he had bought iron for him on such an order, he would have 
had nothing to do with it; aud stated that when ho wanted the 
pursuer to purcliose for him, he would give him a written 
order. The defender never authorised the pursuer or Mr 
Christy to purchase iron on his account, and never held any 
conversation with them on the subject of any purchase of iron, 
after the meeting above referred to. Tliat on the 15th Iklay, 
several days thereafter, the dcfemloi* left town, and <U<1 not re- 
turn till the morning of the 1 8th May, when on opening his office 
in the evening, he was astouiMhed to find two documents from 
the pursuer, intimating that he had purchased two lots of pig 
iron of 500 tons each, one on 17th May at 54h 9d, and the 
other on ISth May at 548 Cd. Next morning, the defender 
immediately called u^xm the purHuer, and told him tliat he 
had never ordered the iron in queHtitm, and would have no- 
thing to do with it; and tho pursuer replied tliat ho hod bought 
it on his own rcHix)nsibiIity, as he was sure it would rise, 
and advised the defender to hold it; but he deelincd, and re- 
peated that he had not ordered the purchase, and would havo 
nothing to do with it; and seeing the defender iHjrcraptory, 
the imrsoer replied that he relieved him of all reHiiouHibility. 
The defender then cousidered the unauthoiiscd sales at an end. 
That shortly thei-eaftcr, the defender susi^ectcd, from an inci- 
dental convei-satiou with Mr Cliri«ty, that it w.is Ktill intended 
to hold him bound, and ho accordingly wrote the pursuer on 
the 3 1 st May, the following letter: — 

40 licnfield Street, 
Glasgow, May Ul, 1858. 
Thomas Thorborn, Esq. 

Sir, — I saw Mr Cliristy on Saturday, and he hinted as 
much as caused me Ut underHtand that you ]iad two lots of 
pig iron charged ag-'ilnst nic. I'hiH surprined nie intieli, .is I 
gave no aulli<»rity wlialever for the puwliaHc. When 1 re- 
ceived your mite announcing llie ])ureli:i>e, I informed you 
next morning I hod no intention whatever of buying, purlieu- 
larly as the price was ctuiMiderably above the market I'ate. 

Ah I am auxiuuH you should understand this fully, 1 now 
intimate to you, tliat hh I gave you no authority to pureh.'vHo 
]»ig iron for ine, 1 am in no way resiwusible for what you may 
have bought on my ii,( count. 

1 am, Sir, 

Your obedient Servant. 

Further, the pursuer, without any judicial warrant, or any 
consent from the defender, deliberately aud illegally, and 
incompetently sold the iron which he averred to be the de- 
fender's property, and bou^-ht fer him. Tt v. as, moreover, 



oostomary and usual in the trade, at least it is fair and reason- 
able, to insist on an interim deposit of 28. Cd. per ton in first 
transactions in the purchase of iron through a broker, and the 
defender understood this to be the practice ; it was also cus- 
tomary aud usual, and certainly right and proper, that an 
order for the purchase of iron, if not executed on the day 
when given, should be repeated, to be binding on the purchaser. 
This is particularly so with any marketable artide of » fluctuat- 
ing price such as iron. 

Ho therefore pleaded — 

(1.) The defender never having ordered the pursuer to pur- 
chase the iron in question, is not bound to imptement the 
alleged purchase, and is not liable for the sum now sued for. 

(2.) Even supposing the alleged purchases actually autho- 
rised, the present proceedings are incompetent in their present 
form — an action of implement being the only competent course. 

(3.) The pursuer having most ill^;ally realised the iron in 
question, at liis own hand, without the defender's consent or 
any judicial authority, acted most unwarrantably and wrong- 
ously, and is not entitled to recover any deficiency he may 
allege to have arisen. 

(4.) The alleged order, even if true, not having been given 
on the day when the iron was purchased, does not bind the 
defender. 

The pursuer, in answer, admitted that the defender had 
been introduced to the pursuer in the Excliauge; that an order 
given him by the defender and Christy to purchase 500 tons 
iron eoidd not be executed. He further averred that he 
had had several meetings with the defender as to purchasing 
iron for him. That the ortler was given at one of these meet- 
ings, and that sale notes of the purchase had been sent to the 
defender. That the letter of 31 st May was tho first intima- 
tion the pursuer had of the defender's objection to the sale — 
iron having in the meantime fallen in price. That accord- 
uig to the custom of tho iron trado in Glasgow, when a prin- 
cipal re[>udiatcs aud declines to implement the contract for the 
purchase of iron, made on his account by his broker, the latter 
being ])erKonally lM>und in implement of the contract, is entitled 
to sell the iron so purchased for cash, aud the difference be- 
tween the ]iriccs forms tho measure of the damage siist^uned 
by the broker in consequence of the breach of contract on the 
])art of tho principal, at least such is a xiroper and reasonable 
modo of ascertaining such damage. 

He therefore plcarlcd : — 

(1 .) Tho defender is boun<l to indemnify the pursuer for the 
damage suslaiued by him through the defender's breach df 
contract. 

(2.) The defender having failed to put the pursuer in funds 
to pay for the iron purchased on his account^ the pursuer was 
entitled to sell the same for prompt cash, and the defender is 
liable in tlie loss sustained on re-sale. 

llie Sheriff having allowed proof, which was led at some 
length, aud tliere^ifter ho^rd parties thereou, pronounced the 
following jmlgmeitt: — 

l<'inds, that the sum of .i;]31 IGs Id, for payment of which 
the snnimouM concludes, is made up of two sums of £5!) 7s (>d 
eaeli, being the loss u|Nm tho rc-salo of two quauttticM of 500 
tons ]»i<^ iron, bought by the pursuer im broker for the defender, 
and afterwards re- sold against the defender, at a loss in cacli 
case to the siiid amount, and also of the sum of £13 Is id, 
l>eing a c«i)innisston of one-half ])cr cent, on the sides: Finds, 
that the del'enci's maintained by the defender aro— 1st, That 
he never authorised the pursuer to purchase the said quantities 
of iron fa* Iiiui ; and 2d, 'J'liat if he hod done so, the pursuer 
was not en<ille<l to re-sell the iron at his own hand, but only 
to insiKt f 'r implement of tlic contract: but iinds, under 
refereitec lo the anuexeil note, that it is proved that the 
defender i-n]iloyed the pursuer to purchase the iron, and that, 
according li the uniform practice in the iron trade in Cilasgow, 
a brc»ker who lias bought lor a princi[)al is cntitle«l tn n^seU, 
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ftud to charge the principal with any Ion which may arise, if 
said principal has not come forward timeously to pay the price 
and take the iron : Finds it also proved that the commission 
charged is usoal and reasonable : Therefore repels the defences, 
and decerns against the defender as libelled: Finds the de- 
fender liable in expenses, etc. 

KoTB. — The state of the evidence upon the subject of the 
pursuer's employment by the defender is this: — ^The pursuer 
himself has deponed that he received the defender's instructions 
to make the purchase on the occasion oi his being introduced 
to him in the Royal Bxohange, Glasffow, by Andrew Christie, 
merchant, on the 18th or I4th May, 1858, and that the 
defender left to his own discretion both the precise time when 
the purchase should be made and the price to be paid. The 
party, Andrew Christie, who does not seem to have any 

Crsonal Interest in the issue of this action, gives evidence no 
IS oonfirmatory of the authority and instructions to purchase. 
The only other witness is the defender himself, who gives an 
entirely different aooonnt of what took place at the meeting in 
the Exchange, and negatives the allsged employment Had 
the case rested here, the evidence of the pursuer and defender 
might have been held to neutralise each other, and it might 
have been difficult to hold the employment established by 
Christie's testimony alone. But there is another fact of great 
importance. Immediately after the pursuer made the pur* 
chases on the 17th and 18th of May, he sent bought-notes, of 
which No. 24 contains copies, to the defender, intimating the 
respective purchases on his account, and the terms and date of 
settlement. The defender admits that he received these 
bought-notes, and that he never returned them to the pursuer. 
He says, no doubt, that he called on the pursuer the day tSter 
he received them, and remonstrated with him for having 
bought the iron, and that on returning to his office he de- 
stroyed the bought-notes. But in the first place the pursuer 
denies that the defender made any such communication to 
him ; and, in the next place, it is dear that by keeping the 
bought-notes, he could have held the pursuer bound, had he 
seen it for his interest, to go on with the transaction; and 
there is nu sufficient evidence as to when and how they were 
destroyed, nor is there any direct evidence of their repudiation 
by the defender till the Slst May, when he wrote the pursuer 
the letter, Ko. 0/7, by which time, it is stated, the price of 
iron had fallen. It is also to be observed that the sending of 
the bought-notes raises a strong presumption in favour of the 
pursuers bonajRdes, and of the reality at least of his belief that 
he had purchased with the defender's authority. On the 
whole, therefore, although there is a painful discrepancy in 
the parole testimony, the Sheriff-Hubstitute considers the em- 
ployment made out. As to the pursuer's right to re-sell to 
protect himself i^ainst the efibcts of the defender's repudiation, 
the custom of trade seems entirely to have warranted it, and 
the pursuer's lettera in process iiiutruct that the re-sale was not 
made without due premonition to the defender. 

The defender having appealed, Sir Archibald Alison, in the 
following Interlocutor, adhered to the Sheriff-Substitute's judg- 
ment: — 

Having heard parties' procurators under the defender's 
appeal upon the interlocutor apj^ealed against and whole pro- 
cess, adheres to the interlocutor complained of, for the reasons 
stated by the Sheriff-Substitute, as also those in the following 
note, and dismisftes the appeal. 

Note. — The fact admitted by the defender on oath, of the 
booght-uutes having been rcctired by him from the pursuir, 
and detti'Ojfcd, ctmU the balance in the purbuer's favour in a 
cose in wliich, from the absence of any written evidence of 
the order to purchase the iixin in question, and the contradic- 
tory nature of the evidence on the opiiosite sides in regard to 
it, would otherwise have been doubtful, especially when the 
uiiliuiited nature of the order tuiid to ha\ •' bouu given by the 
defender, is taken into consideration. The prepuntleranoe of 
the evidence u|)on the whole, caking into view the defender's 
receiving, holding, ami subsequently destroying the bought- 
note» is in the ptu'suerK favour. ^Ir Christit: corroborates the 
pursuer as to the terms of the iudtructions given by the de- 
fender for the purchase of the iron, and no one corniborates 
the dcfondcr; and the abscsnce of any entries in the pursuer's 
books of the order, is explained by the pn)of that such trans- 
actions, till they go farther, are not entered in the books. 
Had the defender desired to be clear of the business, he should 



at once have returned the bought-notes the day they were 
sent him by the pursuer, — the more especially as the defender 
was an accountant, who for five years had occasionally dealt 
in share transactions, and of course must have been fiuniliar 
wiUi the rules of the trade. There is no evidence which can 
be relied on of the defender's repudiation of the contract till 
the 3 1st May. when he wrote the pursuer the letter No. 9/7 
of process, before which time the iron had fidlen in price, 
which had been bought on 17th of the same month. 
Act. T. G. Wbioht. Alt J. M. Tatlob. 



29tb Jult, 1850. 
SHEEIFP COURT, GLASaOW, 

(Mb Shsbiff Sxitb.) 

ISABSLLi. M'KlKLAT V. WM. IvaUS. 

FncMi ^ Petition •— Damages — Interdict — ReleiruMj.— i 
petUUmfor interdict of an UUtjal poinding, Uddtt the unud 
prayer for interdict, contained a craving that the drfender 
ihould be found 'Uiable in £10 of damagu for hie iUegoi 
interference,'* ete. Held, that although no epeeial averment 
of damage had been made in the petition, the narroHve wu 
etUl rderant to support the prayer for damagee, 

JoHir Bbackbnbidgb, boot and shoe maker, whose estate ii 
under sequestration, and who remains undiichArged, is m 
debtor of the defender. On Slst December last, after the 
date of the sequestration, the defender executed a poinding of 
effects situated in the shop which the bankrupt occupied 
previous to the sequestration, and which the defender aUegee 
he still continues to occupy. The pursuer, who is a sister-in- 
law of the bankrupt, thereupon brought the present action, 
alleging that the effects were her property, and that she 
was the tenant of the shop. She therefore craved interdiet* 
and further prayed that the Sheriff might find the defender 
liable in £10 of damages, for his illegal interference with her 
effects. 

In defence, it was pleaded (1) there was no narrative to 
support the prayer for damages; (2) a conclusion for damages 
under a summary application was incompetent; and (3) the 
poinded effects were not the property of the petitioner, but 
of the defender's debtor, Brackenridge. 

Mr Sheriff Smith (26th April) gave effect to the first plea, 
holding that the narrative did not support the prayer for 
damages; but on the question of intenlict, allowed a proof as 
to the property of the effects. 

Both parties appealed to the Sheriff, (Sir A. Alison,) who, 
after hearing parties, pronounced the following judgment :— 

Fmds the petition in the present case concludes for interdict 
against the respondent's removing or selling certain effects 
alleged to belong to the petitioner in a shop in EglinUm Street, 
Glasgow, which had been poinded by the respondent under a 
diligence at his instance against Ins debtor, John Bracken- 
ridge, and concludes also for the sum of £10 of damages for 
the illegal poinding of the petitioner s effects: Finds it pleaded 
in defence, that the narrative in the petition is insufficient to 
support the prayer thereof, and that the conclusion for damages 
is incompetent under a nummary application ; and upon the 
merits that the effects poinded do not belong to the petitioner, 
but are the property of the respondent's debtor, Brackenridge, 
who is alleged to be the I'eal possessor of the shop in question: 
Finds it admitted and proved, that the estate of the respondent's 
debtor, Jirackenridge, had been sequestrated in the end of 
1857, and that in January, 1858, the trustee on the esUte 
sold to the petitioner certain effects in the shop belonging to 
the bankrupt, and riijht to occupy the shop till Whitsumky 
folio wiuj^, and finds it averred, that the petitioner subsequently 
retook the shop from the landlord after that, and hss been in 
posscs-Mioii of the shop ever since: Finds it admitted and 
proved, that the respondent's poinding of the effects in question 
was not executed till I>ecf mbcr, 1 S.'»S, and that at that date, 
his debtor, lirackenridge, was still un»ler seciuestration: Finds, 
that if, as alleged by the respondent the ellects iu question, so 
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Kinded by him, were not tbe property of the petitioner, but 
longed to his debtor, Brackenridge. the same iu law belonged 
to the trustee in Brackenridge's estate, seeing, at the date of 
the poinding, the sec^uestration still subsisted, and all the 
effects and property belonging to the bankrupt at the date of 
the sequestration, or subsequently acquired by him were 
legally transferred to the trustee on the estate : Finds, there- 
fore, that even although the effects in question belonged to 
the respondent's debtor, Brackenridge, which is denied by the 
petitioner, it was incompetent for the respondent, one of the 
creditors of Brackenridge, after the sequestration of his 
estates, to attach these ^ects, which in law belonged to the 
trustee for behoof uf the general body of the creditors, and 
that instead of poinding or selliug these efiects at his own 
instance, for his own benefit, he should have called upon the 
trustee to vindicate his right thereto: Finds that the trustee 
has not claimed the effects, and the documents in process 
rather tend to show that he has no right thereto, but that the 
■sme belong to the petitioner, and that she is the tenant of the 
■bop in question : Finds, therefore, that the proof allowed is 
luuiecessary and irrelevant, seeing that if the effects so poind- 
ed really belonged to Brackenridge, they became the property 
of the trustee on the estate, and could not be poinded by the 
respondent, one of the creditors on the estate : Therefore grants 
interdict as craved in the original petition ; and on the con- 
elusion for damages, finds that the same is competent, in 
respect the primary condusiou is for interdict, and that al- 
though no special damage is condescended on, yet it is averred 
that the effects were illegally poinded by the defender, and 
there is a conclusion for damages on that grouml : Finds the 
respondent liable in damages, but modifies the sum to €2, for 
which decerns against the reflpoudent: Finds the petitioner 
entitled to expenses, uf which apfxiints an account to be given 
in, and remits to tlie auditor to tax and rei)ort. ^Mterfl the 
interlocutor complained of atxordiii^^ly, and decerns. 

Ad, Joseph Tay//)u. AU. T. 0. Voltnu. 



20th Jrr.Y. 1850. 
SHERIFF COUTIT, PERTH. 

(Mr SiiERTPF Barclay.) 

Jaiti Ann Gardner and Husband v. Jameb M'Leish's 

exkci'tors. 

Bastard — Aliment— Obligation— Discharge — Mora.— il /a/Zt^r 
granted a letter of oblitjation for payment of the afimenf of 
hit deceased son's ille;pthnalc ehild, " till the Mid cJii/d sHiaU 
arrire at the age of eii/ht years complete, or till it can tnain- 
tain itself;" and imjUemcnfed the obllf/afion until the expirif 
of eight years, afta'which time no demand was made for fur- 
ther aliment for upwards of three years — Held tliat the father's 
executors, who irere also next in hin of the son, were liable 
in svhsequent aliment, and that the ohliijation was not dis- 
charged by the pursuers' mora and apparent aet/nicscencc. 
The female pursuer gave birth on 7t]i January, 18 17, to an 
illegitimate male child, of which John M'fjuish, farmer, Well- 
hill, acknowledged himself to be the fsithcr. .John M'Leish 
and his father, James M'Lci.sh, were joint tenants of the 
farm. John M'Leinh havinpr died upon Otii Xovembcr, 1X50. 
James M'Lcish, upon 27lli June, 1853, granted an oblig.ition 
in favour of the pursuer, in the following terms: — "Having 
paid the aliment of the male illegitimate child of Jane Ann 
Gardner, of which my son, the late John ISl'Lcish, was the 
father, down to the 7th July, 18.0,'$, at the rate of five jiounds 
per year, I hereby bind and oblige niywlf to pay to the said 
Jane Ann Gardner the future aliment of the said child, at the 
above rate, qjiartcrly and iu advance, till the said child shall 
anive at the .ii^o of eight yeara complete, or till it can 
maintain itself." James M'Leish accordiui;ly paid the ali- 
ment at the said rate oi iin ymr aimum till 7th January, 
1865, when the child atUiined the age of eight j^ears. James 
M'Leish died in 1857, .ind the defenders were appointed his 
executors by Deed v" ". ttlcnient— they entered upon the 



administration of his estate, and the defender, the Reverend 
James M'Leish, took up the lease of the farm. 

No aliment having been pud after the child had attained 
the age of eight years, an action was raised on 13th July, 
1858, at the instance of the franale poisaer (who had in the 
meantime got married) and herhnsband, against the Reverend 
James M'Leiah, aa representing his father and brother, by tak- 
ing up the lease, concluding for aliment of the child under the 
obligation until he should attain the age of fourteen years. 
A supplementary action was raised against the defenders as 
executors. The actions were conjoined, and a record made up 
in which the pursuers averred that the boy was of a weakly 
constitution, and unable to maintain himsdfl 

The defenders averred that the child was, on attaining the 
age of eight years, strong and healthy — ^that no demand was 
made after the expiry of that period, imtil shortly before the 
action was raised, and that the late James M'Leish had been 
ready, after the boy had attained eight years of age, to find 
a situation for him wherein he could maintain himself, and 
had expressed himself as prepared to do so; they, therefore, 
pleaded non-liability. 

Proo& having been led, and parties' proonratota heard 
thereon, the Sheriff-Substitute Finds, that under the said 
letter of obligation aliment was paid for the expressed term of 
eight years, and although notice was given on the last payment 
being made, no express demand is proved until shortly before 
the institution of the action, so as to enable the defenders to 
propose to proviile for the custody and maintenance of said 
child after the expiry of the said term of years: Therefore 
assoilzies the defenders from the conclusions of the summons 
so far as reganls aliment prior to its date, and decerns; but 
orders the cause to the roU of motions, that parties may state 
what they propose as to the future custody of the boy, or tlie 
rate of aliment to be allowed, and the duration thereof. 

Note. — The status of the boy, as the acknowledged son 
(though illegitimate) of a respectable farmer, cannot be over- 
looked in a question of duration of aliment. It is impossible 
to say, that without help, he can maintain himself at his ten- 
der years, the more especially with a constitution not the 
most healthy. To set him to herd, it is feared, might be a 
dangerous experiment, and would so far be an interruption 
to his education. As to bygone aliment, the defenders, after 
the notice given and silence following thereon, were entitled 
to hold that the claim was foregone, and so made no question 
as to custody. If, under the terms of their father's cautionary 
letter tbey are bound iu aUment until the boy can maintain 
himself, they are clearly entitied to be consulted as to the 
custody and projier upbringing of the boy. From the cleanly 
and intelligent a|i|icarance of the boy, he appears to have 
been well cared for: and, seeing tlie respectable character 
of the relatives, it is hojied that some amicable arrange- 
ment may be mode for the future welfare of their young 
friend. 

The pui-suers api)ealed against this judgment, in respect 
they were not found entitled to aliment from the date when 
the child attained the age of eight years until the institution 
of the action. 

After hearing parties, the Sheriff (E. S. Gordon, Ksq.) pro- 
nounced the following judgment: — 

Tlie Sheriff, having heard parties* procurators on the pur- 
suers' appeal, sustains said apfieal, recalls the Interlocutor 
apiiealed from, in so far as regards the tkii'd finding, and also 
iha.t {lart of the Interlocutor which " assoilzies the defenders 
from the confrhisions of the summons, so far as regards alunent 
prior to its date ; " f/Ufmd tt/'ra aflinns the said Interlocutor: 
J*'artl)cr finds, that the aliment due under said letter of 
obligation was {laid down t*) 7th January, 1855, when the said 
boy was eight years of age ; but that he then was, and con- 
tinue<l to be, of a weakly constitution and unable to maintain 
liiiUKelf: Finds, that the pursuers have not done any acts 
which can bo held as suUicicnt to operate as a discharge in 
favour of the <lefenders, as representing the granter of said 
letter, from the obligation to pay ahment to the boy's mother 
80 long as he should bo unable to maintain himself: Therefore 
decerns in favoiur of the pursuers against the defenders, under 
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the oonolusioiiB of the second snmmoiui, as execntorB nominate \ 
of the deceased James M'Leish, as therein set forth, for 
payment of £1 59, being the aliment due for the 8upiH>rt of 
said boy, as at 7th January, 1855, and quarterly thereafter, 
down to 7tii January, 1859, reserving the pursuers* claim 
quoad tUtrOf and orders the cause to the roll of motions before 
the Sheriff-Substitute, in order that parties may be heard on 
the matters reserved in his Interlocutor. 

NoTB. — ^The Sheriff is inclined to take a different view from 
that g^ven effect to in the Interlocutor appealed from, in 
regard to the claim of aliment prior to the date of the 
summons. The claim is made in virtue of an express olAiyation 
by the child's grandfather in favour of the pursuer, the child's 
mother, to pay to her £5 till the said child shall arrive at the 
age of eight years complete, or till it can maintain itsdf. 
lliere is no reservation of the right of the grandfiftther, or of 
his legal representatives, to discharge thems^ves of this obli- 
gation by offering to take the child from the mother's custody 
until he can maintiun himself; and it may even be questioned 
whether, supposing there had been no obligation or contract 
for the payment of the aliment to the mother till the child can 
support itself, a grandfather or his representatives are entitled 
to daim the custody of the child, who is of delicate constitution 
aud imable to work for its support, so soon as he arrives at the 
age of eight years. The Shenff tiiinks that the special terms 
uf the obligation for aliment strengthen materially tlie pur- 
Huers' case, for aliment is made payable at the rate of £5 till 
the child can maintain itself. It is true that one of the 
defenders, Ann M'Leish, says, that when the last payment 
was made she told the pursuers that "it was the last payment," 
she (the mother) "said it was by the first bargain, but not by 
the seoond. She gave me no message to my faUier that she 
would expect more." See also the pursuers' proof. No. 14 p. 3. 
It cannot be held in the place of this evidence that there was 
any abandonment of the pursuers' right under the obligation. 
On the other hand, there is no evidence that the grandfather 
intimated to thepwsfuer that he would take the cluld, even if 
that could be held to be within his option ; while it is proved 
that a demand for payment of the aluneut was made against 
one of the defenders on 14th December, 1857, about 15 mouths 
before the date of the summons, but no offer was then made 
to take the boy from his mother's custody. In these circum* 
stances the Sheriff thinks it is clear that aliment is due at all 
events from December, 1857, the date of the demand; and he I 
farther thinks that the mere delay to ask for payment of the | 
aliment, between the date of the last payment and December, j 
J 857, is not sufficient to exclude the claim for aliment previous 
to (lie latter date, provided the defenders have not proved that 
the boy was able to maintain himself, which they have not 
done ; on the contrary, the pursuers have proved that the boy 
was unable to maintain himself during that time. The de- 
fenders pleaded, when the demand was made in this action, 
tliat they are entitled to exercise some control in regard to the 
cutttody of the boy, and while the Sheriff thinks that such is 
no good defence against the claim for prior aliment, which 
must be held to have been expended, and especially as the plea 
\v:irt nut put forward in iS57, on the occasion of the demand 
then made, he thinks it right to allow the defenders an 
op|K)rtunity of being heard on these and the other matters 
referred to in the reservation iu the Interlocutor appealed 
from. It will, however, be ke])t in view that the defenders 
itre not in the same position as a father, and that their liability 
to pay aliment does not arise €.r dcbilo natural i, but ex fucfo 
OS representing the debtor in an express obligation, which 
appears to have been the result of a compromise. This may 
materially affect their right to exercise any control in regard 
to the custody of the boy. 

Art. A. G. llKlu, Auchterordcr. 
All. Mackenzie & Dk'K»ok, Perth. 



oD August, 185U. 

SHERIFF COURT, GREENOCK. 

(Mr Shebiff Temnent.) 



WiELAND L\ King. 

I'rocess— Sheriff Court Act, 16 and 17 Vict. cap. 80— Con- 
struction of Clauses. — Fownd, <m appeal, that the IM accti<m 



of the Act, limiting the revinal of anions to 3 and 6 months, 
does not apply xchei^ the atse has not been called in Court, btU 
tJuU the decree may be obtained on any Cowl day within year 
and day, as under tliC fortner practice. 

This was an action of ejection at the instance of Mrs Jane 
Clotilda Hatcher or WieJand, and John Fretlerick Wieland, 
her husband, projirietors of Rosebank, Port-Glasgow, against 
James King, formerly merchant, Port-Glasgow, residing at 
Morven. No appearance was made by the defender, but cir- 
cumstances occurred which rendered it unnecessary imme- 
diately to enrol the case for decree. After the lapse, however, 
of nx months, in consequence of certain proceedings on the 
part of the defender in another action, it was considered 
necessary to obtaiii decree, and accordingly, upon the 29 th 
J une last, the case was enrolled for that purpose. The Sherifi- 
Substitute, (Tennent,) ex proprio m<Au, there being of course 
no appearance by the defender, pronounced the foUowing 
Interlocutor: — 

In respect that no proceeding has been taken in this cause 
for more than three months: Finds, that the same stands 
dismissed, and cannot now be insisted in. 

This Interlocutor was appealed and brought under the 
notice of the Sheriff Depute, by a reclaiming petition, in which 
it was argued — 

That the provlbion^ of tlie Sheriff Court Act are twofold : 
1st, Such as regulate the procedure applicable to undefended 
actions ; 2d, Such iis apply to defended causes. The first and 
second sections ajiply to the former, the tiiird and succeeding 
sections, including the fifteenth, apply exdiuively to the 
latter. 

The fifteenth clause is in the following terms: — "Where 
in any cause nci/hcr of the pavlies thereto shall, during the 
period of three consecutive months, have taken any proceed- 
ing therein, the action shall, at the expiration of that period 
eo ipso stand dismissed, without prejudice, nevertheless, to 
eitlier of the parties within three mouths after the expiration 
of such first period of three months, but not thereafter, to 
revive the said action, on showiiu; good cause to the satisfiMs- 
tion of the Sheriff why no procedure had taken place therein, 
or \i^n2>ayineut to thu other party of the preceding expenses 
incurred in the cjuise; whereupon such action shall be re- 
vived and pi'oceudcd with in ordinary form." 

Manifestly this clause cannot apply to a case which has 
never been in C'ourt, and iu which there is no defender. 
More particuhurly, as the second section of the Act states — 
"Where no appearance shall be entered for the defender, the 
Sheriff may, at any Court held after the day of compear- 
ance, give decree iu terms of such summons, in like mMnner^ 
as at presetUf whore no apiK^xranoc is made for the defender; 
and such decree shall, in all Tcf«pectM, be equivalent to a de- 
cree ui absence, obtained under the forms at present in use." 

There can be no argument drawn against this view of 
the Act fi-om any consideration of its jwlicy. It is quite coU' 
ceivable that jiarties, after they are in Court, shoidd have as 
little opiJortunity as possible to procrastinate a cause; but 
there can be no good reasons for forcing them into Court 
sooner than year and day. In many instances, such a pro- 
ceeding would have the effect of ruining parties who, by ob- 
taining necessary indulgence, have been enabled to retain their 

crciUt. 

The Sheriff (Mr ^I'Farlane) pronounced the following judg- 
ment: — 

The Sheriff, having advi«cd the pursuer's appeal, with the 
relative reclaiming petition aud whole proceedings, sustains 
the apjieal and recalls the Interlocutor appealed against. 

Note. — The Sheriff is satisfied, on the reasoning in the re* 
claiming petition, tiiat the Statutory pi-ovision founded on by 
the Sheriff-Substitute (sec. 15 of 10 and 17 Vict., cap. PU,) i^ 
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mappUcahle to this or any case which has never been called 
in Court. The Sheriff-Substitute will now, accordingly, pro- 
ceed on tiiat footing as may be just; but in the event of de- 
cree in absence being pronounced, it ought to contain a quali- 
fication to the effect that tiie pursuer^s expenses connected 
with the present appeal are not to be chargeable against the 
defender, seeing he did not occasion them. The pursuer was 
himself to blame for them, by his delay in proceeding with 
hisactian. 

Aet, Maodonalo. Alt, 




6th August, 1859. 

SHERIFF COURT, PERTH. 

(Mb Sheriff Babclat.) 



JaMIS BUBNBTT v. RiTCHIK'S RXPBEflEKTATiyXS. 

Process— Proof— Writ or Oath— Inddentsl Proving of the 
Tenor — Jorisdiction. — In an action for repayment of lent 
money, the proof being Utnited to writ or oath, the defender 
isw oaileA v^pon, otaHaxer, to prodnee reeeipte for paymente 
to aocotuU, whith it was admitted had exitted, hui had tinoe 
been loet or dettroyed. Held, thai to prove the tenor of theee 
receipts inddentaUy «a$ incompetent. 

Opinion — That loAere an incidental proving of the tenor 
vwM be allowed in the Supreine Court, the eam/e wotdd alto 
be competent in the Sheriff Oomrt. 

Thm pnrsnersued the defenders for repayment of certain sums 
of mousy, alleged to have been lent to Mrs Ritdiie, whom 
they now represent. He was allowed to prove his claim by 
writ or oath, and dted the defenders, as Havers, to produce 
certain receipts for partial payments, in which it was said to 
be declared that the payments were to account of a Isrger 
sum. The Havers admitted the existence of receipts, but 
averred that they had been lost or destroyed since the ances- 
tor's death. The pursuer thereupon offered mcidentally to 
prove the tenor of the receipts. 

The defoiders objected, on the ground that to allow a proving 
of the tenor, was to substitute parole testimony for the de- 
fender's writ. 

The l^eriff-Substitnte having heard partieH* procurators on 
the point at issue, pronounced the following judgment : — 

Finds it incompetent, incidentally, to admit to probation the 
tenor of the documents fiet forth in the minute for pursuer, 
number nineteen of process. Therefore refuses to allow the 
proof therein craved, and orders the caune to the motion roll, 
that parties may state what further procedure they now 
crave. 

NOTS. — ^Where a proof is allowed at large, and in the course 
of which it is proved that a writing which once liad exititence 
has been lost, (it does not matter in what way,) then it is 
competent, and of every-day practice, to admit secondary evi- 
dence of the tenor of the lost writ. 

But where a proof is limited to writing, as in case of sale, 
or of writing, or of oath, as in cases under the shorter pre- 
scriptions, the Sheriff is at a loss for the principle which would 
allow the tenor of a lost writing to be proved incidentally. In 
his opinion, this would undoubtedly be to siilistitute parole for 
writing, so that the debtor would be in a much wort»e position 
than had the writing been produced, llie pursuer's procu- 
rator drew the distinction between the ordinary case and that 
where the document was destroyed or lost by the advene 
party. Tbe Substitute does not perceive that this affects the 
principle that parole cannot be substituted for writing, and it 
will be observed that in cases founded on by the pursuer, 
there was fraudulent and intentional destruction of the docu- 
ment. In odium of fraud, the law is inclined greatly to mo- 
dify some of its rules, which are pre/*erved in all their rigidity 
in other cases. In the present case there is no evidence of 
the fraudulent destruction of the documents, and nothing more 
than that they are now lost in course of time. 

There may be a difficulty in drawing the exact line where 
ft document may be proved inoidenially, or where an action of 



proving the tenor is necessary. The Sheriff-Substitute, as 
above mentioned, has no doubt of the competency of inddentaUy 
proving the tenor of a document whenever the proof of the 
issue is at large or pro iU de jwre; but he is of opinion, that 
whenever the writing sought to be proved is ettential to con- 
stitute or discharge a claim, then a decree of proving the tenor 
must take the pliMe of the writing itself. 

There are several cases where the Conrt of Session has al- 
lowed proofii of the tenor of essential documents incidentally in 
an action depending before them, without requiring a separate 
action of proving the tenor, but this may be peculiar to the 
jurisdiction of the Supreme Courts; nevertheless, the Substi- 
tute is rather inclined to the opinion that what may compe- 
tentiy be done incidentally in the Supreme Court, may also be 
done incidentally in the Court of the Sheriff. 

Although it be only with the question of competency that 
the Court is now dealing, and if it were competent for the 
pursuer to get the receipts, if in existence, he could not be 
barred because they would have no effect on the issue; never- 
theless, as the question now arises, it seems not expedient to 
look at the chMacter oi the writ Bquvht to be set up by 
parole. 

In the first place, the Sheriff-Substitute is at a loss how the 
punuer^i writ, by any process of reasoning, cui be hdd the 
writ of the defender. No doubt, if recovered and put into 
the hands of the defenders, upon a reference to oath it might 
be made an important instrument of examination. 

In the next place, the parties are not at one as to the par- 
ticular dates and sums stated in the writings; but above all, 
the pursuer does not condescend on their exact tenor so as to 
show how they could by possibility prove his daiuis to the 
amount sued for. A mere general acknowledgment of a sum 
being paid to aecowii would nowise establish an exact amount 
of bidanoe. 

The pursuer having appealed, the Sheriff (Mr £. S. Gordon) 
pronounced an interlocutor, adhering to the Substitute's judg- 
ment, to which he appended the following note: — 

After carefid consideration of this case, the Sheriff is of 
opinion that the interlocutor appealed from is wdl founded. 
It will be kept in view that the daim made by pursuer is for 
repayment of money, alleged to have been given by him to 
Mrs Ritchie, in loan. Such a daim can be proved only by 
written evidence under the hand of the alleged debtor, acknow- 
ledging the loan, and the writing^ must be probative or holo- 
graph. If the writing is not tested or holograph, although 
subsciibed by the debtor, it is not suffident to e^tabliMh the 
claim : and it will not be recdved as constructivdy the writ of 
the debtor, in order to prove a loan of money. Stewart ^ 1 2th 
December, 1815. This view renders it unnecessary to consider 
whether the case of Uidnp (5 D. B. M. pp. 50, 73), can be 
re«u:ded as a binding authority to the effect that an acknow- 
ledgment of the creditor of a payment to account, found in the 
keeping or repositories of the debtor is sufficient to elide the 
sexennial prescription. Besides other differences between the 
present and Hislop's case, it will be kept in view that in the 
latter cose there was a written docwnent of debt, affording 
evidence of the original constitution of the debt, and it was 
rec[uired only to produce some writ referring to the debt so 
constituted, as subsisting after the lapse of six ycurs. But 
here there is no written acknowledgment of the loan. 

Ad, Jamusson. Alt, 



Oth ArnusT, 1850. 

SJIKUIFF COl'RT, DINGWALL. 

(Mu Sjikbikf Camebov.) 



Axjf Mackkn/ie r. The 1n81'>xtou of Toon of UBguHABT. 

Poor — Relief — Able-lnxlied Pau^ier. — Held, tTtMt a young 
woman, a widow, and the mother of a legitimate child, a year 
and a half old, admitting that die wux aJble-bodied, but acer^ 
ring that tHie cuald not tup^wrt hcrtulf, from her time and 
attention Icing occupied by tlu child, was not entitled to 
Parochud relief. 

The pursuer in this case was an able-bodied young woman, 
twenty-seven years of age, a widow, and the mother of a child, 
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which had attftixied the age of nineteen monthe. She pre- 
Hented this application to have it foond that she was entitled 
to parochial relief, averring, in general terms, that she was 
destitute^ and that her child, being of tender years, so engrossed 
her time and attention, as to predude her from doing any- 
thing for its SQi^rt. 

The defender pleaded:^!.) It is not averred the pnrsaer's 
child is a sickly one, and therefore requiring extreme attention, 
(2.) The puxsaer is an able-bodied woman, and (3.) no relevant 
case was stated, to entitle the pursner to relief. 

The Sheriff-Substitute gave judgment as follows: — 

Finds the applicant entitled to parochial relief for herself 
and her child, ordains the Parochial Board forthwith to deter- 
mine the question of amount; finds the inspector liable in 
oosts ; modUfies the same to two pounds two shillings, aud 
decerns. 

NoTB. — ^The applicant in this case is a young wjdow, hav- 
ing an infant child, and destitute of the means of living. 81ie 
admits her ability tr *«ork, but states that the ewe required 
at her hands by the cnud puts it out of her power to work soffi- 
ciently for the support of the ohUd and herself. 

The daim of the applicant to relief, in these circumstances, 
involves a questiou of some practical importance, and is not 
altogether free from doubt in points of law. But the Sheriff- 
bubetitute is humbly of opinion that the child being of so 
tender an age as to occupy almost all the time and attention of 
the mother, she must be held to be thus disabled for other 
work in the same manner, in effect, as if she laboured under 
physical disability. 

It has been decided, it is true, that an able-bodied man is 
not entitled to parochial relief for himself or his &mily, but it 
is believed that this rule has not yet been applied, in the 
Supreme Ck>urts, to the case of a mother. See tiie cases of 
ffajf r, Doonan, 25th June, 1851; Mackay y. Baillie, 20th 
July, 1853; and the opinion of Lord Deas in May v. Z%om«oii, 
6th February, 1850. 

Assuming, then, the claim of the present applicant to be 
well-founded in law, the extent of the relief is, of course, in 
the discretion of the Parochial Board, subject to the control of 
the Board of Supervision; and if, notwithstanding her declara- 
tion to the contrary, she can command the scantiest out-door 
sustenance for heraelf and her child, by means of labour or 
otherwise, the test of an ofier of the Poor-House will speedily 
relieve the parish of the burden of their uupport. 

The attention of the SheriiiVSubstitute has been directed to 
a statement in a foot note, by the Sheriff of Aberdeenshire, 
on page 114 of the twelfth report of the Board of Supervision, 
"that it has been decided that an able-bodied woman, whether 
married or single, with only one child, has no legal claim;" 
but it has been ascertained that the decision referred to, 
was pronounced by the Sheriff who mentions it, in a case 
where the child had attained an age at which it could take 
of itself. 



This judgment having been apppealed by the Inspector of 
Urquhart, the Sheriff-Depute (Mr A. S. Cook) altered the 
same in the following interlocutor: — 

The Sheriff having resumed consideration of the appeal, 
with the reclaiming petition for the Inspector, and answers 
for the applicant, and having advised the process, alters tiie 
interlocutor oomplaiued of : Finds that no relevant case has 
been stated by the applicant in support of her application for 
relief, and therefore dismisses the same, and decenu: Finds 
no expenses due. 

Note. — ^This is a case of importance in the administratiou 
of the Poor-Law, and it has not been without an anxious con- 
sideration of the drcumstauoes of the case and of the authori- 
ties referred to, that the Sheriff has arrived at a different 
conclusion from the Sheriff-Substitute. 

The Sheriff must observe that he does not proceed at all 
upon the supposed application to such a case as Uie present of 
the recent aeoision quoted in the reclaiming petition, in the 
case of PfirU v. Medt, 4th March, 1859. 

That decision seems to have gone the length of holding it to 
be illegal to supplv even temporary relief from the poor's funds 
to an able-bodied man; but a distinction has luways been 
taken, both in the decisions of the Court and in the practical 
administration of the law, betwixt Uie case of an able-bodied 
pBHf and ihat of « woman burdened with a family, and, 



although able-bodied, unable de facto to maintain herself and 
family. 

The reports are full of cases in which relief has been afforded 
to women in such drcumstaoces, and the Sheriff has no idea 
that the decision in the case of Petrie v. Meek was intended 
to over-rule, or interfere at all with, the authority of these 
oases. But altiiough this be so, the Sheriff is aware of no case 
in which an able-bodied woman, in such drcnmetances as oooor 
here, has been held a proper object of parochial relief. 

The child is upwards of nineteen months old, past the nsual 
age of a nurding, and is not said to be at the breast. Neither 
is it said to be a sickly child, nor to be in a state requiring on 
anyaccoont more than usual care and attendance. 

The applicant herself is about twentjr-seven veais of age, 
admittedly able-bodied, not a stranger in the locality where 
she is situated, and is thus in circumstances, in so far as her 
own personal condition is concerned, as favourable for enabling 
her to earn a maintenance for herself and her child as can 
occur in any case. 

It Ib said, in general terms, that she is destitute; but the 
facts of the case, as stated by herself, contradict this statement 
She has her own youth and strength to depend upon; and it 
appears, moreover, that since the death of her husband she 
has been living alternately with her father-in-law and with 
her mother, neither of whom are paupers, and both of whom 
are liable for her support. It is said, no doubt, that her 
mother is likely soon to become a pauper, and that her father- 
in-law is a poor man; but these are vague statements. They 
are both now keeping house, and the applicant has been Uving 
since her husband's death with one or other of them; and the 
Sheriff is quite unable to see how a young able-bodied woman, 
so situated, can, with any propriety, be described as a desti- 
tute person. 

No doubt the applicant has a child still of tender years; but| 
as alx«ady stated, it is a weaned child, and nothing is mora 
common than for a woman, so situated, to make such ar* 
rangements for the custody of her child, as to leave herself 
free, in a great measure, to labour for its support and her own. 

It would be a most inexpedient precedent, ibe Sheriff thinks, 
and likely to lead to much mischief, were a woman in such 
circumstances to be foiud entitled to parochial relief for her- 
self and her child, until, as seems to be assimied in the Sheriff- 
Substitute's note, ti^e child shall arrive at an age at wluoh it 
can take care of itselt 

The present case is that of a widow left with one legitimate 
child, but the law knows no distinction in the supply of paro- 
chial relief, betwixt legitimate and illegitimate children, and 
what an amount of pn^igate idleness might be engendered, if 
every able-bodied young woman under thirty years of age, 
who has had a bastard child, were io be held entitled, sim^y 
on that account, to come upon the parochial funds for support, 
both to herself and her child, until the latter was of age to 
enable it to take care of itself ? 

The Sheriff observes one recent case (Laing «. Adamson or 
Fisher, 22d May, 1857) in which a woman, deserted by her 
husband, and burdened with the support of one child, was 
held entitled by the Sheriff of StirUngshire to parochial relief; 
but in that case the application was made on the ground that 
the child was sickly, and that the applicant herself was 
unable to work. 

The Sheriff appears to have been of opinion that the omu 
of controverting Uiese statements lay upon the Inspector, and 
his jud(|rment proceeded on the ground that he had not dis- 
charged himself of this onut. The Court, however, in an 
advocation, recalled the Sheriff*s judgment, aud, on the ground 
that the proof taken hitherto was inconclusive and unsatisfac- 
tory, remitted the case with instructions to allow a proof to 
both parties of their averments. 

The averment of the Inspector thex^, as in the present 
case, was, that the applicant was able-bodied, and the Court 
allowed him a proof of the averment. 

In the present case such a proof is imnecessary, as it is 
dlstinctiy admitted that the appUcant va an able-bodied woman; 
while, on the other hand, no special drcumstances whatever 
are, in the opinion of the Sheriff, averred by the applicant, 
relevant to entitie her to. parochial relief, or demanding a 
proof. 

The inspector has very properly refrained horn, asking 
expenses against the applicant, and the Sheriff has found 
none due. 

Aci, W. B. Taos^aoVj Dingwallt AlU A. SxitB| Dingwall, 
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16th August, 1859. 

SHERIFF COURT, PERTH. 

(Mb Sheeipp Babclat.) 

Thomas Lakdals r. Geoboe Ritchie. 
Process — ^Action ad factom praestandum — Relevancy — Sub- 
mission. — One of the parties to a tubmimon to referees, 
mutuaUy choeeriy wrote to the referee named by him before 
aecqotanee, not to (ueepty and the referee accordinyly re- 
fused. An cution at the instcmee of the other party to the 
submission, to compel the first party to write to the r^eree, 
withdrawing ^e first letter, and requesting his <Mecq>tancej in 
order that the arbitration might proceed — Hdd incompetent. 

The pursuer and defender were the outgoing and incoming 
tenants of a farm, and they entered into a deed of submission, 
whereby they referred all disputes between them to two re- 
ferees, with power, in case of difference in opinion, to name 
an oyersman. The defender afterwards, and before the re- 
ferees had accepted, wished to resile from the arbitration, and 
wrote to the referee named by him requesting him not to 
accept, which instructions the referee obeyed. The pursuer 
then brought this action to compel the defender to write again 
to the referee, withdrawing hb (the defender's) former letter, 
and requesting the referee's acceptance of the arbitration, in 
order that the same might proceed. 

The d^ender pleaded in defence — ^the action was unknown 
and incompetent. 

The Sheriff-Substitute, after having heard parties* procura- 
tors on the dosed record, pronounced the following judgment, 
which, on appeal, was adhered to by the Sheriff (Mr E. S. 
Grordon) simplieiter: — 

Finds that the summons is incompetent; dismisses the same, 
reserving all other and competent remedy; finds the defender 
entitled to expenses; remits the account hereof to audit, and 
decerns. 

This summons is a novelty, and the Substitute has been 
unable to find authority or principle, either direct or analogous, 
in support of such an action. 

An action to perform a fact is well known, and a decree 
following thereon can only be operated on by imprisonment. 
The fact must be one which the party has bound himself, or is 
bound by law to perform, and must be one within his power, 
and independently of the will of a third party. Without 
these concurring elements, a person might be held in perpetual 
imprisonment for non-performance of an act, which he either is 
not bound to perform, or which may be beyond his power of 
performance. 

In the present case there is no consensual obligation on the 
part of the defender to grant the letter which it is the object 
of the action to compel him to write. The letter complained 
of, and which it is the object of the action to compel the 
defender to recall, may be assumed to be wrong, but there does 
not appear to be a remedial power to compel a retractation. 
If the principle be admitted, then every letter of slander, 
and which might found an action of damages, might also 
found an action to compel retractation thereof. Tlmi would 
be the form of palinode known in the Commissary Court, 
wisely now falleii into desuetude, and which was only en- 
forced by an increased award of damages, if not granted. 

The object of this action is to compel the defender to write 
a letter which may induce an arbiter to accept a concluded , 
Deed of Arbitration, and which acceptance it is alleged the 
defender has by his act prevented. This may or may not be i 
true, and if true, it may perhaps found an action of damages 
for depriving the pursuer of any advantage he could instruct 
by the arbitration proceedings. But the answer to this 
action is, that the defender can confer no greater powers on : 
the arbiters than he has done by the deed of submission, and | 
which he cannot, and in law has not recalled. The law can- I 
not compel arbiters to accept, but having accepted, they can j 
be compelled to proceed in discharge of their duty. Mr Todd \ 
is still quite at liberty to accept and act. But he cannot be 
compelled to do so; and even though the defender were de- . 
corned to grant the letter sought by this action, this would \ 



not compel Mr Todd to accept, and there is no presumption 
that he would do so. The letter therefore is quite unneces- 
sary to authorise his acceptance, and it is equally inoperative 
to compel him to accept. Therefore, the action has for its 
object a mere nonentity which can never be entertained by a 
court of law. 

Act, CoKDiE. Alt. D. Mackenzie. 



2dD August, 1859. 
SHERIFF COURT, GLASGOW. 

(Mh Sheriff Smith.) 

Andbews and Mandatoby c. Dbew and Maclube. 

Agent and Client — Reparation — Liability — ^Transmission of 
Documents through Poet Office — Registration of Letters. — 
A n agent recovered a debt due to his dient, and^ as authorised, 
took the debtor* s bill or promissory Twte to his dient for the 
amount. The bill was transmitted in due course to the dient 
through the Post-Qjfice^ but was lost in the transit. Held, in 
an action for the value of the bill, that the agent was not 
guilty of negligence in not registering the Utter containing the 
bill; that the pra^ice of registration applied to letters con- 
taining bills blank endorsed only — h£ was not therefore liaUe, 

Opinion — TluU after the notice now gieen by the Post Oj^ 
authorities, cautioning tJie public against the transmission of 
valuable letters without registration, liability would attach on 
failure to register. 

Geoboe Andbews, dothier, Ko. 9 Cork Street, Bond Street, 
London, and William Johnston, patent and design r^^tra- 
tion agent in Glasgow, his mandatory, sued Drew and Madure, 
sometime writers in Glasgow, and James Drew, writer in 
Glasgow, and John Maclure, writer there, the individual 
partners of said firm, as partners and as individuals, for the 
sum of £96 sterling, " being the balance of an account for goods 
sold and delivered by the said George Andrews to John 
Archibald Cumming, an officer in Her Majesty's first Regiment 
of Infantry (Royals), then with his regiment in Scotland, com- 
mencing said account, the 11th of March, 1853, and ending 
the 31st of August, 1855, a copy of which account was produced 
and referred to, including a small sum of lent cash, amounting 
to 158 or thereby; as also of the sum of £1 68 8d, the amount 
of charges incurred by the said George Andrews to Charles B. 
Teague, solicitor in Loudon, the agent of the said George 
Andrews, in relation to the said account; making tc^ether, 
the sum of £97 6s 8d, for which sums the said defenders made 
themuelves liable to the said George Andrews, having in or 
about the month of February, 1857, been professionally em- 
ployed and instructed by the said Geoige Andrews, through 
his agent or solicitor, the said Charles B. Teague, and having 
in connequence undertaken to apply to, and demand payment 
of the amount of said account from the said John Axx;hibald 
Cummiug, and in case of delay or refusal to make payment, 
to adopt all legal proceedings usual and necessary for securing 
and enforcing payment of the same from the said John Archi- 
bald Cumming, the latter being then in Glasgow, and on the 
eve of going abroad with his regiment, and in place of execut- 
ing their said instructions, and without consulting or having 
authority from the said George Andrews, or the said Charles 
B. Teague, having taken a draft bill or order from the aaid 
John Archibald Cumming, upon Messrs Cox and Ghreenwood, 
army agents in London for the above sum of £96 sterling, in 
satisfietction and payment of the said account, giving a receipt 
for, and discharging the same; and having transmitted tiie 
said draft bill or order along with postage stamps, to the 
amount of £1 68 8d in a parcel or envelope, through the post- 
office to the said Charles B« Teague to London, without 
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registering the said packet or envelope, or its contents, or 
taking any step or precaution to ensure their safety, and the 
said packet and contents never having reached their destina- 
tion, hut having been lost or abstracted during their trans- 
mission to London, and the said John Archibald Gumming 
having, subsequently to giving the said draft bill or order, gone 
abroad with his regiment, and drawn from the said Cox and 
Greenwood, all his funds in their hands, and without making 
any provision for meeting the said draft bill or order, with 
interest. 
The defenders pleaded in defence — 

1. That the statements in Uie summons were irrelevant. 

2. That the defenders admitted, that they having been 
employed to recover the debt in question, took the bill of the 
pursuer's debtor for the amount of his claim, and averred that 
this was done by the pursuer's instructions, conveyed through 
his solicitor Mr Teague; admitted also, that the defenders 
transmitted this bill through the Post Office, together with 
postage stamps to the amount of Mr Teague's costs, to Mr 
Teague on the 27th February, 1857: quoad uUra the state- 
ments in the summons were denied. 

The Sheriff-Substitute having heard parties' procurators on 
the dosed record, (on 11th February,) pronounced the follow- 
ing Interlocutor: — 

Finds, that the statements of parties on record, and the 
documents in process, instruct that the pursuer employed the 
defenders to recover a debt due to him by John Archibald 
Gumming, an officer of the 1st Boyal Regiment of Infantry, 
and instructed them to take legal proceedings for this purpose, 
if necessary ; that the defenders accepted said employment, 
and applied to Mr Gumming for payment, and ultimately with 
the pursuer's consent, they arranged with Mr Gumming that 
he should give the purauer a draft or order on Messrs Gox 
and Greenwood, army agents in London, for the amount of 
his debt to the pursuer : Finds, that in terms of the arrange- 
ment, Mr Gumming gave the defenders a draft or order on 
Messrs Gox and Greenwood, in favour of the pursuer for £96, 
being the balance of the debt due by Cummiog to him, and 
the defenders enclosed said draft in a letter addressed to the 
pursuer's London agents, and posted the same in Glasgow, 
but the pursuer avers that the letter, with its contents, never 
reached its destination, said letter having been lost, or its 
contents abstracted during the transit to London: Finds in 
law, that the pursuer having consented that the defenders 
should settle with Gumming by taking his draft, and that they 
having transmitted the same, when got, to the pursuer through 
the post office — the usual mode of transmitting such docu- 
ments — the defenders discharged their duty to the pursuer, 
and are not liable for the loss sustained by him, in conse- 
quence of the draft having been lost in the post office, over 
which the defenders have no control; therefore sustains the 
defences, assoilzies the defender: Finds the pursuers liable in 
expenses, etc. 

The pursuer having appealed against this judgment, the 
Sheriff (Sir A. Alison) recalled the same, hoc statu, and al- 
lowed parties proofs of their averments, appending to his In- 
terlocutor the following note: — 

The negligence here alleged against the defenders as agents 
for the pursuers, is their having enclosed a promissory note or 
draft or order for £96 on Greenwood &; Gox in London, ]>ay- 
able at two months, in a letter sent through the Post Office 
addressed to the pursuer's agent in London, not registered, 
and enclosing £1 Gs 8d in postage stamps instead of a post 
office order; which letter, it is said, never reached its destina- 
tion, whereby it is alleged the debt lias been lost, as the debtor 
who granted the bill has left the country, having previously 
drawn all the money due to him that was in the hands of 
Greenwood k Gox, on whom the draft was drawn. Without 
saying anything on the legal import of the facts, the iSheritf 
is of opinion that a proof of the facts which actually occurred 
is desirable, and should be allowed before deciding the case. 
The taking of the bill by the defenders from the debtor in 
payment of the original debt, being authorised by the pursuer 
or his agent, acvijilo, of counie, need not be made the subject 
of probation. Non coMtat, that the debt is really irre- 



coverable, even although the bill or draft was lost; and then 
is no evidence as to the practice of sending such bills in re- 
stored letters, or whether the sending of the letter here, con- 
taining the draft or order, was before or after a notice some- 
time ago issued by the Post Office authorities, on the subject 
of sending money or other valuables in letters through the 
Post Office wiUioiit being registered, which every one is bound 
to know, as it is placarded in front of the letter-box at the 
General Post Office. 

Proof having been led, principally with reference to tha 
practice in Glasgow of reg^tering letters containing biUa, 
drafts, etc., it appeared that a notice, cautioning the public 
against sending letters containing valuable documents unre- 
gistered, was painted below the letter-box of the General Post 
Office in Glasgow, shortly after the sums referred to in the 
action had been lost. It further appeared that the document 
which was lost was a bill or promissory note, not a dooument 
blank endorsed. 

The Sheriff-Substitute, having heard parties' procurators 
upon the proof and whole process, found that the pursuer had 
failed to prove that it was usual to register letters containing 
bills, draft, or orders, unless the same were blank endorsed, 
or that the defenders were guilty of negligence in sending the 
drafts in question in an ordinary letter; he therefore adhered 
to his former Interlocutor, and assoilzied the defenders with 
costs. 

The pursuer having again appealed. Sir A. Alison adhered 
to the Sheriff-Substitute's judgment, adding the following 
important Note : — 

Had the bill been accepted by the parties on whom it was 
drawn, and blank endorsed by the payee, or party in whose 
favour it was drawn ; or if the bill, such as it was, had been 
sent through the Post-Office without being registered, after the 
notice now placed in Glasgow at the slip for receiving the 
letters, cautioning the public not to send money or other 
valuable articles or documents without registering the letters, 
the cost of which is only sixpence, he would have held that 
the precaution of registering the letter was an act such as a 
man of ordinary prudence would have exercised in his own 
af&irs, and which could not have been neglected without 
rendering the party responsible for the consequences. But 
the species faeti in this case were different in both particulars. 
The bill or draft was not blank endorsed, and could only have 
been drawn by a stranger forging the name of the payee, 
ignorant what the signature of that payee was, or how it was 
to be forged ; and it was proved that the public notice at the 
Post-Office of GUsgow was not put up for three months after 
the transmission of the draft in question. In addition to this, 
the pursuer's London solicitor appears to have been not alto- 
gether free from blame, for if he had written timeously to the 
defenders upon the letter not arriving, there was at least a 
chance of tracing and recovering the document, or securing 
the funds in the army agents' hands before they were drawn 
out by the debtor. 

Act. J. G. HousTOK. Alt, Naibuith. 



23d August, 1859. 

SHERIFF GOURT, GLASGOW. 

(Mb Sheriff Stbathern.) 

ReDM ANN AND KlaMBEBG V. STEPHENS. 

Sunmions — Informality — Jurisdiction — Domicile — Gitation. 

— A party tohose name was Rcbert Peare ^ephens, carried on 

histness in one county ^ and resided in another. In an cu^on 

ar/aiimt him for a business debt to which he was personaily 

cited under the name of Robert Parfit Stephens — Held (1) 

h£ was amenable to the Jurisdiction of iJie Judge within 

whose territory he carried on business ; (2) that having made 

appearance to defend, the error in the name tea* not important, 

and the erro)ieous part might be held pro non scripto. 

Redmann & Klambebg, Insurance Brokers, Old Broad 

St^eet, London, and John Gebbie, Writer in Glasgow, their 

mandatory, sued Robert Parfit Stephens, shipping agent in 

Glasgow, for the sum of £46 8s 6d, " being premium of insiurance, 
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and £1 4s, being policy stamp, unoonting together to £41 
12s 6d, due by tiie defender to the pursuers, on account of 
an insurance eflfooted by the pursuers for, and on account of 
the defender, on the ship called ' Prince of Wales,' for the 
•pace of six calendar months, commencing the risk the 14th 
day of February, 1858, and ending on the 13th day of August, 
1858." 
Thib defender pleaded in defence-— 

1. The defender has no domicile in Lanarkshire, and is not 
otherwise within the jurisdiction of this Court. 

2. The summons is libelled against an individual of the 
name of Bobert Parfit Stephens, the defender is not that 
individual, and is not aware of thore being any such. 

8. On the merits. The ship ** Prince of Wales," referred 
to in the summons, went ashore on the coast of South America 
during the six months spedfied in the summons. As this was 
the result of dangers of the sea, the underwriters, on whose 
behalf the pursuers are obnstitnting their daim, are liable for 
the damage the ship has sustained. 

The Sheriff having allowed the defender a proof of his defence, 
it appeared that the defender's name was "Robert Peare 
Stephens;" his residence was in the county of Bonfire w ; his 
* counting-house in the county of Lanark ; that he was entered 
in the GUugfUW Directory tat the present year, "Robert P. 
Stephens, of Stephens and Co., slup and steam-packet agentsj, 
£8 Oswald Street;" and the citation to the action had been 
given personally to the defender within his office. 

The Sheriff-Substitute, after having heard parties, pro- 
nounced the following judgment, which on appeal, has been 
adhered to by (Sir A. Alison) the Sheriff:— 

Having heard parties' procurators on the concluded proof, 
applicable to the preliminary plea of want of jurisdiction, and 
whole cause, finds it proved that the defender resides at No. 
12 Rutland Place, Govan Road, near Glasgow, which is in 
the county of Renfrew, and that he has resided there, and in 
an adjoining crescent in the same county, for three or four 
years past, and that his ordinary domicile is therefore ¥dthin 
we said county : Finds it proved that the defender carries on 
business as a ship and steam-packet agent in an office rented 
by him at No. 58 Oswald Street, Glasgow, and which was his 
mace of business in and prior to the month of April, 1858 : 
Finds it proved that it forms part of the defender's business 
to effect insurances on ships, when employed to do so, and 
that he insures vessels of which he is owner or co-owner: 
Finds, that in the course of this business, the defender, 
through the instrumentality of Mr Bulcraig, a shipbroker in 
London, to whom he sent instructions, effected with the pur- 
suers the insurance libelled during the said month of April, 
1858: Finds that the defender was personally cited to this 
action, within his said place of business in Glasgow, and in 
tiiese circumstances, and with reference to the transaction in 
question: Finds that the defender is amenable to the jurisdic- 
tion of this Court, within which jurisdiction he carries on his 
business, directed the insurance in question to be effected, 
Mid where he received the policy, and from whence he ac- 
knowledged its receipt, (9ee JBardai^t M^GlcuhaUf pp. 74-5): 
Therefore repels tiie preliminary plea of want of jurisdiction: 
Finds the defender is described in the summoDs as Robert 
Parfit Stephens, whereas it is pled in defence, that that is not 
his proper name, and in the proof led, he gives his correct 
name, " Robert Peare Stephens," and in the Glangoto Direc- 
tory he is announced as "Robert P. Stephens:" Finds that 
the defender's name and designation, as given in the summons, 
are not disputed in any other respect: Finds that as it is not 
denied that the defender's Christian and surname, and his 
designation, are correctiy set forth, and as he is the person 
against whom the action was intended, and has been directed, 
and as he has made appearance to defend, the error in his 
middle name is unimportant, and the letters after the initial 
may be held pro non ucripio: Therefore, repels the second pre- 
liminary defence, and on the merits finds that the policy of 
insurance, No. 5/4 of process, was effected for the defender, 
and that he is the R. P. Stephens mentioDed in it: Finds that 
the letter, No. 6/1, of date 14th April. 1858, was written by 
the defender from the counting-house in Glasgow to the pur- 



suers, acknowledging receipt of the policy, and in which he ex- 
presses the hope that that tiansaotion willlead to further business: 
Finds that the letter was written in answer to one from the 
pursuers to him of the previous day, enclosing the policy copy, 
and stating the amount for premium and stamps incurred at 
£41 128 6d, being the sum nowsued for: Finds that the defender, 
neither in his said letter, nor in his defence, has challenged 
the accuracy of this charge, and the defender has not disputed 
the pursuers' right to receive the same: Finds, that the defence 
offered on the merits is, that during the currency of said policy 
the vessel insured was cast ashore on the coast of South 
America, and damages oocanoned exceeding the sum sued 
for, and which the underwriters in the policy were liable in 
payment of: Finds, that the pursuers are not any of the ssid 
underwriters, and claims due by the underwriters oannot be 
set off against the undisputed sum demanded in this action by 
the pursuers: Therefore, repels the defences on the merits: 
Finds the defender liable in payment to the pursuers of the 
said sum of £41 12s 6d, being the amount of the premium of 
insurance and policy stamp sued for, with U^^ interest an 
that sum, from 8th October, 1858, when the same was due, 
and until psid : Finds the defender liable in expenses, allows 
an account tiiereof to be lodged, and remits the same to the 
auditor to tax and report and decerns. 
Act, J. Gbbbh. Alt J. Clabk. 



§iQtBt of (BrtQlu^i €vintB. 



1st Juxri, 1859. 
COURT OF APPEAL IN CHANCERY. 

In re Thi Wtndino Up Acts avd thb Mextoav ahd 
South Amebioak Miiruro Company. 

Evidence — Privilege of Witness. 
A WITNESS declined to answer a qaestion on the ground 
that by so doing he might criminate himself. HeU^ that 
it was for the Court to judge of the validity (k the 
objection. 

10th Aim 12th Mat, 1859. 

ROLLS COURT. 

Wilson «. Kbatino. 

Sale of Shares— Agency— Payment of Purchase Money. 
A, at the desire of B, and in his own name, though 
really as trustee for B, entered into a deed of transfer 
with C, whereby in consideration of certain sums stated 
to have been paid by A to C, the latter transferred to 
him certain shares in a Joint-Stock Company. It was 
admitted that the price of the shares was not really paid. 
B and the company afterwards became insolvent, and 
the shares became valueless. Held, that the deed of 
transfer was a valid contract betwixt A and C, (C 
having been ignorant of the understanding betwixt A 
and B), and that A was bound to pay the price of the 
shares, which he admitted notwithstanding the recital 
in the deed had not been paid. 



15th Mabch, 1859. 

VICE-CHANCELLOR STEWARTS COURT. 

Knight v. Bulkelt. 

Assignment of Pension. 

A PENSION for wounds granted to a retired officer in the 
army, may validly be assigned by way of security for 
payment of annuity. 



21 ST Januaby, 1859. 

COURT OF QUEEN'S BENCH. 

Reg. «. The Inhabitants of Thdblbstone. 

Poor Rates— Shooting. 

Certain lands were let to a tenant, but the right of 

shooting was reserved to the landlord. The annual value 

of the land without the right of shooting was £ll 5s 8d, 

and with that right £26 19b 8d. Held, that the tenant 

was only liable to be assessed for the relief of the poor in 

the snuUkr sum. 
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24th Januabt, 1859. 
COURT OF COMMON PLEAS, 
Chopk v. Rbtnoldb. 

ConBtruction of Policy of Marine Insurance — ^Lo6S— 
Profit on Oil to arrive by a certain Ship. 

A PUBCHASED of B goods to arrive by the ship James 
Daly, and immediately effected an insurance on the 
goods at and from Africa to Bristol, ^^ beginning the ad- 
venture upon the goods from the loading thereof." By 
a memorandum on the policy, it was declared to be on 
profit on palm oil, valued at £3000, etc. The ship was 
lost on the voyage home, but the goods in question were 
saved, and sent home by other vessels, safe and unin- 
jured, and were sold by the insured. JlehJ, that the in- I 
sured was not entitled to recover as for loss of profit | 
which he would have gained had the goods arrived by j 
the ship James Daly. i 

The case of 3/. SwineyY* The Corporation of the Royal \ 
Exchange Lisurance^ (14, Q. B., G34,) referred to as the ! 
leading case on the subject. 



17th January, 1859. 

COUHT OF QUEEN'S BENCH. 

Booth v. Coleman. 

Insolvent — ^Discharfce — Schedule. 

An insolvent, who had obtained his discharge, w.is sued 
by the indorsee of a bill which he had granted previous 
to his insolvency. In his schedule, in ignorance of the 
indorsation, he had stated the drawer as his creditor, and 
he had slightly understated the amount of the bill, llehl, 
in the absence of any allegation of fraud, that the dia* 
charge was good against the indorsee. 



COUBT OK COMMON PLEAS. 

Town v. The London and Limerick Steam Ship 

Company (Limited). 

Practice — Service of Process — 10 & 20 Vic. c. 47, sec. 53. 

Service of a writ of suiumous against an Iritih Joint 
Stock Company cannot be made on one of the directors 
while in England, the Company having no oiKcc or place 
of business in Eugliud. 



•J3d August, 1859. 

SHERIFF COX^RT, GLASGOW. 

(MrShkripf Smith.) 



MlLXK & Co. V. M'Kean'dh. 
Discharge — Suspeuaive condition — Settlement. — Where, on 
adjuttment of an account cwTcnt, there was credited a sum 
€u the prcbahlc dividend to U received from a bankru^ €9t(nte, 



it woi ttiptdated that if the dividend thtndd be more, the 
debtors should be credited with the difference, and if lets, 
debited theremth. The creditors haring received bills for the 
dividend, they, at a second adjustment of OMOuMts, vhile tke 
biUs were still current, granted to the debtors a discharge infuU 
of all claims J thereafter the bills having been dishonoured ai 
maturity — Held, that the second settlenunt did not interfere 
with the suspensive condition of the first, and therefore the 
creditors were entitled to decree for the d^ciency between the 
amount credited and the sum actually received. 

The puraners in this action oondaded for payment of the sum 
of £20 28 Cd, as the amount due to them in respect in an 
account current, dated 10th March, 1S58, they credited the 
defenders with a sum of £39 as the '' probable dividend " to 
be received by them from William Miller Jimior's estate, and 
on the express condition that if they should receiye more, the 
defenders were to get credit for the difference, and if less, 
tbey vrere to be debited with the same. The pursuers had 
ranked on Miller'n estate, as arrang^ed with the defenders, for 
three bills handed by the defenders to the purftuers for that 
purpose, and received two comi)osition bills for £18 17s 64 
each, the one dated 29th May, IS5S, payable at three months, 
and the other of same date, payable at six months. Tlie first 
of those was paid, but tho second was not, Miller having 
absconded before it fell due. 

Tlio defence to the action was a denial that any sum was 
resting owing, tLit all transactions between the pursuers and 
defenders were adjusted and settled between them on or about 
5th ^ruly, 1S5S, and in support of the defence there was pro- 
duced a letter or acknowledgment by the pursuers to the 
defenders in the following terms : — "Glasgow, 5th July, 1858. 
Mepsrs J. k T. M'Keaud, Dear Sirs, We have this day 
received from you your acceptances at three and four montha 
from 1st inst. for £24 eacli, the same being settlement in full 
of all our claims against .you, it being understood that you 
pay Messrs Alexander IM'Gavin 1' Co. their account for rent 
and charges against eighty kegs butter. Yourn truly, (signed) 
.Tames Milne &; Co." To this letter thero was appended the 
following note: — "Wo have granted the above bills, being 
settlement of account ngainnt us, (signed) «T. ;^ T. M^Keand." 
The receipt and payment of tbe two nccojitances mentioned 
in thiH acknowledgment were admitted by the pursuers. 

After a proof laid been led for the pursuers, and the case 
debated, his Lordrtliip (Mr rSheriff •Smith) pronounced as 
follows: — 

Having resumed conHideration of this process, with the 
proof led, and productions, and having heard parties' pro- 
curators thereon: Finds, that on the li)tli March, 1S58, the 
pursuers and defenders adjuBtt'd tbe accounts between them, 
crediting the dofendurs with tho sum of £:>i), as the probable 
dividiaul to be received by them fi-om William Miller Jun.'a 
estale, on the express condition that sho\dd they receive more, 
tho duroudei-s were to get credit for tho difference, and if 
loss tluy wore to bo dcbitod with the snnie: Finds, that the 
pursuers ranked on William Miller .lun.'s estate, and on 29th 
May, 1S:'>8, they i-ccoivcil two compositinu bills of £18 17s 6d 
cacli. ]»ny:ible. one .at throe months, and the other at six months 
after snivl date, as their dividend on said estate; that the 
pursuers roeeivod payment i>f the three months' bill when it 
i'ell due, but the said Williaui Miller Jun. absconded about 
tho time the six numths' bill became due, and they did not 
receive payment thereof: Finds, theret'oro, that the ]>nrsuerH 
only received the sum of Jili> 17s Od of dividend on \\'ilUam 
Miller .lun.'s estate, being £!20 Us Od less than they had 
credited the defenders with: Fiutls. that on r»tli .hdy, 1858, 
the pursuers ami defenders again adju^ted their accounts as at 
that dite, and the pursuers granted tho defenders the letter of 
ackiuiwledgment, Xo. ll/l »»!' ia\»etv-s, founded on by the 
defenders, that this was done duriu;^' the currency of the two 
composition bills granted by \N iUiam Miller Jun. to the 
puraucrs: In law, finds, that the settlement of date, 5th July, 
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1858, must be held to hvre been made on the assumption that 
the two composition bills would be paid to tiie pursuers when 
due ; that said settlement^ therefore, did not interfere with or 
disdiaige the suspensive condition of the setUement on 29tii 
March, 1858, and the pursaers are entitled to debit the 
defenders with the £20 2s 6d, beio£f the difference between 
the sum then actually received fro.m William Miller Jon.'s 
estate, and the sum of £39, which they credited the defenders 
with: Therefore repels the defence in terms of the conclusions 
of the summons: Finds the pursuers entitled to expenses, 
allows an account to be given in, and remits to the auditors 
to tax, and report, and decerns. 

This judgment the Sheriff-Depute (Sir A. Alison) affirmed 
on appeal. 

JLet, T. G, Wbwht. Alt. Wm. Mathisoit, 



24th August, 1859. 
SHERIFF COURT, GLASGOW. 

(Mb Shebifv Smith.) 



Holland and Son r. Abuoub and Co. 

Bill^ Composition — Discharge — Process — Proof — Writ or 
Oath. — 7%e indoneet of two hUh having ranked upon the ! retain in their possession Tonks' original acceptances as an 



sent to the pursuers for their subscription in the same letter 
that enclosed the acceptances: — " Glasgow, 1st October, 1858, 
Received from Armour & Company, Glasgow, their accept* 
ances at four and six months, each for the sum of sixty-two 
pounds nineteen shillings and sevenpenoe drawn by Bobert 
Armour, Sen., and indorsed by him in our favour, said bills 
being balance of account for bills discounted by us for you 
which were didionoured, and which now setUes all claims to 
this date. (Signed) Hy. Holland and Son." 

Along with the receipt the pursuers returned to the defenders 
certain watches which had been deposited with the former, in 
security of the payment by Tonks of the three original bilk 
indorsed by the defenders to the pursuers, and for two of 
which the pursuers had ranked on Tonks' estate. 

When the above arrangement was made, and the receipt 
quoted granted, only one of the six composition bills had 
faUen due Mid been retired, the other five at maturity i.aving 
been dishonoured, the present action was brought, concluding 
for decree against the defenders for the sums represented by 
these dishonoured bills. 

In support of their claim the pursuers maintained that there 
had never been any intention on their part to discharge the 
defenders of their liability in the event of the composition bills 
not being paid, and they further averred that they were to 



aecepton* eglate with consent of the drawers, received compost- 
turn billsi and before these became payaUe took the drawers* 
ace^pta/n^ for the difference between the composition and the 
amount of the bills ranked, and granted a receipt to the 
drawers, settling ail daims to its date. In an action at the 
instance of the indorsees against the drawers — Held, tJiat an 
averment by the indorsees, thai it was the understanding and 
arrangement between the parties, that if the composition bills 
were not paid, the drawers should still be liable to the indorses 
for payment, could only be proved by the drawers* writ or 
oath, 

Thb pursuers, who are silver-plate manufacturers in London, 
had, in the years 1857 and 185^, various business transactions 
with the defenders, who are watch manufacturers and whole- 
sale jewellers in Glasgow. In the course of their dealings the 
pursuers discounted, or there were handed to them for value 
by the defenders, three bills of the a|7gregate amount of £274 
18s 3d, drawn by the defenders upon, and accepted by Benja- 
min Tonks of Birmingham. D uring the currency of two of those 



evidence of their claim against the defenders, in the event of 
the composition bills being dishonoured. 

The defenders pleaded in defence— (I,) That the pursuers 
having discharged their whole daims against the defenders by 
the receipt and arrangement referred to, they were not liable 
in payment of the sums sued for ; and (2,) That the two original 
dishonoured bills by Tonks to the defenders, indorsed by them 
to the pursuers, being the only ground of debt on which the 
claim now made for the pursuers at any time rested, having 
become due before the granting of the receipt in question, the 
pursuers* dum was excluded. 

Mr Sheriff Smith, after hearing parties' agents, pronoimced 
the following Interlocutor: — 

Having considered the dosed record and whole process, and 
having heard parties' procurators thereon: Finds, that the 
statements of parties on record, and documents in process, 
instruct in point of fact, first. That in the years 1857 and 1858 
the pufHuera had a variety of transactions with the defenders, 
in the course of which the pursuers held two bills of exchange, 
drawn by the defenders U|K)n, and accepted by Benjamin Tonks 



bills Tonks became insolvent, and the pursuers, with consent of ^^ Birmingham, both dated 13th Jan.. 1S5S, cue for Jt SS Ss, 
the defenders, ranked for the amount on his estate. The letter ' payable four mouths after date, the other for £100, payable 
conveying the defenders' consent was expre^ped as follows: five months after date. Second, That during the currency of 
"Gksgow, 10th Mav, 1 S58, I hereby authorise vou to accept «*»«! two bills of exdiango Benjamin Tonks the acceptor became 
^e *\tM, ^^r^,^^',*'.^^ ^tr^^^A u« Ti^^i^^i.. T««i.n «f T>:-.«j..„u..« insolvent, and applied to, and obtamed from the iourts of 

i '^^^f'''' f^'^ ^y Benjamm Tonks of Birmu.gham bankruptcy in England the benefit of a private arrangement 
on the bills mdorsed by us to you. ^^^^^^ ^1^^ guperintondence and control of said Courts, in terms 

Tonks' estate appeared to show a composition of 12s per of the provisions of the Statute 12t)i and 13th Vic. cap. 10<3, 
pound, and the pursuers were put in possession of six ' and the pursuers, with the consent of the defenders, ranked 
composition bills, each for the sum of JC18 IBs Gd, payable i "PO" Tonks' estate for the amouut of the said two bills, 

.» Q A n io I". -«^ ia .»»..^v. Ti«c„.» «r ♦!,««« w:iu ! amounting together to the sum of £188 os; that the object of 
at o, o, u, iz, ij and 18 months. Ihe nr.-:t of these bills ,, i i. i P *. i • ^ i ^i -„.i «:..-« «,«« ♦^ «««^*1a 

. ,, J ' ' ,' „ ^ , ,«-« , ., « the delendei*B consent being asked and given, was to entitle 

feU due on 4th September, 18a8, and was paid. Some i 4^^ pu^^^rs to claim from them the amount of the difference 
few weeks after this bill fell due, the pursiuMs, at the de- j between the sum in the bills and the composition. Third, 
fenders' request, furnished the latter with a statement of ! That on the 1st .June, 18.*»8, the pursuers received from the 
accounts between them, with the view to an adjt- nient of the  ^^^'^ Benjamin Tonks six promissory note;*, each for the sum 
pursuers' claims. In the statement rendered to llio defenders, 1 f f « 1J« «^^' •'^«? Wf 1« respectively at three, ««. n"ie. 
f, ,,^ 1 x». 1. ti . e .y  ... ' twelve, fiftoen, nnd ei^fhteen montlw, being m all *112 19a, 

the pursuers credited the full amount of the hi ; composition j ^,,^ amount of a com^ition of I2s in the |>ound, on their 

bills, and there being still a balance of £125 1,4 2d due by 1 debt of £1SS 5m due by the sai«l Benjamin Tonks. Fourth, 
the defenders, the latter handed the pursuers tv. > acce})tances That on the 1st ^ larch. 1S5S, and prior to Tonks' insolvency, 



for that sum dated on or about 2d October, 1S5' , ami payable 
by two equal instilments. 

On receiving these two last mentioned acceptances, the 
pursuers forwarded to the defenders at Glasgow the following 
receipt, which the defenden had previously wv'.tten out and 



the defenders dujMsitcd with the pursuers a quantity of watcher 
to be held by them in security of any debt that might come to 
be owing by the defenders to the pursuers. Fifth, That the 
first of the promissory notes, granted by Tonks in payment of 
his composition, fell due on the 4th Sept., 1858, and was duly 
retired by the said Benjamin Tonks, who, however, liecaroe 
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bankrupt soou afterwards, and his estates were regularly 
Mcquestrated under the English Bankruptcy Statute, so that 
the pursuers never received payment of the other live pro- 
missory notes granted by him on 1st Juno, and amoiintiug to 
the sum of HU 2s 6d. SUfh, That prior to Tonks' final 
bankruptcy the pursuei's and defenders adjusted and settled 
their accounts, the pursuers crediting the defenders with the 
€112 19s, being the amount of the six promissory notes 
granted by Benjamin Tonks as his com])osition, the defenders 
granting the pursuers their acceptances to Robert Armour, »Sen., 
for the sum of £124 19s 2d, and endorsed by the said Robert 
Armour to the pursuers, being the balance then due by the 
defenders to the pursuers, and the pursuers at the same time 
returned the defenders the watches deposited with them, and 
granted them the receipt and acknowledgment, Ko. 9 of 
process: Finds, that the pursuers aver that naid settlement 
of accounts took place, and said receipt was granted by them 
on the faith, belief, and understanding, that the said Benjamin 
Tonks would be able to carry out his comix>sition arrangement, 
sanctioned by the C*ourt of Bankruptcy, and that the pro- 
missory not«s granted therefor would bo duly retired by him 
when due, and that it was part of the arrangement between 
the parties that the pursuei's should still retain the original 
acceptances by Tonks to the defenders, endorsed by them to 
the pursuers as an evidence of their claim against the defenders, 
but the defenders deny this arrnngement : In law, finds, that 
in the face of the receipt and discbarge, No. of proce^, the 
pursuers^ said aveimeut can only be proved by the writ or oath 
of the defenders; and before farther aaswcr, allows the pursuers 
a proof of said averment by the writ or oath of the defenders, 
and to the defenders a conjunct probation so far as the saijae 
may be by \vrit: (^r ints diligence against havers, and appoints 
the case to bo cmolled for the 15th iust., to fix a diet for 
proving. 

V\x>n a))peal tlie Sherifl' Priucip tJ adhered. The following 
is his deliverance : — 

Having heard parties' procurators under the pursuers^ a})i)eal 
ujmu the Interlocutor appealed against, and made avizandum, 
and considered the closed record, productions, and whole pro- 
cess ; in respect the [mrsuers' offer of proof in regard to the 
circumstances attending the granting of tlie receipt and ac- 
knowledgment, No. 9 founded, goes to (jualify or cut down a 
written instrument not challenged on record, on any ground 
comixiteut in an improbation thereof, which is incompetent, 
and the averments thereaneut can only be proved by the 
defenders' writ or oath : Dismisses the appeal, and adheres to 
the Interlocutor complimicd of. 



Act. J. B. Dili.. 
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24tu August, 1859. 
ISIIERIFF COURT, PERTH. 

(Mr SHEitiFr Bakci.ay.) 



Freeman and Son r. Petkr Comuik. 

BankruiJtcy—IVcferonco— Diligence— Poinding.— J creditor 
executed a poiudlnr; of the tJlccfa of hi 8 debtor, who more than 
»ij:ty days afterwards became banJcrujti. la the scf/anslralion 
the Cf'cditoi' claimed to rank for his debt us jmferabfv. The 
bankrupt haviny been disdiaiyed on a composition, and re- 
incestcd in his esfufe — Jfcld, in a ([lustion with the discharged 
bankriiptf that a ncjcus having been laid vptm the rjj'ecfs 
poinded, the cirditor was entitled to carfy out the diliycncc 
by sale. 

Qwer ; (1) Whether a creditor, who by his dUiycnce has ac(/uircd 
a preference 2)nor to the sequcsfration, may jirocecd to sell 
jfcndiny the Sfyuedration, or must tlie trustee realise the whole 
estate and recognise tJic 2>rcfcrcncc f (2) What steps of diU- 
gencc are iiccessanj to complete a preference^ 

The facts of this case are so very clearly set forth in the 

annexed Interlocutor of the Sheriff-Substituto,, as to render 

recapituhition uuneucfsary :- - 



Finds, as matters of fact, (I) That Peter Comrie, (who 
shall be called defender) by his acceptance, No. 12 of (jrocess, 
bound himself to pay the poinders, (who shall be called 
pursuers,) the sum of .i25 3s lid three months after date, 
which wan 10 th March, 1857. (2) That said bill was pro* 
tested, and the i)rotest recorded and extracted on the 9th, 
and the defender charged to make payment on 10th July, 
1857, all conform to No. 13 of process. (3) That on the 4th 
of August thereafter a poinding of certain household furniture 
was executed under the said recited diligence, and duly re^ 
ported on the sixth of said month, all conform to execution of 
]>oinding, No. 1 of process. (4) That the defender was applied . 
to by the pursueiV agent for payment of the sum in the diligence 
after the date of the poinding, when the defender asked for 
and obtained delay, and state<l that if ho was pressed he 
would require to go into the Gazette. {Ti) That upon the 19th 
October, same year, the defender paid to the pursuers' agent 
a 8)im of six pounds, part of which, with the defender*s con- 
sent, was applied in payment of expenses, including that of 
said poindhig. (()) That uix>n tlie 5th November, same year, 
the defender was incarcerated on the pursuers' said diHgenoe, 
and on the >;.ame day a se(|ucKtratlon of the defender's estate 
was applied for by hiiu and issued. (7) That the pursuers 
claimed in said sei^uestration, but prefei-ably, to the extent of 
their said poinding. (8) That the defender having offered a 
compOHitiuu on his dubU, the same >vas accepted, and on the 
28th May, 1858, he obtained his discharge conform to extract 
thereof, No. 9 of process. (9) rThat the defender by letter. 
No. 10 of process, ou 15th December, 1857, objected to the 
pursuci-s' claim of preference founded ou their poinding. (10) 
That ou Ititli August, 1S58, the pursuers applied for warrant 
to sell under the said ix)inding for the balance remaining im- 
paid on their said bill and diligence, and under the order of 
Court tlie defender a])peared to oppose such warrant: Finds 
as matter of law applied to the facts as herein befoi*e found — 
: (1) That the pursuers by their i>oindiug acquii'ed a nexus or 
right in the efi'ects therein included to be perfected in duo 
form and order of law. (2) That under the admitted facts, 
and there being no competition of diligence, the defender 
cannot be heard to plead in bar of the pursuers' farther dili- 
gence the delay obtained on his own solicitation. (3) That 
the issue of the set^uestration prevented the pursuers farther 
proceeding with the realisation by sale of the effects poinded; 
but the act of ]H)iuding being anterior of sixty days from the 
sequestration, the preference thereby obtained was not cut 
down and was maintained in the se(|uestration by the claim 
lodged for the pursuers. (4) That the defender being dis- 
charge<l under a composition contract, became reinvested in. 
his estate, but subject always to such legal preferences as 
existed at the date of sequestration, and which were not 
thereby destroyed or limited. (5) That the defender by 
reason of his notice of challenge, is not precluded by his dis' 
charge from challenging the pursuers' preference if such 
challenge be otherwise vidid in law. Lastly, That the delay 
between the date of the defender's discharge and the applica- 
tion for warrant to sell is under the circumstances not suffi* 
cient to preclude the pursuers from their legal remedy, seeing 
tliere exists no couqnsting diligence, and the defender avers no 
prejudice by such delay. Tiiercfoi'e finds the pursuers en- 
titled to wan*aut of sale as craved: Finds the defender liable 
in tlie expenses occasioned by his opposition tlicreto, remits 
tu the auditor to tax the account thereof, and decerns. 

NoTK. — The ciwie is novel, niul at first sight not without 
difiiculty, though on closer examination tin's disappears. 

llie act of poinding was anciently a very solemn act, or 
series of acts, all of which were necesssury to the full com* 
plction of the titinslerence diligence. 

The simple act of poinding now confers on the poluder an 
immediate right in the effects poinded, but which requires to 
be forthwith reported and followed out by sale and report 
thereof to complete the diligence and give right to the money 
proceeds of the sale, or to the effects themselves, where ad- 
judged at the appraised values in default of purchasers. If in 
all or any of these acts there be mo^'a, another creditor may 
by competition of diligence defeat the first attachment; but 
there is no principle or autliority for setting aside the begun 
diligence on the objection of the debtor himself allegiiig 
nothing but delay, especially when such delay is the result of 
his own solicitation. 

A mercantile sc^piestratiou nrix'sts all individual diligence. 
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ThoM acta which fall within the term of sixtv days are aet 
aside, with some preference of the eicpenaes which may have 
preeorved the sabject for the common benefit; but those steps 
of diligence which range beyond the prescribed period are 
▼alid as preferences. It is not dear whether tiie individual 
creditor may proceed to sell notwithstanding the sequestration, 
or whether the trustee must realise the whole estate, and 
recognise the preferences which are still good in law. 

When a bankrupt goto his discharge on a composition | Procesit — Submission — Action ad factum praestandum — 



3l8T August, 1859. 

SHERIFF COURT, WIGTOWN. 

(Mb Sukbiff Rbxvd.) 

Jolly ob M'Clihtov and Otukbs v. John M'Clkw. 



contract, he is reinvested in his estate, but must take it as 
it existed at the date of sequestration, subject to all the pre- 
ferences which were then valid in Uw. He is discharged of 
his common or unpreferable deU»t but the rightt obtained on 
such debts as are not cut down by the sequestration, and as 
such admittedly good against the trustee and the general 
bod^ of the creditors, can on no reasoning be hdd less so as 
agamst the bankrupt himself. 

On the whole, the poinders appear clearly now entitled to 
their warrant as much so as they were previous to the date of 
the sequestration of their debtor's estate. 

On an appeal the Sheriff (Gordon) pronounced the follow- 
ing Interlocutor: — 

The Sheriff having considered tho defender s appeal, dis- 
misses the same, affirms the Interlocutor appealed from for 
the reasons assigned in the Interlocutor and Note of the 
Sheriff-Substitute, and decerns.* 



* The above dedsion has an additional interest from the 
following fact:— The Sheriff-Substitute at Perth, and his old 
friend, the late lamented Sheriff Steele of Glasgow, were in 
the practice of consulting each other on questions of nicety. 
The former stated tho case to Mr Steele, asking whether such 
a case had occurred in the Glasgow Court, and to this request 
the following answer was returned: — 

Shebtff's Chambebs, County Buildings, 
Gl.v«go\v, 5th October, 1858. 
My Dbab Babclay, 

Your question is a puzzler, and I cannot learn that the 
point has ever been decided here. Owing to a questioning 

general idea has prevailed, on which 



Sheriff Court — Jurisdiction — Competency. — One of two 
joint arbitert, mmtuaUp cAosen to a tubmitthn, after haviny 
accepted and actetl, refitted to prowmnce an awardf or to 
concur with hU co-arbiter in namitiff an umpire, — Jleldf that a 
cvmmary action to compel him was incompetent in the Sheriff 
Court, 
Opimon^(JS3ienff differing from die ShaiffSuHtUiiuUf) HuU one 
of two arhiiert cannot he compelled to pronounce an award, 
or to concur in nominating an umpire. 

The petitioners, who were the personal repfesentativei of the 
late William Jolly, farmer, Caimgarroch, entered into a sub- 
mission with their brother, John JoUy, who was in possession 
of the moveable estate of his fkther, to the respondent and 
John M'Caig, farmer, Bamultoch, whereby they left to their 
decision the amount which they were respectively entitled to 
reodve as legitim, and in the event of their differing in opinion 
they were to appoint an ovenman. The r efe re es accepted of 
the submission, took evidence on various points, and made a 
valuation of the stock, crop, and other effects which bdonged 
to William Jolly at the time of his death, and were ready to 
pronounce an award so far, but there being a sum of money 
in bank, which John Jolly alleged was his exclusive property. 
The arbiters on tiiis jjoint diffsred in opinion, the respondent 
holding the petitioners were not entitled to any share of it, 
and his co-arbiter (Mr M'(^aig) holding the reverse. The 
money was deposited in these terms : ** William JoUy, Caim- 
garroch, in liferent, and his son, John Jolly, in fee." Mr 



some years ago, a general idea has prevailed, on which I 
myself have repeatedly acted, that until the warrant of sale, 

which is statutory and imperative, is granted, there is no ncnu ! M'Caig was of opmiou, that William JoUy having an interest 
on the goods; but that thereafter there is a vcvus, and that in the sum in bank, it was part of the goods in communion, 
tbe proper course, themore, is to go on mitil you get the ' ^ xv *... i-*! j * u m. j *. !■%./ 

warintTand then if dday b^ wanted, renew the warfant on j "^^ *^® petitioners entitled to a share. The respondent (Mr 
cause shown from time to time. I cannot my«elf say that | M'C'lew) liaving differed with him on this pdut, thereupon 
considering the whole scries uf acts and cases, I am satisfied threw up the submission and declined to proceed farther, and 
that this is a sound view; and I refer you more particularly also refused to concur in the naming of an umpire, which gave 
to the re^mi of the whole ca^ given by liurfon, pp. 104, 5, 6, , rise to the pi-escnt summary action to compel him. 
and to the opmion which he gives, that nothing short of the an. i r i i j^ • i * it \nfi. t, *u 

report of sate will complete the preference. 1 do not think . ^* ^^^**^^^f V^^^ »^ defence-ll,) That the 



that the observations in Uclf, pp. 0. 10, 17, of ,%aw't Edition 
detract from this view; and therefore were tbe questions 
arising in any comiietition, T would hold the diligcuce as 
clearly inept. But it occui-s in no couii)etitioii ; here it occurs 
with the debtor. In thjvt view 1 would be iucliucd to hold 
that as the debtor has reacquired the estate as it was in the 



matter in 
dispute nndecided involved a point of law of which the re- 
s|x>udent was not qualified to judge; and (2,) That he being 
one of two arbiters, was neither bound to decide, nor to name 
an um^dre. 
Qliu record having been closed on the petition and minute 



hands of the trustee, who as a competitor would have been ' "^ defence, after hearing parties* procurators, the Sheriff-Sub 

clearly preferable on tlio ground of the creditorb' MOra, the t stitute pronounced the following judgment: — 

bankrupt is now in tho same position as the trustee was, and •> i ^v i r j * xi « 4U 

la so far entiUed to tho benefit of the challenge of whiih he l^epehi the defences and Bn«ts the prayer of the petaUon an 

has given due notice; but if his hands are not clean in the *^!?^^' *'"^'' the respondent liable m expenses, of which 

matter, if he himself then aiU Juris interiered to occasion the *"T" "i ««»«»* ^ ^ SJ^e° »^' and remite the same to the 

dely, or if the position of his estate otherwise at that time . ""*^'^' ""^ ^ "^"^^ ^ ^^"^ ^"^ ^^^' ^""^ decerns. 

rendered such delay beneficial to him« then I would on Note. — ^Tlie general obligation resting upon an accepting 

grounds ^ of equity be inclined to hold that he was barred arbiter to go on to a decision, and that he is not entitled to 

pertonali e.f'cejttione from any cliallenge now, and that he j renounce the submission without stating a suflSdent reason, 

ought to admit the preference by which he is so far Itwratttt. ' has been dete>rmined. The validity of the reasons for refusing 

At the same time, the matter is very far from clear either to proceed are for consideration upon the specialtiea of each 

way, and I do not think that it would be absolutely wrong to I iMtrticiUar case. 

cut down the poinding altogether on the one hand, or to ' '* ' 

support it altogether on the other, on the ground that the 

reporting of the poinding was all that was imperative, and 

that the warrant of sale, although imperative as to the Sheriff, 

if applied for, was ra mcrtr facaitatia with the creditor if a 

bona fide and Intimate reason existed for delay. 

You would see by our papers that the bar yesterday here 
donned their gowns and dress smts, which I am very ghul 
of. These things have an effect that does not at first ap)iear. 
£vcr your«, Will. Sieelb, 



In this case there apjiears to have been a difference of 
opinion, 1st, as to a matter of fact, viz., whether one of the 
parties to the reference had a sum of money in bank, in his 
own name at his father s death ; and 2d, as to whether, if he 
had such a sum, it should form part of the defunct's assets. 

But it is plain that before any question of law could ariiie, 
which either of the arbiters might wish to devolve U{ioii a 
qualilied oversmau, the matter of fact ought to have been first 
ascertained. The point which was settled iu the case of White 
.'igainst Fergua, in which one of two arbiters who refubed to 
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decide » point of Uw of which he was not qoalified to judge, 
was aaaoilaed from an action to compel him to decide or name 
an umpire, does not emerge in this cane. Even where legal 
advice may be required by arbiters in the course of a submin- 
(don, there is nothing to prevent their having recourse to it, 
and thdre may be cases in which, upon a difference between 
the arbiters, a qniJified professional person woidd be preferred 
as ovorsman. But here the difference was, upon an unascer- 
tained matter of fact, which, as it should turn out, might or 
might not involve a difficulty or question of law. This forms 
no sufficient reason for the respondent's refusal to continue to 
disohatge his duty as arbiter, and the Sheriff-Substitute has 
therefore granted the prayer of the petition. But even with 
a judgment against him, as the Lord President said in the 
case of the J^inburyh and Glatgoto Jlailway Company against 
Miller f ** How is the recalcitrating arbiter to be compelled tu 
dischM^e his duty!" Scottith JuHtt^ p. 349, 2Sd March, 1853. 

The respondent reclaimed and maintained that, he being 
one of two joint arbiters, he could not be compelled to decide 
or concur in naming an umpire, and in uupjtort thereof cited 
the case of Millie or White y. Ferffun, 7th July, 1796; Foe, 
Colin, and Mr Parker im the Law of Arbitration, (2d edit.,) 
pp. 230, 231. 

Hie petitioners answered, that although au arbiter was in 
no way bound to accept of a reference when tendered to him, 
it was a principle of t^e Roman law which had been adopted 
into ours from a very early period, that if he accept and act 
he is bound to discbai^e himself of the duty he has under- 
taken, and to pronounce his award disposing of the matter 
submitted, [Regiam Mnjestatcui, B. 2, C. 4; Knkine, B. 4. 
7, 3, S. 80; Brv4X, 4th Dec, 1702; Cairncron v. Hunter, 
8th Feb., 1704; Skccnff, Gth July, 1708; and the Edinbrn-gh 
iC- Glatf/ow Railway Co. v. MUkr, 23d March, 1853.) They 
farther pleaded that the cose of White v. Frryus, founded on 
by the respondent, was one of very special circumstances in- 
volving nice and difficult questions of law, i>articularly as to 
whether legitim had been discharged, and or to which, after 
taking the upmion of couumcI of high prufoa^iunal eminence, 
expressed in doubtful and ambiguous terms, the arbiters 
found themselves totally unable to come to any satlbfactory or 
proper determination of the matters submitted to them, and 
that in these circumstaucen. the Court held that the arbiters 
were entitled to be relieved frum the duty they hod under- 
taken. The petitioners idso referred to the didinn of l^rd 
Braxfield in that cose as noted by Mr Parker on JAiw of 
ArbUi'otionf p. 229, whicli was, "arbiters cannot doloi'e throw 
up a submission, but may for good reasons," and in the whole 
circumstances, the ])etitiouoi*s maintained that the respondent 
had stated no reasonable nor even intelliglblo ground on 
which he ought to be relieved from discharging hi» duty, and 
craved that the Interlocutor ought to bo afiirmcd. 

The Sheriff (Urqulmrt) after coii:iidering the reclaiming 
petition and answers, pronoimced tlie foUowin;; Interlocutor, 
diHrnisfdug the action upon a defence adopted r.'* propi'io moiu, 
and indicating on opinion that the respondent beuig one of two 
arbitors, could not be compelled to decide in the submission 
or to concur in nominating an umpire : — 

The Sheriff having resumed consideration of the iippeol, 
with the additional answers and whole process, finds that 
this Court has no jurisdiction in the matter prayed for in the 
petition, No. 1 of process, and in respect thereof, recalls the 
Interlocutor under appeal, dismisses the action, and finds the 
respondent (appellant) entitled to expenses since the date of 
closing the record: allows an account thereof to be lodged, 
and remits the same to the auditor of Court to tax and report, 
and decerns. 

Note. — ^The Sheriff can find no authority, nor perceive any ; 
principle for entertaining an action such as this in on inferior | 
Court. A contract between two persons to submit their ' 
claims to « certain person named in the contract may no , 
doubt be unforced ag:uu>jt cither of the pivrties to the contract 



in any Court having jurisdiction in the subject-matter of th« 
agreement; but an arbiter is a judge solicited by the parties, 
and any action directed against him to compel him to proceed 
in his office and du<chai^e his functions, if maintainable at all, 
can, it is thought, be brought only in the Court of Session, 
which has a super-eminent jurisdiction over all inferior judges 
and luagitttrates to enforce them to do tiieir duty. If the 
Sheriff had felt himself entitled to entertain ihe action, on the 
meritp, he must say that he would have found it very difficult 
to concur in the judgment of the Shoiff-Substitute in the faos 
of the decision in White against Fergus. The Sheriff, con- 
sidering the manner in which the record was prepared, does 
not mean .to allow the expense incurred in adjusting the 
record to either party. 

Act. C. BuowN, Stranraer. AH, J. & H. Adair, Stnutfaer. 



19TU SEFrSMBKBy 1859. 

SHEKIFF COURT, GLASGOW, 
(Mb SmcRiTF Bell,) 

M'Lelland akd Wilki£ v. Stkwart and Othsbs. 

Master and Servant — ^Apprentice — Indenture — Clause— Con- 
struction — Suspension. — A boy entered the employment of a 
maater, when the amount of service required wa$ tixty hourt 
per week, hut was ihortly after restricted to Jifty^eeoen hourt; 
while the latter wot the rule, the boy became an apprentice, 
and continued to work the restricted time for a number of 
iHonthe. The master hatiny again increased the time to sixty 
hours, required the aitprcntice to work that amount, or suffer 
a deduction from, his wages at the rate expressed in the inden» 
ture. The apprentice having worked fifty-stcen hours only 
— Held, in a sw^tcuiiion of a charge for payment of the wages 
under tJie indenture, that the written contract not hacitig ex- 
pressed Uie quantify of labour, it was fairly to be presumed 
that the apprentice had in view tlic then existing hours (ffty-^ 
seven) when he bovMd himself t and the indenture must be eon- 
strued accordingly. The ajiprentice was therefore entitled to 
hi 8 full wages, 

TuiH was a suspension, at the instance of M'Lelland & Wilkie, 
joiners in Partick, of a charge given them at the instance of 
John Stewart, one of their apprentices, with consent of his 
father and cautioner, in virtue of a registered indenture en- 
tered into between the suaiienders and chargci's, for payment 
of a balance of wages due to the charger, and for £10 of 
penalty stipulated by the iiideuturu to be paid by the suspen- 
ders on failure to perform the conditions therein specified and 
undertaken. 
In supi)ort of their i)etition, the suspenders averred — 
(1.) That by the iudentura the charger, John Stewart, with 
consent foresaid, boimd himself as an apprentice and scrvaiU 
to the suspenders, M'Lelland & Wilkie, for four years, firom 
22d August, 1856, and became bound not to absent himself 
from his said masters* service, holiday or week day, on any 
l)retence whatever, except in case of sickness, or when he 
should have asked and obtained liberty fixun his said masters, 
and if he shoidd so absent himself, he should, in his masters* 
option, either serve two dayi for each absent day, or pay two 
shillings for each thereof. The number of absent days being 
declared sufficiently proven by the oath, etc., of the masters, 
to the exclusion of all other or fwther proof, the masters being 
entitled to the money penalty as soon as the same was in- 
curred, by deducting it from the wages falling due to the 
said apprentice. 

(2.) That by the said iudentm'e the apprentice's weekly 
wages were stipulated to be eight shilliiigH per week, which 
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were declared to be paid weekly, and declared to have been 
presamed to be paid at the end of each week, and should not 
be capable of being proved resting owing thei'eafter, except by 
the masters' writ or oath. 

(8.) That there was a penalty fixed of £10 sterling, to be 
paid by the party failing to perform their i)art of said inden- 
ture, to the party performing or willing to perform. 

(4.) That the hours of the journeymen and apprentices in 
the suspenders' employment, and particularly of the said John 
Stewart, at the date of the commencement of the said inden- 
ture, were sixty per week. 

(5.) That some time thereafter the journeymen wrights or 
joiners in the suspenders' em^doyment commenced working 
only fifty-seven hours per week, and the a])prentice8, and 
particularly the defender John Stewart, not being trustworthy 
in the conduct of work without tho superintendence of a 
journeyman, were not compelled to work while thore was not 
such superintendence of their work, but were paid the full 
wages stipulated in the indenture up till and inclusive of 7th 
April last ; but having become more experienced, he was, in 
or about the end of March or banning of April last, required 
by the suspenders to work the full time of ten hours per day, 
or sixty hours per week, or suffer a deduction from his wages 
at the rate spedfied in said indenture, corresponding to the 
time he so failed to work. He did not work, and the deduc. 
tion, in terms of the indenture, was accordingly made by the 
suspenders. That some time since the journeymen wrights or 
joiners in and around Glasgow, or an illegal aiusociatiun or 
combination of them, resolved to make their working hoiurs 
only fifty-seven hours per week, uid endeavoured to get the 
aj^pcenticee in the trade to insist for the same. This was 
resisted, and the consequence was a sericM of contests in the 
Sheriff Small Debt Court, and elsewhere. In these the 
apprentices and their coadjutors had been defeated. 

(6.) That all along the charger's wages had been regularly 
calculated, and after deducting the hours of absence, been 
ready and offered for his acceptance, along with the wages of 
the other workers in the susiienders' employment, all conform 
to pay book exhibited, and which wages (amounting in cumulo 
to £4 48 Od), were consigned in Court, but he would not 
take these, being supx>orted by an illegal combination or 
society, who were the real instigators of the charges under 
suspension. 

(7.) That the suspenders were not due the sums chaiged. 
They had all along been ready to pay every farthing of wages 
claimable in either law or equity by the chargers. They had 
not failed in performing any part of their contract with the 
chargers. 

(8.) That the chargers had failed, at least the said John 
Stewart had failed in the porfonuaucc of bin part of the fore- 
said indenture, jyarticularly by his wilfully and unnecessarily 
absenting himself without leave, and failing fsuthfully, honestly, 
and diligently, to attend to sen'e and obey his uaid masters 
the suspenders. 

The suspenders pleaded — That on these grouudn, and others, 
they were entitled to have the said charge and diligence sus- 
pended, and the chargers subjected in costs. 

The chargers, in defence, admitted the first, second, and 
third averments of the suspenders, under reference to the in- 
denture referred to; but denied the others under reference to 
their statement, in which they averred — 

(1.) At a public meeting of joiners, employers and workmen, 
held in Glasgow, 11th March, 1854, the foUowing regulations 
were, inter aHa, agreed to by both parties: — ''That fifty-seven 
hours is the full complement of a week's labour, instead of 
njAy as formerly;" and (2), "All hours more than the com- 
plement is overtime, and paid for m micIi,*' The fuhj onders ' 



were consenting parties to these regulations, and have since 
this date acted upon them. 

(2.) From 11th March, 1854, to on or about the month of 
November, 1856, the workmen in the suspenders' employment 
wrought sixty hours per week, and were, in terms of the 
second reguktion above quoted, paid for the additional three 
hours as extra time. Since the latter date, fifty-seven hours 
had been the full complement of a week's work in the suspen. 
ders' shop, and no extra time had been wrought. 

(:3.) On 22d August, 1856, the respondent, John Stewart, 
commenced to work in the suspenders* shop at Partick, and 
on 1st August, 1857, an indenture was entered into betwixt 
him and the said Donald Stewart, as his cautioner, on the one 
part, and the suspenders on the other, whereby the said John 
Stewart undertook to serve tlie suspenders in their business of 
joiners for, and during the full and complete space and period 
of four years, fix>m and after the said 22d day of August, 
1856. 

(4.) By this indenture, the suspenders bound and obliged 
themselves (1) to teach, learn, and instruct their apprentice in 
the hail points and articles of their art and Tocation of 
joiners, in so far as known to or practised by them, and in so 
far as the apprentice should be able to take up the same; and 
(2) to pay to the apprentice the sum of eight shillings weekly 
during the indenture, in full of all demands which the ap- 
prentice could have against them for his service. The penalty 
for failure to implement the obligation was fixed by the 
indenture at (jCIO) ten pounds sterling. 

(5.) At the date when the indenture was entered into, and 
for at least a month preceding, down even to the present day, 
the working hours in the suspenders' shop were as in all the 
other shops in the trade in Glasgow, and are fifty-seven per 
week, the rule being that the week's work is completed at two 
o'clock on the Saturday afternoon. 

(G.) Since the commencement of his indenture, the charger, 
John Stewart, had faithfully and honestly discharged his 
duties to the suspenders. He had wrought the fidl working 
hours of the shop, and continued to do so down to the date of 
this action. 

(7.) Notwithstanding this, the suspenders, upon the un- 
founded pretext that John Stewart absented himself from his 
work without then* authority, insisted upon retaining nearly 
the one-half of the wages earned by him for each week since 
the 24th of March last, from which date to the 1st September 
last, they had only paid him the sum of £3 14s 6d; and it was 
to compel the suspenders to implement the obligations under- 
taken by them in the said indenture, the respondents had re- 
corded the deed, obtained warrant, uid given the charge 
sought to be suspended. 

Tliey, therefore, pleaded that they were oititled to have the 
letters of diligence found orderly proceeded, and the susxiensiou 
dismissed. 

Proof having been allowed, uid one of tho suspenders 
examined, parties put into process a ndnute of the following 
admissions, which they agreed to hold as their req)ect i ve 
proofs : — 

From 11th March, 1854, till March, 1857, the suspenderM' 
employees wrought sixty hours jrer week, the journeymen 
getting twenty-five shillhigs per week, while journeymen in 
other similar employment got remuneration at a lower rate, 
they only working fifty-seven hours per week, and tho hours 
of labour of journeymen in the suspenders' employment ore 
stiU the same, viz., fifty-seven hours per week. 

(2.) The apprentice charger entered the suspenders' service 
when the hours were sixty per week, and tiiese hours were, 
in March, 1857, reduced to fifty-seven, and that reduction 
contimiiiig till April, 1858, when the apprentices were required 
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to work sixty hours per week, the journeymen working only 
fifty-seven. 

(3.) In no other work are apprentices asked to labour longer 
than journeymen. 

(4.) An apprentice of the charger^s experience, as at April, 
1858, oould not work so as to obtain increased knowledge and 
experience of his bosiness, without the superintendence or 
assistance of a journeyman or master. 

The Sheriff-Substitute thereafter, having heard parties* pro- 
curators, pronounced the following judgment: — 

Finds it instructed by the execution of charge annexed to 
the extract registered indenture. No. 6, that the suspenders 
were charged to make payment of the sum of .€9 4b of wages, 
less £4 4s 6d, leaving a balance of £4 19r Cd, and also of the 
sum of £10 of penalty: Finds, that the suspenders admit that 
there is a sum of £4 4b 9d of wages due to tho charger, so that 
the sum of wages really in dispute is only the difference be- 
tween the said sums of £4 193 Od and £4 4s 9d, beiug 14s 9d : 
Finds, that tho right to withhold said 148 9d de|jends upon 
whether the suspenders are entitled to demand that the 
charger shall work to them sixty hours iu the week, instead 
of fifty-seven, which the charger maintains to be the full 
period : Finds, that when the charger entered the 8u»i)ender8* 
service, in August, 1856, the hours for botli their journeymen 
and apprentices were «ixty per week, but their journeymen 
were paid at a higlicr rate th.^u in other works where the 
hours were only fifty-sovcn: Finds, that in March, IS/)?, the 
suspenders reduced tlioir hours to fifty seven for both journey- 
men aud apprenticcR, and these were the hours iu August, 

1857, and had been so for five months preceding when tho 
indenture. No. (J, was entered into between the charger and 
suspended : Finds, that the suspenders' journeymen have ever 
since worked only fifty-seven hours per week ; but in April, 

1858, being eight montJis after the execution of said indenture, 
the clhiiger anil the olhor apprentices were again re(iuired to 
work sixty hours per week, aud the sum in dispute was 
deducted from the charger's wages in consequence of his 
refusal to do so : Finds it admitted by the suspenders, that in 
no other work are ap]>reutices asked to labour longer than 
journeymen, and that the charger could not have worked since 
April, 1858, so as to have obtained increased knowledge and 
experience in his business without the superinteudence or 
assistance of a journeyman or maHter : Finds, farther, that 
although sixty hours ])er week was the rule at the time the 
charger entered into the suspenders' employment, it had ceased 
to bo the rule for some months liufore he bound liinixulf to 
them .as an apprentice by the sai<l in<lenture, ami it is fairly ! 
to be presumed that he had the then existing number of liourN | 
in contem[)lation when lio so bound himself, aud the suspenders I 
reserved no power by the indenture to revert to the old hours, i 
which they <lid not attempt to do for eij^lit months aftorwanla : i 
Therefore authorises tho <'lcrk of Court to pay over to the ! 
charger the sum of four pounds four .sliillings and niucpence, { 
consigned by the suspenders in his liands; and as regards the 
balance of fourteen sliillings aud ninepcnco, repels the reasons 
of suspension, an<l recalls the intorini sist of execution formerly 
granted: Finds, as regards tlic K.\.0 ixiualty charged for, that \ 
thu charger luvs failed to instruct any ground for demand- { 
ing the same: Therefore, as regards that sum, sustains the i 
rciiHons of susponsioJi and dismisses tho cliarge: Finds, in the 
wlidle circumstances, tlni susprisdcra liable in h.-ilf costs. 

This judgment the Shorif!' Depute on appeal confirmed, 
adding to his lutorlocutor tii«! following note: — 

Note. — 'lliis is a case of tonsidciable iini>ortauce, as all 
cases are which relate to disput(!S between mastei'S and work- 
men, or their apprentices; but after having given it his most 
KPrious considci*ation and attention, liui Sheriff lias arrived at 
the conclusion that, in the circumst;. : . -cs that here occur, the 
interlocutor of the SheriH -Substitute i> -.veil founded, aud that 
the period of time for which the charg r contends he is bound 
to work, is that to which he is entitltid. TJie two general 
principles that must regulate all cases of this description, are 
1st, That where the jiarties have put their hands to a written 
instrument or contri\ct, that must bo the sole rule for decision 
in regard to all particulars of which distinct mtuition is made | 
in the writing ; and 2d, That in regard to those {virticulars of , 
which no mention is made, which unfortunately is very fre- 



quently the case in regard to the most important ones, tho 
matter is to be regulated by the existing custom, which it is to 
be presumed the two parties had in view in forming the con- 
tract. These are the sole elements of decision in all such cases, 
and are entirdy exclusivo of any subsequent resolutions, either 
of the masters on the one hand to increase the hours of labour, 
or diminish the remuneration, or of the workmen on the other 
to diminish the one, or increase the other. These principles 
appear to afford a satisfactory solution of the dispute between 
the parties in the present case. If the indenture between the 
parties produced in process had specified the number of hours 
of work, either of the day or week, it would have furnished 
the sole and most satisfactory ground of decision. But unfor* 
tunately it is entirely silent on that point, making no mention 
of the time at all, except to the effect that the apprentice is to 
give regular attendance, ordinary day and holiday, except 
when authorised to be absent by the masters ; and that for 
every <lay of unauthorised absence he is to forfeit two shillings, 
to be deducted from his ordinary wages. In the absence, 
therefore, of any specific agreement in the written contract of 
parties on this point, the Court is driven to consider what 
must be prestuned to Jiave been their underatanding and agree- 
ment in regard to the important matter on which the contract 
is silent. U[)on this point the facts appear to be that, on 11th 
Maix'h, 1854, tho journeymen joiners had come to an agree- 
ment, and put forth a placard decUring the hours of woricing 
for journeymen restricted from sixty to fifty-seven hours a 
week: that this restriction was acted upon from that day 
forward by the journeymen generally, though not by those 
in the suspenders' workshop, from whom the sixty hours were 
still exacted down to Martth, 1857, when they too adopted the 
fifty-seven hours a week. Duriug all this time the hours for 
the apprentices, both in the suspenders' shop and elsewhere, 
were sixty hours a week. Meanwhile the charger entered 
iuto a contract of api>renticeship with the suspenders, whioh 
is dated 1st August, 1857, but in which the period of service 
is deelaied to have commenced on 25th August, 1856. The 
suspenders followed the other masters in adopting the fifty- 
seven hours service a week in March, 1857, both as to journey- 
men and apprentices : and subsequently after the contract was 
signed they reverted to the demand for sixty hours a week 
from the apprentices, and the decision of the present case de- 
pends on the question whether the charger, as an apfnrentioe, 
was entitled to resist that regulation. The Sheriff thinks 
he was, and that the interlocutor appealed against, which 
is to that effect, should be affirmed, because in the absence 
of any written agreement on the point, we must look to 
what must be presumed to have been the intention of par- 
tics, though not expressed, in entering into the contract, and 
that in a contract entered into on 1st August, 1857, must be 
presumed to be in the matter of the hours of work, those which 
had preral/ed in the suiipcudfrs' workuhop since the March prC' 
cedinr/. This is tho grouiid of tho Sheriff's decision, viz., that 
in the circumrstanec^s, Hfty-tsevcn horn's a week must be pre- 
smned to have l)ee:i in the contemplation of the parties when 
they signed the contraet. This is the sole ground of his de- 
cision, and he rests notliing on the placard issued in March, 
1851, 'except as an element in considerhig what must be pre- 
sumed to have been the intention of parties in this particular 
contract, lie would by no moans be understood as giving any 
countenance to the idea that it is in the {x>wer of an associated 
body, eitlK.T of masters or workmen, by a resolution of 
their own to break throu.:^U existing contracts, or deprive the 
contract cither for the time or the remuneration of labour, of 
any other character, than that of being an ordinary con- 
sensual .igrecment binding on both parties till altered 
by mutual consent. Tn tho circumstances of the case, 
however, there docs not a]); tear to be any ground for demand- 
ing the ]>enalty contained it the indenture, especially as both 
)>artics, by beiug silent in 1 heir agreement on the matter of 
time, inevitably ran the in . !<ter into a law-suit when it came 
to be seriously disputed. < -n this account, the finding of half 
costs duo to the charger ap]: - irs to be reasonable, but they must 
be taxed on the h)west bcjiIo for the Ordinary Court; both be- 
cause tho charger, by choosing to give a charge on the res- 
tored contract, neces.sarily drove the suspenders into this 
Court, where alone a suspension is competent, and because 
the case was one of too much delicacy and importance to be 
made the subject of a hurried decision in the Small Debt 
Court. 
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20th Septixbib, 1859. 

SHERIFF COUET GLASGOW. 

(Mb Sbkbxfv Bbll.) 

W. L. MThuv, Tbubtbb tob Huntbb ahd Kobwbll's 
Cbbditobs, v. C. axd B. Black. 

IViut Deed — Competition — Preference. — A conveyed hie uikoie 
eeUUe to B in truei for behoof of hie creditore, and after 
intimation thereof to all eoneemed, transferred a portion of 
hie etoek to C, one of the erediton, in extinetion^ pro tanto, 
of a prior debt— Held, in a queetion between B ((Ae tmetee) 
and C, that the traneferenee woe not ^eetual, and that Cwae 
luMe in the price. 

Ok lOdi March, 1858, Hanter k Norwell, mill-wriglite and 
tool-makeri, Glasgow, exeoated a trust depontion, whereby 
they conveyed their whole estates, real and perK>nal, indading 
their entire stock in trade, in fayour of the pursuer in trust 
for behoof of their creditors, with power to him to sell and 
dispose of the whole effects, and to settle with the creditors 
by composition or otherwise. The pursuer entered into pos< 
session under the deed, which was intimated to aU the creditors, 
including the defenders. On 5th April, 1858, Hunter & Nor- 
well, notwithstanding that they were divested of their estate, 
sent to the defenders, at their OMm hands, and without commu- 
nicating with the pursuer, a dumbcraft, (an apparatus or tool 
for lifting heavy wmghts or loadfi,) along with an invoice or 
receive note. The pursuer having learned, on the same day, 
that tills had been done, caused a receive note of the dumb- 
craft to be made out in his own name, as trustee for the 
creditors of Hunter & Norwell, and sent it to the defenders. 
The defenders having refused to pay to the pursuer the 
price of the dumbcraft, he raised this action against them, 
concluding for payment of £15 as the price thereof. 

The defenders pleaded in defence — 

(1,) No title to sue. 

(2,) The dumbcraft in question was delivered to the defenders 
by Messrs Hunter k Norwell, the owners or reputed owners 
thereof, on the express agreement and understanding that the 
value of it was to be applied in payment pro tanto of certain 
counter claims which the defenders had against the said Hunter 
k NqrwelL 

(8,) Independently of such agreement, the defenders were 
entitled to impute the price or value of the dumbcraft towards 
payment of tlie defenders* claims, a statement of which was 
produced. 

A proof having been allowed, Mr iSheriif Bell, after having 
heard parties* procurators, and resumed consideration of the 
proof, productions, and whole proces**, pronouncod the follow- 
ing Interlocutor, which was a<lhered to on appeal : — 



Finds, that on the 10th March, 1858, the trust deed, No. 
5/1, was executed in fsvour of the pursuer, by Hunter 
k Norwell, mill-wrights and tool-makers: Finds, tiiat by 
said deed. Hunter k Norwell conveyed their whob estates, 
real and personal, including their entire stock in trade, to the 
pursuer for behoof of their creditors, with power to tihe pur< 
sner to sell and dispose of the whole effects, and to settle witii 
the creditors by composition or otherwiBe: Finds that the pur* 
suer entered into poss e s si on under said deed, which was inti* 
mated to all the creditors, and to the defenders among the rest: 
Finds that a trust deed for effecting the sale and equid dirtribn* 
tion of an estate, though without any reciprocal contract on the 
part of the creditors, is nevertheless valid and effectual if com- 
pleted, as was the case here, before diligence has been com- 
menced by any of the creditors, and if sixty days elapse without 
the debtor being made a bankrupt: Finds that, notwithstanding 
that Hunter k Norwell were thus divested of their estate, 
they, upon the 5 th April, 1858, sent to the defenders, at their 
own hands, and without communicating with the pursuer, the 
dumbcraft in question, along with the invoice or receive note. 
No. 6: Finds that the pursuer having learnt, on the same day, 
that this had been done, immediately instructed his derk, the 
witness .Tohn Moir Wright, to make out a receive note of the 
dumbcraft in his, the pursuer*s name, as trustee for the credi- 
tors of Hunter k Norwell, and send it to the defenders: YiiuU 
that this was done accordingly, and the defenders admit, by a 
minute in the pursuer's proo^ that they got the said receivo 
note: Finds that the dumbcraft so sent to the defenders, had 
been made by Hunter k Norwell previous to the execution of 
the trust deed, and had been sent by them to a Mr Gray in 
Washington Street, with a view to its being sold by him; but 
it was there poinded by some of Hunter k Nor well's workmen 
for their wages, which the pursuer afterwards paid, and got 
back the dumbcraft, and it was after all this, and when it was iu 
the pursuer's exclusive possession, that Hunter k Norwell sent 
it to the defenders: Findd that said defenders refuse to pay 
fur tho dumbcraft, on the ground that the price is com* 
pensated by a counter account duo to them by Hunter k 
Norwell, who had undertaken to send them a dumbcraft. in 
liquidation of said account; but Finds that the defenders 
cannot in the circumstances successfully maintain this plea, 
seeing that the dumbcraft was voated by the foresaid trust 
deed in the pursuer, who was alone entitled to dispose of it, 
and that it would have the effect of giving the defenders a 
preferenco over the other creditors of Hunter k Norwell, if 
they were eutitloU thus to get full value for their debt, at the 
expense of the general estate: Finds, that as the defenders 
personally knew of the granting of the trust deed, they were 
timeouMly certiorated by the receive note in the pursuer'n 
name, that they would have to settle for the dumbcraft with 
him, and as tliey did not then offer to return it, nor have done 
HO since, they must be held as having received it as purchasers 
from the pursuer, and the difficulty adverted to in tho note to 
the interlocutor of the 14th iust. is thus obviated by the 
dcfender*s admission, to which ttie Shoriff-Substitute had not 
formerly adverted, that the purxuers receivo note duly 
reached them, and was retained without objection : Therefore 
repels the defences, and docerus agaiiwt the defenderK in 
terms of the conclasioiis of the Hummous: Finds them alno 
liable in expenses. 
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Aoquiesoenoe. See Landlord aud Ten- 
ant. 

Act 1696. See Bankruptcy— Reduction. 

Action. See Process. 

Agent and Client — Agents assoilzied 
who transmitted a bill which was loet 
through post without registering letter 
sending it, 102. 

Agreement. See Bastard. 

Afiment See Bastard 

Appeal. See Expenses. 

Apprentice. See Master and Servant. 

Arrangement (Deed of). See Bank- 
ruptcy. 

Arrestment. See Keteutiou. 

Assignation. See Interdict. 

Assignee. See Process. 

Bankruptcy — 

(1.) Action of Reduction under Act 
1696 competent in SheriflT Court, 1. 

(2.) Application for Sequestration re- 
fused where a judicial factor had 
been previously appointed by Court 
of Sewion, 3. 

(8.) Claims of Cautioners inUi' se, 19. 

(L)^ Cautioner's right to resile before 
signing bond of caution for com- 
position, although offer accepted, 2 1 . 

(5.) Bankrupt's nght to reject goods 
after delivery, 25. 

(6.) Payments in Cash, how far pro- 
tected, 27. 

(7.) Debtor of a Bankrupt entitied to 
deduct accoimt due by bankrupt to 
him, 41. 

(8.) Gazette Notice five days after 
first deliverance irregular, and fail- 
ure to publish remit to Sheriff fatal 
to procedure, 41. 

(9.) Deed of Arrangement — Circum- 
stances in which hold not reason- 
able, 48. 

(10.) Mandate to a firm entitles any 
of the partners named to voto, 55. 

(11.) Creditor entitied to amend affi- 
davit to effect of rectifying technical 
or clerical blunder, 65. 

(12.) Circumstances under which Deed 
of Arrangement held reasonable, 80. 

(13.) Creditors not entitied to dele- 
gate authority to a committee, so 
as to exclude statutory powers of 
oommissionen, or any one of them, 
84. 

S3«« DUigeucei 



Bastard— 
(1.) An agreement entered into by 
the mother of an ill^itimate child, 
whereby she undertook, on payment 
of £10, to relieve the lather of its 
maintenance, with consent of a 
party who thereafter alimented 
child and claimed relief from &ther, 
held not binding, 91. 
(2.) The mother of an illegitimate 
child agreed to accept of Is 6d per 
week from the father, but after- 
wards raised action for £6 per an- 
num, held entitied to latter sum 
from date of action, 94. 
(3.) The executors of the fitther of an 
illegitimate chUd who had granted 
an obligation to aliment it till it 
was eight years of aoe, or " till it 
could maintain itself, held liable 
for aliment expended after it had 
attained that age, 98. 

BiU— 

(1.) The drawer of a bill found en- 
titied to insert his name as such, 
after i>ayiug same, and to chaige 
acceptors, 9. 
(2.) Incompetent to proceed by sum- 
mary action before Sheriff for deli- 
very of a bill, unless violence or 
fraud averred, 15. 
See Process. 

Breach of Promise. See Manriage. 

Breaking Bulk. See Sale. 

Broker. See Sale. 

Carrier — 
(1.) A Railway Com|Miny is not en- 
titied to make a distinction between 
goods delivered to them by other 
cai'riers aud by the general public, 
and are liable in damages if goods 
not delivered according to their ad- 
dresses, 10. 
(2.) A Railway Company held liable 
in damages where they received 
goods addressed per *' Railway and 
Steam,** although at the end of their 
line they handed over goods to a 
Steamboat Company, and the dam- 
age occurred in the after-transit, 31. 
Cautioner. See Guarantee. Bankruptcy. 
Citation — On a petition for inteixlicty 
the Sheriff pronounced a deliverance 
appointing service and ordaining the 
defenders to lodge a notice of a])[icar* 



anoe. In executing warrant, the 
officer employed old forms of citation 
and execution. Held, citation and 
execution irregultur and invalid, 80. 
Clause. See Master and Servant. 
Clergyman. See Turnpike Act. 
Compensation. SeeConngnment — Prin- 
cipal and Agent. 
Competency. See Process. 
Competition. See Trust Deed. 
Competition for Trusteeship— 

(I.) The manager of a bank which 
had amalgamated with another held 
not entitied to make affidavit to a 
debt due to bank for which he had 
acted, 5. 
(2.) Creditor attowed to deduct secu- 
rities in an amended affidavit, 5. 
(3.) A Creditor on an I. O. XJ. re- 
fused a ranking, 5. 
(4.) An Extract of a Decree in ab- 
sence with a particular state or ac- 
coimt, held sufficient to vouch daim 
for arrears of rent, and production 
of lease unnecessary, 23. 
(5.) Promissory Notes produced by a 
party conjunct and confident with 
the bankrupt, held not sufficient to 
vouch clum, and diligence could 
not be granted in their support, 64. 
(6.) Held not necessary in affidavit 
by a partner of a descriptive firm 
to name the other partners, and 
that a mandate signed by one part- 
ner of such firm sufficient to entitie 
mandatory to vote, 64. 
(7.) A person claiming in a seques- 
tration as executor, must produce 
titie with affidavit, 69. 
(8.) A mandate vitiated in date and 

amount held bad, 69. 
(9.) The production of a bill by a 
brother-in-law and the fi&ther-in- 
law of the banknipt, held not suffi- 
cient, 69. 
(10.) A mandate by a known agent 
held good where he had emitted 
oath to a debt due to his principal, 
69. 
Composition. See Process. 
Consignment — 
(I.) A party consijcned certain quan* 
titics of wheat lor sale on his own 
account, against M'hich cash ad* 
vaiices were made by consignees-^ 
Held, in an action at the intitaucts 

»* 
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of the consigner for a fall aocoant 
of theoonrigneea' intronuBsionB, and 
on ^hich a balance was admittedly 
dne by them, they were not entitled 
to set off a Mum due to them by the 
consigner, arising out of separate 
transactions of the same nature, 
such sum not being a liquid debt, 
63. 
(2.) An advance was made by a bill 
at six months, on the security of a 
consignment to Singapore, but the 
proceeds of sale of the consignment 
were not sufficient to repay the ad- 
yance — Held, in an action at the 
consignees' instance, for the differ- 
ence between the proceeds realised 
and the advance made, and in a 
counter action, conjoined with the 
fonner, at the consigner's instance, 
for the difference between the priceM 
at which the goods were sold and 
those under which, according to 
him, they ought not to have been 
sold — that the consignees were not 
bound by restrictions imposed upon 
the sale of the goods after consign- 
ment — that they were not obliged 
to give the consigner an opportu- 
nity of repaying advanceii by inti- 
mating their intention to sell before 
entering the market, and that when 
there is no express restriction aloug 
with the consignment, tho con- 
signees are presumed to have the 
power of sellmg at discretion, 77. 

Contract— 
(1.) A Railway Company issued sea- 
son tickets, on the express condi- 
tions that, in the event of there 
being no acconunodation in the class 
of carriage, the holder should take 
an inferior class without being al- 
lowed any deduction ; and that the 
tickets should be subject to any al- 
teration or discontinuance of train 
— Held, these conditions did not 
entitle the company to discontinue 
altogether a particular class of car- 
riage, for which they had issued 
season tickets, 31. 
(2.) A draft agreement to trnTvc for 
two years, and a letter transmittiii;^ 
the same to the master for approval, 
do not, unless accepted in writiug, 
or followed by entering on the Kcr- 
vice, constitute a valid contract to 
serve even for one year, 53. 

Custom of Trade. iSee Sale. 

Damages. See Master and Servant^ 
Reparation. 

Deed— 
(1.) In an action founded u]x)U an 
assignation in which one of lustru- 
mentary Witnesses was a female 
— ^Held Deed was improbative and 
invalid, and could not found a titie 
to sue, 38. 
(2.) A husband and wife, by mutual 
settiement, bequeathed to parties 
named, certain legacies. The Deed, 
while it contained a joint and several 
power of revocation to the testators, 
provided that the husband shuuld 
not have power to alter the legacies. 
Held, in an action at the instance 
<rf the representatives of one of the 
legatees, who had sunived the 
female but predeceased the male 
testator, that the legacy vested on 



the legatee 8 survivauce of one of 
the testators, 68. 

Decree— A Decree of Sheriff Small Debt 
Court does not operate as a discharge 
of every other debt then due, but 
only of debts ejmdem generis, 18. 

Delivery Orders. See Sale. 

Diligence — A creditor executed a poind- 
ing of the effects of his debtor, who 
more than sixty days aftorwards be- 
came bankrupt. In the sequestration 
the creditor claimed to rank for his 
debt as preferable. The bsjikrupt 
having been discharged on a composi- 
tion, and re-invested in his estate — 
Held, in a question with the discharged 
bankrupt, that a nexus having been 
laid upon the effects poinded, the 
creditor was entitied to carry out the 
diligence by sale, 107. 

Discharge — Where, on adjustment of an 
account current, there was credited a 
sum as the probable dividend to be 
received from a bankrupt estate, it was 
stipulated that if the dividend should 
be more, the debtors should be credited 
with the difference, and if less, debited 
therewith. The creditors having re- 
ceived biUs for the dividend, at a 
second adjustment of accounts, while 
the bills were still current, granted to 
the debtors a discharge in full of adl 
claims; thereafter the bills having been 
dishonoured at maturity — Held, that 
the second settiement did not inter- 
fere with the suspensive condition of 
the first, and the creditors were en- 
titied to decree for the deficiency be- 
tween the amount credited and the 
sum actually received, 105. 
Also see Decree. 

Executor — 

(1.) Held, a Creditor not entitled to a 
I'>er8onal decree against executors 
nominate within six mouths from 
death of testator, 42. 

(2.) In a competition for office of 
Executor between a sister uterine 
and a cousin-german of deceased, 
the latter pi-eferred, 0*4. 
Expenses — 

(1.) AMiere an ordinary case was 
remitted to Small Debt Roll, the 
ex]>en8c8 subsequent to the remit 
held, fell to bo taxed on scale ap- 
plicable to orduiary actions, 30. 

(2.) Held, tliat an api)eal against an 
Interlocutor approving of Auditor's 
He{)ort, even where objections are not 
lodged, is com|)etent to the effect of 
bringing up with it apiieals against 
prior Interlocuturs, 34. 

Forthcoming. Sec ProcoH. 

Cjazette Notice. SJee Bankruptcy. 

Guarantee — ^A sold goods to 13, uiiun 
the guarantee of C', at the usual credit; 
A thereafter took payment from B by 
bill and cash and discharged his claim, 
B failed to pay the bill at maturity, 
and gave another bill ax a renewal, 
which was not accepted as such by A ; 
no notice of the dishonour of the fiivt 
bill having been given to C. — (.'autiou- 
ary obligation of C dischai^ged, 7U. 

Heritoi-s. Sec Muumc. 
Hiring. Sec Contract. 
Husband and Wife— A wife liviug in 



separation from her husband, and re- 
ceiving suitable aliment, but against 
whom Inhibition had not been used, 
purchased furnishings conducive to 
her comfort, in her husband's name 
— Held husband liable, 64. 
Hypothec. See Landlord and Tenant. 

Indenture. See Master and Servant 

Insolvency. See Bankruptcy. 

Interdict — 

(1 .) Held, Sheriff Court cannot com- 
petently entertain an application for 
interdict against enf ordng a Sheriff's 
Decree for expenses, on the ground 
that the Debtors sequestrated, and 
discharged on a composition after 
the account of expenses remitted to 
Auditor for taxation, but before 
decreet iironounced, 20. 
(2.) Interdict granted where a party 
had purchased certain effects, and 
kept them in a brother*s house for 
a number of years, with whom she 
resided, and which on his bank- 
ruptcy were claimed by the brother's 
trustee, Q5. 
(3.) Interdict refused where a poind- 
ing was executed of certain effects 
which were claimed by the debtor's 
father, in virtue of an assignation 
in his favour proceeding on an 
all^fed sale, but which were still in 
debtor's possession, and Mercantile 
Act held not to apply, 76. 
(4.) In an action of interdict^ held 
competent to conclude for damages, 
07. 

lOU— 

(1.) An I O XJ for £10, neither holo- 
graph nor addressed, but the signa- 
ture to which was admitted, h^ a 
sufficient voucher for a debt of 
JCIOO Scots, 58. 
(2.) An 1 O U though bUmk in the 
payee*s name when ddivered, held 
not struck at by Act 1696, 93. 

Jurisiliction. See Process. 

Landlord and Tenant — 
(I.) Poor Rates held preferable to 

Landlord's hypothec, 4. 
(2.) Premises let as a Blacksmith's 
Shop were afterwards adapted for 
and used fas a Blacksmith and 
Wright Shop combined, held that 
landlord'.s claim for damages uu 
destruction of premises by fire 
was barred — he having seen and 
acquiesced in the alterations made 
to suit them for a wright sho]>, 74. 
(3.) In a Lease of a Farm there was 
the usual obligation on the tenant 
to remove >viUiout warning. The 
lease was taken up by heir-at-law, 
but a younger brother entered on 
management of farm. An action 
of removing was directed against 
the latter. Held that heir-at-law 
should havo been defender, 84. 
Liquidator — Held, that a person who is 
appointed to wind up the al£urs of a 
dissolved Company, is entitled to re- 
cognite, and to grant an acknowledg- 
ment or obligation to pay a claim 
arising out of transactions setUed 
before the dissulution of the comiiauy, 
and that Iiis obligation is binding ou 
the partners, 2*2. 
Loan. See I t*. 



INDEX. 



115 



Manse — ^Held, Feuan in a village are 
Parochial Heritors, and liable, as 
sudi, for building a manse for minis- 
ter, and assessment falls to be levied 
aooording to real rent of their hold- 
ings, 39. 
Mandate. See Competition. 
Marriage — Circumstances where £250 
of damages awarded for breach of 
promise, 25. 
Master and Servant — 

(1.) Circumstances in which held ex- 
pressions used by Servant not suffi- 
cient to justify hu dismissal, 51. 
(2.) A Master held liable in Damages 
to a Labourer for injiuies sustained, 
on the ground that a platform was 
too narrow, and was otherwise 
insecure, 52. 
(3.) A Drawer in a Coal Pit found 
entiUed to damages for injuries re- 
ceived in consequence of the falling 
in of the roof of the road over 
which he had to pass, 67. 
(4.) A boy entered the employment of 
a master, when the service required 
was sixty hours per week, but was 
diortly after restricted to fifty-seven 
hours; while the latter was the rule, 
the boy became an apprentice, and 
continued to work the restricted 
time for a number of months. The 
master again increased the time to 
sixty hours — Held, in a suspension 
of a charge for paymeut of the 
wages under the indenture, that it 
was to be presumed the apprentice 
had in view the then existing hours 
(fifty-seven) when he bound himself, 
and the indenture must be construed 
accordingly, 109. 
Mercantile Act. See lletention — Sale — 

Interdict. 
Minor — A party advanced a sum of 
money to a minor to enable him to 
speculate in railway shares. The 
speculations were unprofitable, and 
the minor handed to lender the pro- 
ceeds of shares. — Held« lender was 
not entitled to recover from minor 
difierence between advance and sum 
shares realised, 35. 
Misnomer. See Process. 

Oath. See Reference — Payment. 

Partnership. See Toutijie. 
Payment — ^A party rait>ed an action 
against the executrix of his deceased 
brother, for constitution aud iiayuieut 
of a claim for premiums of insurance 
alleged to have been advanced on 
deomseds account — Held, that the 
pursuer could only instruct his claim 
by the writ or oath of the defender, 
the presumption being that premiums 
paid by deceased, 24. 
Poinding. See DiUgence. 
Poor Law — 
(1.) Held, a residential SetUement, 
in terms of section 76 of Poor Law 
Amendment Act, not acquired, 
where there were interruptions of 
three years and four months on one, 
and four months and a half on 
another occasion, 33. 
(2.) Circumstances under which Statu- 
tory Notice of Claim of Relief helil 
Butiiciont, 42. 
(3.) Held iucuuiputcnt tu attach in- 



spector of Poor*8 personal property 
where he has been sued qua such, 49. 

(4.) Liability of Inspector for nursing 
and medicine supplied by third 
parties to a pauper, 90. 

(5.) Held, a widow with one child, 
eighteen months old, being able- 
bodied, not entitied to relief, 100. 

(6.) Held, in an action at the instance 
of the party alimenting the child 
against the Inspector of Poor of 
the parish of the child's residence, 
brought after a lapse of fifteen 
years from the birth of the child, 
that tiie pursuer's claim was barred 
mora, 83. 
Preference. See Diligence — Trust Deed. 
Principal and Agent — 

(I.) An Agent sold goods without 
disclosing his principal, who sued 
the purchaser for the price. The 
latter found entitied to plead com- 
pensation of a debt due to him by 
the agent, 11. 

(2.) SeUer of goods, on bankruptcy of 
agent, who had purchased without 
duclosing his principal, entitied to 
charge principal, if term of pay- 
ment not elapsed, nor state of 
accounts between principal and 
agent altered, 43. 

(3.) An agent purchased goods in his 
own name, and did not disclose 
principal. The sellers sued the 
principal, but claim against him 
held barred, on the ground that 
period of agent's credit with princi- 
pal had passed without any demand 
being made by the sellers, 72. 
Process — 

(1.) 1. Held, an assignee to a decree 
was entitied to raise a new action for 
the sum contained in the decree, 
provided he consented not to operate 
or use diligence upon the former 
decree. 2. That as the pursuer 
might have adopted the course pro- 
vided by the r2th section of the 
Act, Ist and 2d Vict., cap. 114, he 
was not entitled to the expenses of 
process, 42. 

(2.) Held, that the 15th section of the 
Statute does not apply to an unop- 
posed process of poinding, 44. 

(3.) Circumstances in which the ar- 
restee and common debtor, in an 
action of forthcoming, were allowed 
to be judicially examined, 87. 

(4.) Held, that in an action of filia- 
tion, the pursuer was bound to have 
proof at first diet, to rebut any evi- 
dence that might be adduced against 
her credibility, 79. 

(5.) Hekl, that limitation in Sheriff 
Court Act au to cases falling asleep 
within three and six months, does 
not apply to actions served but not 
tabled, 99. 

(6.) Incompetent to prove incidentallv 
the tenor of receipts lost, but whicn 
were admitted to have once existed, 
100. 

(7.) Action, concluding that a party 
to a submission, who had written 
a letter to the arbiter, should be 
ordained to withdraw it, incompe- 
tent, 102. 

(8.> Objection that second Christian 
name of a defender not correctly 
y:iven, repelled, 103. 

(9.) Tho indorsees of two billis having 



ranked upon the acceptors* estate 
with consent of the drawers, re- 
ceived compositicm biUs, and before 
these became payable took the 
drawers' acceptances for the differ- 
ence between the composition and 
the amount of the bills ranked, and 
granted a receipt to tbe drawers, 
settling all daims to its date. — 
Held, that an averment by the 
indorsees, that it was the under- 
standing and arrangement between 
the parties, that if the composition 
bills were not paid, the drawers 
should still be liable to the indorsees 
for payment, could only be proved 
by the drawers' writ or oath, 106. 
(10.) One of two joint arbiters, mutually 
chosen to a submission, after having 
accepted and acted, refused to pro- 
nounce an award, or to concur with 
his co-arbiter in naming an umpire. 
— Held that a summary action to 
compel him was incompetent in the 
Sheriff Court, 108. 

Promissory Note. See Bill — Competi- 
tion. 

Proof. See Process. 

Pkoving Tenor. See Process. 

Bailway Company. See Carrier — Con- 
tract. 
Eeference to Oath — ^After a remit of 
mutual consent to a person of skill, a 
reference to oath incompetent, 14. 
Reparation — A boy of six years of age 
having been killed through falling into 
a reservoir, used for cooling hot or 
boiling tar, upon the premises of 
manufacturing chemists, tiie &ther of 
the child brought an action to recover 
solatium and damages from the 
owners, on the ground that the field 
in which it was situated, although in 
a populous district and adjoining the 
high road, was unfenced — Held, that 
premises being private property of de- 
fenders, the boy was a trespasser, and 
no liability attached. Farther, that 
the pursuer was not in tittUo to raise 
the question whether the injury might 
have been prevented had there been a 
fence around the cooling pit, 59. 
lletontion — 
(1.) The agent for a branch bank be- 
came bound, by the bond granted 
by him, to pay to the bank one- 
eighth of the losses that might occur 
in the business transacted by him. 
He discounted in this caiiacity cer- 
tain bills. He had previously made 
a purchase of timber from the party 
who was one of the obligants on the 
bills. This party having become 
bankrupt, in an action at the in- 
stance of the trustee on his seques- 
trated estate against the bank agent 
for the price of the timber — Held, 
that as the bankrupt had not come 
under any obligation to pay to the 
agent the amount of loss he had 
bound himself to pay to the bank, 
and as there was no privity of con- 
tract on the part of the oankrupt 
with the agent and the bank, he 
was not entitled to plead retention 
of the price of the timber, as against 
the bankrupt estate; and as the 
bank had ranked upon the estate 
for the full sum in the bills, tu sius- 
tain the plea would be to allow i^ 
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leoond xankiiig on the etiate for the 
nunedebt) 11. 
(2.) Where^ under the provuions of 
the Mercantile Amendment Act, a 
seller of goods attaches them, while 
in his own possession, by arrestment 
or poinding, pricnr to the date of in- 
timation of a re-sale of the goods to 
a sabsequent porchaser — Held, that 
an anestment or poinding so used 
is entitled only to tne same limited 
operation and effect, in a competi- 
tion, as any arrestment or poinding 
osed bv any other creditor of the 
QrigimJ vendee; and therefore does 
not interfere with the right of the 
sub-yendee to demand ddivenr wi- 
der the proYiaions of sec. 2 of said 
Act, a. 

BemoTing. See Landlord and Tenant. 

Berival m Action. See Process. 

Boad. See Tnmpike Act. 

(1.) A purchaser held not entiUed to 
dock warrants or delivery orders, 
where contract stipnlated goods to 
be shipped f.o.b., 6. 

(2.) Circumstances held to constitute 

a contract of sale of heritage, 8. 
(3.) The seller of goods found entitied to 
take them bsck after delivery, the 
buyer having absconded insolvent, 9. 

(4.) The owner of a stolen horse held 
entitled to recover its value from a 
bonaJSde purchaser, 18. 
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(5.) Circumstances in which actio^ 
denred on a warranty of soundness, 
61. 
(6.) Seller assoilzied, where, at sale of 
a cow to a butcher, no warranty 
was given, and the purpose it was 
to be applied to not speciiSed at time 
of sale, 62. 
(7.) A purchaser's daimforrepetition 
of price of oil bouffht by him, barred 
by failure timeouuy to reject it, and 
breaking bulk, 70. 
(8.) An £on £^ker found entitied 
by custom of trade to re-sell iron 
purchased for a principal, and to 
claim loes on resale from the latter, 
95. 
Hetiuestration. See Bankruptcy. 
Settiement. See Discluurge. 
Sheriff Court. See Process. 
Sheriff Court Act. See Ap|)eal— Citation. 
Small Debt Act. See Expenses — De- 
cree — Suspension. 
Submission. See Process. 
Suspension — Suspenaon granted of a 
Small Debt Decree followed by im- 
prisonment, 7. 
See also Master and Servant. 
Suspensive Condition. See Discharge. 



Tontine — A Tontine Society sold its 
property to meet debts, and made 
furtiier calls upon the shareholders — 
Held, that a shareholder, whose no- 
minee had survived the sale of the 
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Society's assets, but died before the 
call was made, is liable for a propor- 
tion of the loss incuxred efforing to 
sodi nominee's interest in the copcem, 
47. 
Trust Deed — ^A conveyed his whole estate 
to B in trust for behoof of his creditors, 
and after intimation thereof to all 
oonoemed, transferred a portion of his 
stodc to C, one of the creditors, in 
extinction, pro tatUo, of a prior debt. 
Held, in question between B (the 
trustee) and C, that the transference 
was not effectual, and that C was 
liable in the price. 
Turnpike Act — 
(1.) A dissenting clergyman found en- 
titled to exemption from toll dues, 
29. 
(2.) A summons against Boad Trustees 
and others, which did not state the 
place where accident occurred, was 
under control of defenders, dis- 
missed, 32. 
(3.) The exemption of the 37th section 
of the General Turnpike Act ap^es 
to traffic between detached portions 
of land, although leased under dif- 
ferent writings, 46. 

Vesting. See Deed. 

Wakening. See Process. 
Warranty. See Sale. 
Witness (Iiistrumentary). See Deed. 
Writ or Oath. See Process. 
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Asngnation of Pension, 104. 
Auctioneer, 57. 

Bankruptcy, 17, 105. 
Bill of Exchange, 89. 
Bill of Lading, 88, 89. 
Broker, 37. 

Carrier, 56. 
Ccmipensation, 37, 55. 
Contributory. iSse Winding up 

Stock Bank. 
Condonation, 55. 
Constructive Delivery, 17. 

Damages, 88. Soo Lunacy. 
Discharge, 105. 
Doancile, 57. 



-Joint 



Insurance, 36, 87, 56, 88, 105. 
Joint Stuck Bank, 17, 36, 57, 88. 

Libel, 56. 
Lunatic, 8!*. 

Master and Servant, 57. 
Merchant Shipping ActH, 37, 89. 

Partnership, 86, 56, 57, 88. 
Patent, 37, 55, 89. 
Poor Kates, 104. 
Practice. See Process, 105. 
Prosuniption of Death, 37. 
Process, Service of, 105. 

Railway Company, 17, 36, 89. 
Bei)aration, 57. 



Salvage, 17. 

Schedule. See Bankruptcy, 105. 

Shareholder, 30. 

Shares, 104. 

Shipowner, 17. 

Shipwright, 89. 

Skilled Labourer, 17. 

Sunday l^ravelling, 36. 



Truck Act, 88. 



Usage of Trade, 37. 



Warranty, 37. 
Winding up, 57, 104. 
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